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the  Production  of  Written  Documents.  With  the  New  Evidence 
Act     12nio.     1851 080 

Roscoe's  (H.  )  Digest  of  the  Law  of  Evidence  on  the  Trial  of  Ac- 
tions at  Nisi  Prius.  Eighth  Edition.  By  E.  Smirxe,  Esq.  Royal 
12mo.     1851 15     0 
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£    i.    d. 

Cxtnitors. 

Beadt's  (J.  H.)  Executors'  Account  Book ;  a  Safe  and  Easy  Me- 
thod, with  Ruled  Pages  adapted  to  every  Estate.     4ta     1845    ..     0  12    0 

Toller's  (Sir  J.)  Law  of  Executors  and  Administrators.  Seventh 
Edition.    By  F.  Whitm arsh.    8vo.     1838. 

Published  at  \^,    Reduced  to    0     5     0 

V  Williams's  (£.  V.)  Treatise  on  the  Law  of  Executors  and  Admi- 

nistratora     The  Fifth  Edition.    Two  Vols.     Royal  8vo. 

In  freparatum, 

/urtnn  anit  Smkm* 

Russell  (J.  A.)  On  the  Law  of  Factors  and  Brokers.    12ina    1844    0    8    0 

fvm  imit  lUnmmnL 

Smith's  (Josiah  W.)  Succinct  View  of  the  Operation  of  Fines  and 
Recoveries.     12mo.     1846.'  Published  at  5s.    Seduced  to    0    2    6 

fiibms. 

Ferard's  (J.)  Law  of  Fixtures  and  other  Property.  Second  Edition. 

By  J.  Ferard,  Esq.    Royal  8vo.     1847 0  16    0 

Srelfged's  (L.)  General  Highway  Act,  5  &  6  WilL  4,  and  subse- 
quent Statutes  With  Notes,  New  Forms,  Rules  for  making 
Roads,  &&     12mo.     1845 0    7     6 

Van  Derlindem's  (J.)  Institutes  of  the  Law  of  Holland,  translated 

by  Hemrt.    8va     1828 ,     1  18    0 

Oliphaht's  (G.  H.  H.)  Treatise  on  the  Law  of  Horses,  including 
the  Bargain  and  Sale  of  Chattels;  also  the  Law  of  Racing, 
Gaming,  Wagers*  &c.  The  Second  Edition,  much  enlarged. 
12mo.     1854l  0  12    0 

Smse  of  JMa. 

SuGDEN's  (Lord  St  Leonards)  Treatise  on  the  Law  of  Property,  as 
administered  by  the  House  of  Lords.     Royal  8  vo.     1849  ..     1  11     6 

Bright  (J.  E.)  On  the  Law  of  Husband  and  Wife,  as  respects 
Property.    Founded  on  Roper's  Treatise.   Two  vols.   Royal  8 vo.     1   10    0 

Macqueen's  (J.  F.)  Treatise  on  the  Rights  and  Liabilities  of  Hus- 
band and  Wife  at  Law  and  in  Equity.    8va     1849 

Published  at  ISs,    Reduced  to    0  12     0 

WooLRTCB's  (H.  W.)  Law  of  Inclosures.    12mo.     1837. 

Published  at  6s,    Reduced  to    0     3     0 


9ldlUL 

Perry's  (Sir  Erskine)  Cases  illustrative  of  Oriental  Manners,  and 
of  the  Application  of  English  Law  to  India,  decided  at  Bombay. 
Royal  8vo.     1853 1  10    0 

Pearce's  (R.  R.)  New  Law  of  Indictments,  with  die  Acts,  Notes, 
and  Forma.    Royal  12ma     1851 0    8    6 


10 


LAW  BOOKS  PUBLISHED  BY 


£    $,    d. 


3iifaiin(. 

Chambers  (J.  D.)  On  the  Jurisdiction  of  Chancery  over  the  Persons 
and  Property  of  Infeuits.    Royal  Svo.    1842. 

PublUhed  at  IL  10«.    Eeduced  to    0  10    0 


Forsyth  (W.)  On  the  Custody  of  Infants  in  Cases  of  Difference 
between  Parents  or  Guardians.    8va     1850         .. 


0    8    0 


Drewry's  (C.  S.)  Treatise  on  the  Law  and  Practice  of  Injunctions, 
with  a  Supplement     Svo.     1849.      Published  at  16*.    Reduced  to    0    6    0 

Arnovld's  (J.)  Treatise  on  the  Law  of  Marine  Insurance  and 
Average.    Two  Vols.     Royal  Svo.    1838 2  10    0 

Dowdeswell's  (G.  M.)  Law  of  Fire  and  Life  Insurance,  with  an 
Appendix  of  Tables.    12mo.    1846.    Pubttshed  at  6s,    Reduced  to    0    8     0 

Ellis's  (C.)  Law  of  Fire  and  Life  Insurance  and  Annuities,  with 
Practical  Observations.     Second  Edition.     Svo.     1846. 

Published  at  lOs.    Reduced  to    0    5    0 

Hildyard's  (F.)  Treatise  on  the  Law  of  Marine  Insurances.  Royal 
Svo.     1845 1  10    0 

Marshall's  (Seijeant  S.)  Treatise  on  the  Law  of  Insurance.  Third 
Edition.     By  C.  Marshall.     Two  Vols.     Royal  Svo.     1823. 

Published  at  IL  15s,     Reducedto    0     7     6 

Park's  (Mr.  Justice)  System  of  Marine  Insurance.  Eighth  Edition. 
By  F.  HiLDYARD.    Two  Vols.    Royal  Sva     1842  ..         ..     2    0    Q 

Phillips'  (Willard)  Treatise  on  the  Law  of  Insurance.    The  Third 

Edition.     In  Two  Vols.     Royal  Svo.     1853         2  10    0 

Manning's  (W.  O.)  Commentaries  on  the  Law  of  Nations.    Svo. 

1839.  Published  at  1^,    Reducedto    0    5     0 

Vattel's  (M.)  Law  of  Nations,  or  Principles  of  the  Law  of  Nature. 
An  Edition,  with  Notes  and  Index,  by  J.  Chitty,  Esq.  Royal 
Svo.     1834 110 

WiLDMAN's  (R.)  Institutes  of  International  Law.    Two  Vols.    Svo. 

1850 12    6 

Sniitt-^tortt  Cnmpimi. 

Taylor  (G.)  on  the  Registration,  Regulation  and  Incorporation  of 

Joint-Stock  Companies.    Sva     1847    0  14    0 

Wordsworth's  (C.  F.  F.)  Law  of  Railway,  Canal,  Water,  Dock, 
Gas  and  other  Companies;  with  Forms  and  Statutes.  Sixth 
Edition.     RoyalSva     1851    Ill     6 

SlliglltBlttS. 

Prideaux's  (F.)  Law  of  Judgments  and  Crown  Debts  as  they  affect 
Real  Property.    Third  Edition.     1845. 

Published  at  7s,  6d.    Reducedto    0    5     0 

Sinstiit  of  t|it  ftm. 

Burn's  (Dr.  R.)  Justice  of  the  Peace  and  Parish  Officer.  Twenty- 
ninth  Edition,  by  Chitty  ;  with  Supplement  by  Wise.  Seven 
Vols.     Svo.     1845-52 7  10    0 

*«*  The  Supplement  is  sold  by  itsel£  One  VoL  Svo.  1852  ..  £1 : 8«. 
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£    «.    d. 

Clatdoh's  (C.  B.)  Treatise  on  the  Law  of  Landlord  and  Tenant; 

with  Statutes  and  Index.     12mo.     1847    0  10    0 

Woodfall's  (W.)  Treatise  on  the  Law  of  Landlord  and  Tenant,  hy 
S.  B.  Harrison.  Sixth  Edition,  hy  F.  L.  Wollaston,  Esq. 
RoyalSva     1849 1  11     6 

Miller  (S.)  On  the  Laws  relating  to  the  Land  Tax,  its  Assessment, 
Collection,  Redemption  and  Sale.    8va     1849     0  12    0 

Xtgsries* 

Roper's  (R.  S.  D.)  Treatise  on  the  Law  of  Legacies.  Fourth 
Edition,  by  H.  H.  White,  £s^.    Two  Vols.     Royal  8to.     1847    8    3    0 

Woolrych's  (H.  W.)  Treatise  on  Legal  Time,  with  its  Computations 

and  Reckonings.     8vo.     1851.      Published  at  Is,  6tL    Reduced  to    0    4    0 

Parrt's  (J.  H.)  Lord  Campbell's  Libel  Act  (6  fii:  7  Vict  cap.  96); 
with  Introduction  on  Oral  Slander,  Notes,  Forms,  &c.  12ma 
1844    r..     0    2    6 

Greenwood  on  Loan  Societies.     12mo.    1846    0    2    0 

Aston's  (J.  J.)  Law  of  Pauper  Lunacy  and  Pauper  Lunatic  Asy- 
lums ;  with  Appendix  of  Rules  and  Forms.     12ma     1849 0    5     0 

Shblford's  (L.)  Treatise  on  the  Law  concerning  Lunatics,  Idiots 
and  Persons  of  Unsound  Mind.     Second  Edition.    8to. 

Published  at  £\  :11s.  6d,     Reduced  to     10     0 

Stock's  (J.  S.)  Treatise  on  the  Law  of  Non  Compotes  Mentis. 

8vo.     1838     0  12     0 

39SJudtHiinis« 

Tafping's  (T.)  Treatise  on  the  High  Prerogative  Writ  of  Manda- 
mus as  it  obtains  in  England  and  Ireland.    Royal  8va     1848  . .     110 

Shelford's  (L.)  Law  of  Marriage,  Divorce  and  Registration.    8vo. 

1841.  Published  at  £1 :  10&     Reduced  to    0  12    0 

Smith's  (C.  M.)  Treatise  on  Master  and  Servant,  including  Masters 
and  Workmen  of  every  Description.     12mo.     1852 0  12    0 

JBmsaHit  tm. 

Smith's  (J.  W.)  Compendium  of  Mercantile  Law.  Fifth  Edition. 
By  G.  M.  DoWDEsWBLL,  Esq.     Royal  8va  In  preparation, 

Man  KS^  JBimsii. 

Collier's  (R.  P.)  Treatise  on  the  Law  relating  to  Mines  and 

Minerals.     12ma    1849 0    6    0 
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Bythewood  and  Jarman's  Conveyancing,  by  Sweet.   Tide,  Mort- 
gage.   Vols.  V.  and  VL  sold  separately    2  10    0 

CooTE's  (R.  H.)  Treatise  on  the  Law  of  Mortgage ;  with  an  Appen- 
dix of  Precedents.     Third  Edition.     Royal  8vo.     1850 1     0    0 

Shelpord's  (L.)  Treatise  on  Mortmain  and  Charitable  Uses  and 
Trusts.    With  Statutes  and  Forms.    8va     1886  ..         ..     1  11     6 

^am^  Xam. 

Steer's  (J.)  Parish  Law;  being  a  Digest  of  the  Law  relating  to 
Parishes.    Third  Edition.    By  G.  Clive,  Esq.      In  preparation, 

Walpord's  (F.)  Treatise  on  Parties  to  Actions.    Two  Vols.    12mo. 

1842.  PubUdied  at  IL  lOs.    Reduced  to    0    6    0 

^ar&5  tn  ^niti 

Calvert's  (F.)  Treatise  on  Parties  to  Suits  in  Equity.    Second 

Edition.     Royal  8va     1847  110 

^artnBTi^* 

Bissett's  (A.)  Law  of  Partnership  and  Joint  Stock  Companies. 

8vo.     1847 0  18    0 

CoLLTER's  (J.)  Treatise  on  the  Law  of  Partnership,  with  Forms. 

Royal8va     1840 1  11     6 

^arti;  WbUb, 

Woolrych's  (H.  W.)  Law  of  Party  Walls  and  Fences,  including 
the  new  Metropolitan  Building  Act ;  with  Notes.    8vo.     1845. 

PublUhed  at  12«.    Beditced  to    0    6    0 

^ateuti. 

Godson's  (R.)  Treatise  on  Patents.    With  Supplements  by  Burke. 

8vo.     1840-51.  PubUthed  at  IL  ds.    Beduced  to    0  10    0 

Hindmarsh's  (W.  M.)  Treatise  on  Patents  for  Inventions.     8vo. 

1846 110 

Lund's  (H.)  Treatise  on  the  Substantive  Law  of  Letters-Patents 
for  Inventions.     12ma     1851         060 

Lund's  (H.)  Treatise  on  the  Law  of  Procedure  relating  to  Letters- 
Patent  for  Inventions  under  the  recent  Act.  In  preparation, 

^trmMral« 

The  Jurist  A  Legal  Periodical  published  weekly  at  Is,  From  the 
commencement  in  1887  to  1851 — 15  years,  half  bound  in  25  vols. 

Published  at  47A  18«.  Sd.    Reduced  to  10  10    0 

^tnnntal  ^raprti;. 

Williams's  (J.)  Principles  of  the  Law  of  Personal  Property.  In- 
tended for  Students  in  Conveyancing.  Second  Edition.  8va 
1853 0  16     0 

^tHH  Sag. 

Abbott's  (F.G.)  Petty  Bag  Rules.    8vo.     1849 0    10 
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£    9.    d. 

Billing's  (S.)  Laws  relating  to  Pews  in  Churches,  Chapels,  &c. 

12mo.     1845.  Published  ai^.    Beducedto    0    4    0 

Olipbant's  (G.  H.  H.)  Law  of  Pews  in  Churches  and  Chapels; 
with  a  Chapter  on  Prohibitions.    Post  8vo.     1850-8       •  •         ..050 

Chittt'  s  (J.)  Treatise  on  Pleading  and  Parties  to  Actions.  Seventh 
Edition.    By  H.  Greenimo,  Esq.  Three  Vols.   Royal  Sva   1844. 

PublUhed  at  4^  10«.    Reduced  to    0  15     0 

Saunders  (J.  S.)  on  Pleading  and  Evidence  in  Civil  Actions. 
Second  Edition.    By  R.  Lush,  Esq.    Two  Vols.    8vo.     1851. 

Published  at  3L  ISt.  6d,    Reduced  to    2     0     0 

Ttrwhitt's  (R.  p.)  Summary  of  the  Law  of  Modem  Pleading. 

12ma     1846.  Published  at  IL  6s.    Reduced  to    0    5     0 

Saviont's  Treatise  on  Possession,  or  the  Jus  Possessionis  of  the 
Civil  Law.  Sixth  Edition.  I'ranslated  by  Sir  E.  Perry.  8vo. 
1848.  Published  at  ISs,    Reduced  to    0  10    0 

Sugden's  (Lo^  St.  Leonards)  Practical  Treatise  of  Powers. 
Seventh  Edition.    Two  Vols.    Royal  8vo.     1845.  . .         ..200 


fni 


iiiiiMMiini. 


Best's  (W.  M.)  Treatise  on  Presumptions  of  Law  and  Fact,  with 
the  Theory  and  Rules  of  Circumstantial  Proof  in  Criminal  Cases. 
8vo.     1844 0  15     0 


llrmiifal  iidt  Slgmt 


Palet's  Law  of  Principal  and  Agent    Third  Edition.     By  J.  H. 

Llotd.    8va     1833.  Published  at  I2s.    Reduced  to    0    5     0 

|limn]ial  iidt  ^mti(. 

Theobald's  (W.)  Practical  Treatise  on  Principal  and  Surety.    8va 

1832.  Published  at  lOs,  6d,     Reduced  to    0     4     0 

Gwtnne's  (T.^  Law  of  Duties  on  Probates  and  Letters  of  Admi- 
nistration, with  the  Rules  and  Practice  of  the  Legacy  Duty  Office. 
ThirdEdition.     1841 0  10    0 

^ropntiini. 

LLOYD'8(M.)Treatiseon  the  Law  of  Prohibition.    12mo.    1849..     0    5    0 

^sUir  Stalttr. 

Scott's  (J.)  Act  for  promoting  the  Public  Health,  adapted  for 
general  use,  with  Index,  Notes,  &C.     12mo.     1848         ..         ..050 

Smith  (J.  T.)  on  Sanatory  Legislation.     12ma     1848       ..         ..036 

WooLRTCH's  (H.  W.)  Public  Health  Act,  and  the  Nuisances  Re- 
moval Act ;  with  Notes  and  Index.     ]  2ina     1848. 

Published  at  5s.     Reduced  to     0     2     6 
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£    t.    d. 

^Bxttt  ^f  ssnms, 

Dickinson's  (W.)  Guide  to  the  Quarter  and  Other  Sessions  of  the 
Peace,  by  Mr.  Serjeant  Talfourd.  The  Sixth  Edition,  by 
R.  P.  Tyrwhitt,  Esq.    Svo.     1846  1  16    0 

Chambers  and  Peterson's  Law  relating  to  Railways.     8vo.    1847     14    0 

Collier's  (R.  P.^  Railway  Clauses,  Land  Clauses,  and  Companies 
Clauses  Consolidation  Acts,  with  Notes.  Second  Edition.  By 
Macnamara.     12mo.     1847  

HoDOEs's  (W.)  Law  of  Railways  and  Railway  Companies.  Second 
Edition.  In  preparation. 

Shelford's  (L.)  Real  Property  Statutes,  passed  in  the  Reigris  of 

William  IV.  and  Victoria.     Fifth  Edition.     Royal  12mo.     1850      110 

Sudden's  (Lord  St  Leonards)  Essay  on  the  Real  Property  Statutes. 
8va     1852 0  16    0 

Williams's  (J.)  Principles  of  the  Law  of  Real  Property,  intended 
as  a  First  Book  for  Students  in  Conveyancing.  Third  Edition. 
1852 0  18    0 

Umaiirittrs. 

Fearne's  (C.)  Essay  on  the  Learning  of  Contingent  Remainders 
and  Executory  Devises.  Tenth  Edition.  By  J.  C.  Smith,  Esq. 
Two  Vols.     Royal  Svo.  PubUshed  at  21  4«.     Reduced  to     \     5     0 

Unman  tm. 

Phillimore's  (J.  G.)  Introduction  to  the'  Study  and  History  of  the 

Roman  Law.     8vo.     1848 0  15    0 

tx\n  suit  4!)rkri. 

Bankruptcy.    Rules  and  Orders,  with  the  Schedules,  Notes  and 

Index.     1853  0    3    6 

Chancery.     By  Shelford,  as  a  Supplement  to  his  Chancery  Acts. 

1853 0     16 

Common  Law.     By  Wise,  as  a  Supplement  to  his  Common  Law 

Procedure  Act     1853  0     8     6 

County  Court.    New  Rules  under  13  &  14  Vict,  with  Notes  and 

Index  0     3    0 

Ditto,  under  Charitable  Trusts  Act,  made  by  Lord  Chancellor, 
Dec  8,  1853  0    0    6 

Woolrych's  (H.  W.)  Treatise  on  the  Law  of  Sewers,  including  the 
Drainage  Acts.     Second  Edition.    8vo.     1849. 

Published  at  10«.     Reduced  to     0    7     6 

Watson's  (W.  H.)  Treatise  on  the  Office  and  Duty  of  Sheriff. 
Second  Edition.     By  W.  N.  Welsby,  Esq.    Svo.     1848  ..140 

Maude  (F.  P.)  and  Pollock's  (E.  E.)  Treatise  on  the  Law  relating 
to  Shipping  and  Seamen.     In  One  Vol.    8vo.     1853     ..         ••     10    0 


r 
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£    ».    d. 

Chittt*8  (J.)  Stamp  Law&    Third  Edition.     By  S.  Atkinson. 

]2mo.     1850.  PubUthe^atl^    Reduced  to    0    5    0 

Sweet's  (G.)  Supplement  to  Vol.  IX.  Bythewood  and  Jarhan, 
containing  a  Summary  of  the  Stamp  Laws  and  Tables  of  Stamp 
Duties.    Royal  8vo.     1850  0  18    0 

Chittt's  (J.)  Collection  of  Statutes  of  Practical  Utility,  arranged 
alphabeticidly.      Second  Edition.     By  Welsby  ana  Beavan. 

Vols.  I.  II.  and  III.     Royal  8vo.     1851—3         6  16    6 

*•*  The  remainder  of  the  Work  will  be  published  shortly. 

DwARRis's  (Sir  F.)  Treatise  on  Statutes,  their  Rules  of  Construc- 
tion, &c.     Second  Edition.    8vo.     1848 10    0 

Ltttleton,  His  Treatise  of  Tenures,  in  French  and  English.    By 

T.  E.  ToMLiNS.     8vo.     1841.         Published  at  IL  4«.     Reduced  to    0    6     0 

Shelford's  (L.)  Acts  for  the  Commutation  of  Tithes  in  England 
and  Wales.    The  Third  Edition.     12mo.     1848 0  18    0 

Sugden's  (Lord  St  Leonarda)  Concise  View  of  the  Law  of  Vendors 
and  Purchasers  of  Estates.    8va     1851 110 

Wzrmia  nf  ilttnmi;. 

Hawkins  (H.),  Treatise  on  Warrants  of  Attorney,  Cognovits  and 
Judges'  Orders  for  Judgment.     12mo.     1844. 

Published  at  5«.     Reduced  to     0     2     6 

ITOatfrs. 

Woolrych's  (H.  W.)  Treatise  on  the  Law  of  Waters,  Rights  on 
the  Sea,  Rights  on  Rivers,  Canals,  Docks,  Fisheries,  Mills, 
Watercourses,  &c.    Second  Edition.    8va     1851. 

Published  at  18j.     Reduced  to    0  10     0 

Woolrtcb's  (H.  W.)  Law  of  Ways,  including  Highways,  Turnpike 
Roads,  Private  Rights  of  Way,  Bridges  and  Ferries.  Second 
Edition.     8va     1847.  Published  at  U  Is,    Reduced  to    0  10     0 

Bythewood  and  Jarman's  Conveyancing.  By  Sweet.  Vol.  XI., 
tide  Wills,  sold  separately.     1849 1  12    0 

Hayes  and  Jarman's  Concise  Forms  of  Wills,  with  Practical  Notes. 

Fourth  Edition,  enlarged.     Royal  12mo.     1849 0  15    0 

Jarman's  (T.)  Treatise  on  the  Law  of  Wills.  The  Second  Edition. 
Two  Vols.  In  preparation, 

Worthington's  (G.)  General   Precedent  for  Wills,  with  Notes. 

Fourth  Edition.     12mo.     1842.         Published  at  1 5s,    Reduced  to    0     5     0 

Abbott's  ^F.  G.)  Forms  of  Writs  and  other  Proceedings  on  the 

Common  Law  Side  of  the  Court  of  Chancery.     1849       ..         ..036 
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A    LIST 

• 

ow 

Common  Hab  anti  Bquits  lElepotts 

OFVX&BD  AT 

VERY    REDUCED    PRICES, 

NEW  IN  LAW  CALF, 

*»*  The  Report*  neee$§arjf  to  complete  the  Series,  but  not  enumerated  in  the  following  lietf 
can  be  supplied  in  a  new  or  seeond4u»nd  state,  at  prices  equally  low. 

*«*  All  the  Reports  are  in  rojfal  Boo.,  and  in  every  case  the  best  edition,  except 

where  otherwise  expressed. 

to 
//. 

d. 

Mnm  of  foriri 

PuAttikedet 
iMLawCaV' 

£    s.    d. 

Reduced 
ULawCc 

£    s. 

CoLLES— Will.  III.  and  Anne.  8va    Dubiin    1  Vol. 

0  14 

6 

0     4 

0 

Maclean  &  Robinson— 2  &  8  Vict        ..     1  VoL 

2     4 

0 

0.15 

0 

West— 2  &  3  to  5  Vict       1  VoL 

1     9 
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PREFACE 


TO 


THE    SECOND    EDITION, 


In  this  Edition  the  requisite  alterations  have  been 
made  to  meet  the  great  changes  effected  in  the 
Law  of  Evidence  by  recent  decisions  and  statutes, 
especially  the  14  &  15  Vict.  cc.  99  and  100;  15  & 
16  Vict.  c.  76;  and  16  &  17  Vict.  c.  83.  Much 
firesh  matter  has  also  been  introduced,  and  the 
Work  now  incorporates  the  greatest  part  of  the 
Author's  Treatise  on  Presumptions  of  Law  and 
Fact,  &c.,  published  in  1844.  The  whole  has  been 
carefully  revised  and  corrected. 

ChaITCBBT  LiiKBy 

January^  1854. 
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PREFACE. 


The  common  law  system  of  evidence,  in  its  actual 
state  the  growth  of  the  last  two  centuries,  must  ever 
claim  the  highest  respect  and  admiration  as  a  whole, 
however  particular  portions  of  it  may  be  justly  or 
unjustly  condemned.  Now  the  design  of  the  pre- 
sent Work  is  not  to  add  to  the  practical  treatises  by 
which  the  subject  has  been  illustrated,  but  to  exa- 
mine the  principles  on  which  its  rules  are  founded, 
tracing  them  to  their  sources,  and  shewing  their 
connexion  with  each  other.  To  this  are  annexed  a 
sketch  of  the  practice  relative  to  the  oflTering  and 
receiving  evidence  at  trials,  and  a  few  elementary 
precepts,  founded  chiefly  on  those  of  Quintilian,  for 
the  guidance  of  young  practitioners  in  interrogating 
witnesses. 

Throughout  the  book,  particularly  in  the  Intro- 
duction when  treating  of  judicial  evidence  in  the 
abstract,  much  assistance  has  been  derived  from  the 
Roman  law,  the  civilians,  and  other  foreign  writers ; 
and  especially  from  the  able  work  published  by  M. 
Bonnier,  at  Paris,  in  1843,  entitled  "  Traite  Theo- 
rique  et  Pratique  des  Preuves  en  Droit  Civil  et  en 
Droit  Criminel/'     Large  use  has  also  been  made  of 
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"  Bentham's  Rationale  of  Judicial  Evidence/*  in  five 
volumes,  London,  1827;  in  which  the  general  prin- 
ciples of  evidence  are  ably  discussed,  and  often  hap- 
pily illustrated.  That  book  should,  however,  be 
read  with  caution,  as  it  embodies  several  essentially 
mistaken  views  relative  to  the  nature  of  judicial 
evidence,  and  which  may  be  traced  to  overlooking 
the  characteristic  features  whereby  it  is  distinguished 
from  other  kinds  of  evidence.  Some  of  these  errors 
will  be  pointed  out  in  the  Introduction. 

The  Author  begs  to  express  his  grateful  acknow- 
ledgments for  suggestions  from  many  friends.  The 
Index  has  been  compiled  by  Mr.  H.  Macnamara,  of 
the  Inner  Temple. 

Jubfy  1849. 
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THE 


PRINCIPLES  OF   EVIDENCE, 


INTRODUCTION. 

^  1.  Lav  has  been  correctly  defined  a  rule  of  human  CooMxion  be- 
action,  prescribed  and  promulgated  by  sovereign  autho-  facta. 
rity,  and  enforced  by  sanction  of  reward  or  punishment. 
But  although  human  actions  are  the  subject-matter  about 
which  law  is  conversant  they  are  not  essential  to  its  exist- 
ence ;  for  the  rule  is  the  same  whether  its  application  be 
called  forth  or  not.  **  If  you  commit  murder  or  steal 
you  shaU  be  punished ; "  ''  if  you  buy  a  man's  goods  or 
lands  you  shall  pay  for  them;"  hold  true  as  rules  of  • 

law  though  no  murder  or  theft  were  ever  committed, 
and  though  every  debt  contracted  were  faithfully  dis- 
charged. The  rule  continues  in  abstraction  and  theory 
until  an  act  is  done  on  which  it  can  attach,  and  assume 
as  it  were  a  body  and  shape.  The  maxim  of  jurists  and 
lawyers  ^'ex  facto  oritur  jus"  must  be  understood  in 
this  sense ;  and  the  duty  of  judicial  tribunals  conse- 
quently embraces  the  investigation  of  doubtful,  or  dis- 
puted facts,  as  well  as  the  application  of  the  principles  of 
jurisprudence  to  such  as  are  ascertained. 

§  2.  Facts  which  come  in  question  in  courts  of  justice  In?esrigation  of 
are  inquired  into  and  determined  in  precisely  the  same  ^bunau!"  '*^'* 
way  as  doubtful  or  disputed  facts  are  inquired  into  and 
determined  by  mankind  in  general,  except  so  far  as 
positive  law  has  interposed  with  artificial  rides  to  secure 
a/-  B 


INTRODUCTION. 

impartiality  and  accuracy  of  decision,  or  exclude  col- 
lateral mischiefs  likely  to  result  from  the  investigation. 
And  this  is  strictly  analogous  to  the  relation  between 
natural  and  municipal  law,  of  which  it  has  been  well 
observed,  '^There  are  in  nature  certain  fountains  of  justice, 
whence  all  civil  laws  are  derived  but  as  streams :  and 
like  as  waters  do  take  tinctures  and  tastes  from  the  soils 
through  which  they  run,  so  do  civil  laws  vary  according 
to  the  regions  and  governments  where  they  are  planted, 
though  they  proceed  from  the  same  fountains  (a).''  As 
therefore  the  study  of  natural  law  precedes  that  of  muni- 
cipal, so  an  inquiry  into  the  natural  resources  of  the 
human  mind  for  the  investigation  of  truth  should  precede 
an  examination  of  the  artificial  means  devised  for  its 
assistance:  and  the  present  Introduction  will  accord- 
ingly consist  of  two  sections  devoted  to  these  respective 
subjects. 

(a)  Bacon  on  the  Advancement  of  Learning,  Book  2. 


(    3     ) 


SECTION  I. 


EVIDBNCB  AND  PROOF  IN  OBNERAL. 


§  3.  Tbb  toiman  understanding  may  be  considered  Humao  uoder- 
in  three  points  of  view,  namdy  .—With  respect  to  the  '^^^^^  "" 
soarces  of  our  ideas ;  the  objects  about  which  the  human 
mind  is  conyersant ;  and  the  intensity  of  our  persuasions 
as  to  the  truth  or  falsehood  of  facts  or  propositions. 


§  4.  P.  Metaphysicians  trace  all  our  ideas  to  the  y»  Sonnet  of 
sources  of  sensation  or  of  reflexion  (b).     But  there  i.^oMtion. 
appear  to  be  two  kinds  of  sensation  (c) ;  1.  The  internal  Internal  sense. 
sense — the  intuitive  perception  of  our  own  existence  and 
of  what  is  actually  passing  in  our  minds.     Of  all  forms 


{b)  Locke  on  tlie  Hmnan  Un- 
dentending,  bk.  2,  ch.  I,  and 
paaim.  The  tenn  "  reflexion" 
11  here  need  in  a  laige  sense,  as 
denoting  that  fiiculty  througb 
which  the  mind  is  supplied  with 
ideas  bj  any  sort  of  operation  of 
its  own,  either  on  ideas  received 
through  the  senses,  or  other  ideas 
either  immediately  or  mediately 
traceable  to  them, — and,  conse- 
quently, including  most,  if  not 
all,  those  ideas  which  modem 
authors  attribute  to  a  fiMulty  they 
can  "  coosdousneas,  spontaneity, 
Ice"  The  truth  of  Locke's  ideal 
theory,  when  thus  understood, 
seems  admitted  even  1^  Stewart 
and  Reid,  who  have  so  severely 
attadced  il  in  other  lespects ;  (see 
Stewart's  PhiloM^ical   Essays, 


Essay  1,  ch.  2,  pp.  85,  86,  3rd 

Ed. ;  Stewart's  Phaosopby  of  the 
Human  Mind,  toI.  l,ch.  1,  sect 4, 
6th  Ed  ;  Reid  on  the  Powers  of 
the  Haman  Mind,  vol.  1,  Essay  3, 
ch.5) ;  and,  notwithstanding  some 
passages  in  his  Essay,  it  may  be 
a  question  whether  such  were  not 
the  meaning  of  Locke  himself. 
In  citing  the  works  of  that  emi- 
nent metaphysician,  we  do  not 
hold  ourselves  accountabk  for  aU 
his  views,  far  leas  for  every  con- 
sequence that  may  be  deduced 
fipom  them. 

(e)  This  divisMn  is  taken  hoot 
Bonnier,  Traits  des  Preuves,  ^  5 
&  6.  Locke  in  loc.  cit.  §  4,  uses 
"  internal  sense"  to  signify  *'  re- 
flenon." 
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of  knowledge  or  persuasion  this  is  the  clearest  and  most 
indubitable;  and  is  indeed  the  basis  of  every  other. 
Locke  and  Descartes,  however  different  their  systems  in 
other  respects,  agree  in  this.  ^'  Ego  cogito,  ergo  sum  " 
is  the  celebrated  maxim  of  the  latter  (d) :  ^'  If  I  doubt 
of  all  other  things,"  says  the  former  (c),  "  that  very  doubt 
makes  me  perceive  my  own  existence,  and  will  not  suffer 
me  to  doubt  of  that."  "  The  scepticks,"  observes  Sir 
Thomas  Brown  (/),  "  that  affirmed  they  knew  nothing, 
even  in  that  opinion  confute  themselves,  and  thought 

External  seoie.  they  knew  more  than  all  the  world  beside."     2.  The 

external  sense  :  i.  e.  the  faculty  whereby  the  perception 
of  the  presence  of  external  objects  is  conveyed  to  tlie 

2.  Reflexion,      mind  through  our  outward  senses  (^).    All  our  other 

ideas  are  formed  frotii  the  above  by  the  operations  of 
reflexion  (A). 

2«.  Objects  §  6.  2®.  The  human  mind  is  conversant  about  two 

mind  is  conver.  classes  of  objects.     1.  The  relations  between  its  ideas. 
^^l-  ,  .  Under  this  head  come  mathematical  and  such  like  truths ; 

I.  Relations  ...  . 

between  ideas,    where  it  is  obvious  that  the  relations  of  our  ideas  to  each 

other  may  be  true  although  there  be  nothing  without  the 
mind  corresponding  to  the  ideas  within  it.  The  pro- 
perties of  an  equilateral  triangle  or  circle,  for  instance, 
are  equally  indisputable  whether  a  perfect  equilateral 
triangle  or  perfect  circle  can  be  found  in  the  universe  or 


(d)  Priucipia  Philosophise,  pars 
1,  n.  7. 

(e)  Locke  on  the  Human  Un- 
derstanding, bk.  4,  ch.  9,  $  3. 

(f)  Religio  Medici,  sect.  55, 
8th  ed.  "  Que  penser,"  says  Bon- 
nier, in  his  Traits  des  Preuves, 
§  17,  "  d'un  juge  qui  m^connat- 
trait  sa  propre  existence?  Mais 
une  pareille  supposition  est  in- 
admissible.    La  chicane  la  plus 


andaciense  n'oserait  soulerer  de 
pareils  doutes.  L'^vidence  in- 
terne est  la  base  de  toute  certitude 
judiciaire,  oomme  de  toute  certi- 
tude en  g^n^ral ;  mais  e'est  une 
base  incontestee  et  incontesta- 
ble." 

(g)  Locke,  bk.  2,  ch.  I. ;  Bon- 
nier, Traits  des  Preuves,  ^  6. 

{h)  Locke  in  loc.  cit  and  bk.  4, 
ch.  17 ;  and  see  note  (b),  mpri. 
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Dot  («) ;  and  astronomers  investigate  the  curves  bodies 
would  describe  if  acted  on  by  forces  which,  so  far  as  we 
are  aware,  have  no  patterns  in  nature  (A).    2.  Real  exist-  ^-  Real  exist- 
ences :  f •  e.  Objects  without  the  mind  corresponding  to 
ideas  within  it  (/). 


§  6.  3*.     With  regard  to  intensity  of  persuasion ;  the  3«.  lotensity  of 
faculties  of  the  human  mind  are  comprehended  in  the  P®""''^'^* 
genera,  knowledge  and  judgment (m).     1.  By  ''know-  i.  Knowledge, 
ledge/'  strictly  speaking,  is  meant  when  we  have  an 
actual  perception  of  the  agreement  or  disagreement  of 
any  of  our  ideas  (n) ;  and  it  is  only  to  such  a  perception 
that  the  term  ''certainty"   is   properly  applicable (o).  Ceruinty. 
Knowledge  is  ifUtdtive  when  this  agreement  or  dis- 
i^;reement  is  perceived  immediately  by  comparison  of 
the  ideas  themselves:   demanstradvey  when  it  is  only 
perceived  mediately,  t.  e.  when  it  is  deduced  from  a 
comparison  of  each  with  intervening  ideas  which  have  a 
constant  and  immutable  connexion  with  them ;  as  m  the 
case  of  mathematical  truths  of  which  the  mind  has  taken 


(i)  Locke,  bk.  4,  ch.  4,  §  6. 

{k)  It  mast  not  however  be 
■Dppoeed  that  mathematical  truths 
hare  not,  like  all  others,  their  ul- 
thnate  basis  in  experience.  As 
the  highest  aathority  we  subjoin 
the  fdlowing  from  the  Preface  to 
Sir  I.  Newton's  immortal  work 
**  Phiksophis  Naturalis  Principia 
Mathematica."  '*  Linearum  rec- 
tarum  et  circulomm  descriptiones, 
in  qoibos  Geometria  Amdatur, 
ad  Meehanicam  pertinent.  Has 
tineas  describere  geometria  non 
docet,  sed  postulat.  Postulat 
snim  nt  tyro  easdem  accnrat^ 
describere  prids  dtcerit,  quiim  li- 
men  attingaft  geometriae;  dein, 
qoomodo  per  baa  operationes  pro- 


blemata  soWantur,  docet;  rectas 
etcirculos  describere  problemata 
sunt,  sed  non  geometrica.  £x 
mechanic^  postulatur  horum  so- 
lutio,  in  geometrilL  docetur  solu- 
torum  usus.  Ac  gloriatnr  geo- 
metria qu6d  tam  paucis  principiis 
aliunde  petitis  tam  roulta  prs&- 
stet.  Fundatur  igilur  Geometria 
in  pnixi  mechanic^." 

(/)  Perhaps,  in  order  to  avoid 
prejudging  a  highly  metaphysical 
question,  we  should  say  "  objects 
existing,  or  appearing  to  our 
faculties  to  exist,  without  the 
mind,  &c" 

(jr)  Locke,  bk.  4,  ch.  14,  $  4. 

(n)  Id.  bk.  4,  ch.  I,  §  2. 

(o)  Rbk.4,ch. 4,^7,17,18. 


6 


INTBODUCTIOK. 


in  the  proofs.  And,  lastly,  when  through  the  agency  of 
our  senses  we  obtain  a  perception  of  the  existence  of 
external  objects,  our  knowledge  is  said  to  be  sensitive  (p). 
But  knowledge  and  certainty  are  constantly  used  in  a 
secondary  sense  which  it  is  important  not  to  overlook ; 
viz.  as  synonymous  with  settled  belief  or  reasonable  con- 
viction :  as  when  we  say  that  such  a  one  received  stolen 
goods  hnawing  them  to  have  been  stolen ;  or  that  we  are 
certOMiy  or  morally  certain,  of  the  existence  of  sudi  a 
fact,  &c. 


2.  JodgmenU 


Probability. 


^  7.  2.  ''  Judgment,''  the  other  fiK^ulty  of  the  mind, 
though  inferior  to  knowledge  in  respect  of  intensity  of 
persuasion,  plays  quite  as  important  a  part  in  human 
speculation  and  action,  and,  as  connected  with  juris- 
prudence, demands  our  attention  even  more.  It  k  the 
faculty  by  which  our  minds  take  ideas  to  agree  or  dis- 
agree, facts  or  propositions  to  be  true  or  false,  by  the  aid 
of  intervening  ideas  whose  connexion  with  them  is  either 
not  constant  and  immutable,  or  is  not  perceived  to  be 
so  (g).  The  foundation  of  this  is  the  probability  or  like- 
lihood of  that  agreement  or  disagreement,  that  truth  or 
falsehood,  deduced  or  presumed  from  its  conformity  or 
repugnancy  to  our  knowledge,  observation  and  experi- 
ence (r).  Judgment  is  also  often  based  on  the  testimony 
of  others  vouching  their  observation  or  experience  («)  ; 
but  this  is  clearly  a  branch  of  the  former,  as  our  belief  in 
such  cases  rests  on  a  presumption  of  the  accuracy  and 
veracity  of  the  narrators. 


Extensive 
sphere  of  the 
operationt  of 
jadgmeat. 


§  8.  Actual  knowledge  and  certainty  extending  a 
comparatively  little  way,  men  are  compelled  to  resort  to 
judgment  and  act  on  probability  in  by  far  the  greater 


(p)  Locke,  bk.  4,  cb.  2 ;  cb.  1 1, 
and  ch.  15,  §  1. 

(9)  Id.  bk.  4,  cb.  14,  $  3,  and 
ch.  1&,  i  1. 


(r)  Locke,  cb.  14,  §4;  ch.  15, 
%  3  and  4. 

(t)  Id,  cb.  15,  §  4. 
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number  of  their  speculations,  as  well  as  in  the  transac- 
tions of  life,  both  ordinary  and  extraordinary,  trivial  and 
important  (0*  The  faculty  of  judgment  is  conversant 
not  only  about  matters  of  fact,  which,  falling  under  the 
observation  of  our  senses,  are  capable  of  being  proved 
by  human  testimony,  but  also  about  the  operations  of 
nature,  and  other  things  beyond  the  discovery  of  our 
senses  («);  and  thus  embraces  the  enormous  class  of 
subjects  investigated  by  analogy  and  induction  (as).  But 
here  it  is  important  to  remark  that  on  the  same  matter 
one  man  may  have  knowledge  and  certainty,  while 
another  has  only  judgment  and  probability  :  as  when  a 
man,  either  from  ignorance  of  mathematical  principles 
or  laziness  to  go  through  the  proofs,  receives  a  mathe- 
matical truth  on  the  testimony  of  one  who  comprehends 
it ;  in  this  case  he  has  only  got  moral  evidence  of  that 
truth,  while  his  informant  has  demonstrative  proof  (y). 

^  9.  Another  great  distinction  between  knowledge  Degrees  of  per< 
and  judgment  remains  to  be  pointed  out.     The  former  saitiDgfrom 
is,  as  we  have  seen,  reducible  to  three  kinds  (j?);  but  to  jodgmeot. 
classify  the  degrees  of  persuasion  resulting  from  judg- 
ment is  wholly  beyond  human  power ;  for  the  extent  to 
which  facts  or  propositions  may  be  in  conformity  with 
our  antecedent  knowledge,  observation  or  experience, 
necessarily  varies  ad  infinitum.    An  attempt  has  been 
made  to  express  some  of  the  shades  of  judgment  by  the 
terms  assurance,  confidence,  confident  belief,  belief,  con- 
jecture, guess,  doubt,  wavering,  distrust,  disbelief,  &c.(a) 

§  10,  The  word  proof  seems  properly  to  mean  any  Proof. 
thing  which  serves,  either  immediately  or  mediately,  to 

(<)  Locke,  bk.  4,  ch.  14,  $  1 ;  {if)  Locke,  bk.  4,  ch.  14,  §  3, 

3  BeDthain*8  Jadictal  Evidence,  ch.  15,  §  1 ;  1  Oreenleaf 's  Kvi- 

351.  dence,  §  1,  note  (1),  4th  Ed. 

(ii)  Locke,  bk.  4,  ch.  16,  ^  5  (a)  Supra,  ^  6. 

and  12.  (a)  Locke,  bk.  4,   ch.  16,  §§ 

(x)  Id,  ^12,  and    Bonnier,  6 — 9. 
Thut^  des  Preuves,  §§  7  f <  seg. 
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convince  the  mind  of  the  truth  or  falsehood  of  a  (act  or 
proposition  (6):  and  as  truths  di£fer,  the  proofs  adapted  to 
them  differ  also  (e).  Thus  the  proofs  of  a  mathematical 
problem  or  theorem  are  the  intermediate  ideas  which 
form  the  links  in  the  chain  of  demonstration :  the  proofs 
of  any  thing  established  by  induction  are  the  facts  from 
which  it  is  inferred,  &c. :  and  the  proofs  of  matters  of 
fact  in  general  are  our  senses,  the  testimony  of  witnesses, 
documents,  and  the  like.  Some  authors  use  the  terms 
**  factum  probandum "  and  ^*  factum  probans "  to  de- 
signate respectiyely  the  fact  to  be  proved  and  that  by 
which  it  is  proved  (d).  ^'  Proof"  is  also  applied  to  the 
conviction  generated  in  the  mind  by  proof  properly  so 
called  (e) 


Evidenoe. 


§  11.  The  word  evidence  signifies  in  its  original 
sense  the  state  of  being  evident,  i.  e.  plain,  apparent  or 
notorious  (/).  But  by  a  beautiful  and  almost  peculiar 
inflexion  of  our  language  (^)  it  is  applied  to  that  which 
tends  to  render  evident,  or  to  generate  proof.  This  is 
the  sense  in  which  it  is  commonly  used  in  our  law  books, 
and  will  be  used  throughout  this  work.     Evidence,  thus 


(6)  Domat,  Les  Lois  Clviles 
dans  leur  Ordre  Natural,  part.  1, 
liv.  3,  tit.  6 ;  Bonnier,  Traits  des 
Preuves,  §  3. 

(c)  Domat  in  loc.  cit 

(d)  3  Bentb.  Jud.  Ev.  3; 
Wills,  Circ.  Ev.  136,  137,  153. 
3rd  Ed. 

(e)  Matthaeus  de  Probationi- 
bus,  c.  1,  N.  1 ;  Huberus,  Prselec- 
tiones  Juris  Civilis,  lib.  22,  tit.  3, 
n.  2;  1  Greenl.  Ev.  §  1,  4th  Ed. 

(/)  Johns.  Diet.  The  Latin 
<<  evidentia,*'  and  the  French 
"Evidence,"  are  commonly  re- 
stricted by  foreign  jurista  to  those 
cases  where  conviction  is  pro- 


duced by  the  testimony  of  our 
senses:  See  Quintilian,  Inst.  Orat. 
lib.  6,  c.  2;  Calvin, Lezic.  Jurid. ; 
Steph.  Thesaur.  Ling.  Lat. ; 
Domat,  Lois  Civiles,  part.  1 ,  liv. 
3,  tit.  6;  Bonnier,  Traits  des 
Preuves,  §§  3,  4,  5,  6,  69,  &c. 
All  relating  to  evidence  in  the 
English  sense  of  that  term,  is 
treated  of  by  the  Civilians  under 
the  head  "  probatio,"  and  by  the 
French   writers    under    that   of 


c< 


preuve. 

(g)  It  lias  the  same  meaning 
in  Norman  French ;  see  int  al. 
T.  18  Edw.  II.  614, tit.  Replegg. ; 
9Edw.  III.  5,  6,  pi.  11. 
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understoody  has  been  well  defined  any  matter  of  fact^  the 
efiecty  tendency,  or  design  of  which  is  to  produce  in  the 
mind  a  persuasion,  affirmative  or  disaffirmative,  of  the 
existence  of  some  other  matter  of  fact  (A).  The  &ct 
sought  to  be  proved  is  termed  **  the  principal  fact" :  the 
fact  which  tends  to  establish  it,  ^^  the  evidentiary  iact"(i). 
When  the  chain  consists  of  more  than  two  parts,  the  in- 
termediate links  are  principal  facts  with  respect  to  those 
below  and  evidentiary  facts  with  respect  to  those  above 
them.  Such  we  propose  to  call  **  subaltemate"  princi- 
pal and  evidentiary  facts. 

§  12.  Confining  ourselves  henceforward  to  truths  (>/*  DivUioDs  of 
fact — the  proper  object  of  the  present  treatise — we  shall       *" 
first  direct  attention  to  some  divisions  of  them,  which,  as 
connected  vnth  jurisprudence  especially,  it  will  be  con- 
venient to  bear  in  mind.    In  the  first  place,  then,  facts  are  l.  Physical  and 
either  physical  or  psycholoffical(k).    By  «  physical  facts"  ro«^»P«*'- 
is  meant  such  as  either  have  their  seat  in  some  inanimate 
being,  or  if  in  an  animate  then  not  by  virtue  of  the 
qualities  which  constitute  it  such ;  while  **  psychological 
facts"  are  those  which  have  their  seat  in  an  animate  being 
by  virtue  of  the  qualities  by  which  it  is  constituted  ani- 
mate.   Thus ;  the  existence  of  visible  objects,  the  out- 
ward acts  of  intelligent  agents,  the  ordinary  res  gestsB 
of  a  suit,  &c.,  range  themselves  under  the  former  class : 
while  to  the  latter  belong  such  as  only  exist  in  the  mind 
of  an  individual ;  as,  for  instance,  the  sensations  or  re- 
collections of  which  he  is  conscious,  his  intellectual  assent 
to  any  proposition,  the  desires  or  passions  by  which  he 
is  agitated,  his  animus  or  intention  in  doing  particular 
acts,  &c.     Psychological  facts  are  obviously  incapable  of 
direct  proof  by  the  testimony  of  witnesses — their  exist- 

(A)  I    Benth.    Jud.    £▼.   17.  and  Termes  de  la  Ley.    See  Co.  *• 

"  Evidence/'  Evidentia,  aignifies,  Litt.  283,  a. 
generafly,  any  proof,  be  it  by  the  (t)  1  Bentb.  Jud.  Ev.  18. 

tettimoDjr  of  men,  records    or  {k)  Id.  45. 

writiogt :    Cowel's    Interpreter ; 
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ence  can  only  be  ascertained  either  by  confesttion  of  the 
party  whose  mind  is  their  seat,  on  the  principle  **  index 
animi  sermo"  (Z),  or  by  presumptiye  inference  from  phy- 
sical ones  (m). 


3.  AflinDative 
and  negative. 


2.  Events  and         ^  13.  There  are  two  other  divisions  of  facts  which  de- 
atates  of  things.  ^^^  ^  y^  ^^^^     q^^  of  these  IS,  that  they  are  either 

events  or  states  of  things  (n).  By  an  ^^  event'*  is  meant 
some  motion  or  change  considered  as  having  come  about 
either  in  the  course  of  nature,  or  through  the  agency  of 
human  will ;  in  which  latter  case  it  is  called  *^  an  act," 
or  '*  an  action."  The  fall  of  a  tree  is  **  an  event,"  the 
existence  of  the  tree  is  '^  a  state  of  things ;"  but  both  are 
alike  "  facts"  (o).  The  remaining  division  of  facts  is  into 
positive  or  affirmativey  and  negative :  a  distinction  which, 
unlike  the  former,  does  not  belong  to  the  nature  of  the 
facts  themselves,  but  to  tliat  of  the  discourse  which  we 
employ  in  speaking  of  them(p).  The  existence  of  a 
certain  state  of  things  is  a  positive  or  affirmative  fact, 
the  non-existence  of  it  is  a  negative  fact.  But  the  only 
really  existing  facts  are  positive  ones — for  a  negative  fact 
is  nothing  more  than  the  non-existence  of  a  positive  one, 
and  the  non-existence  of  a  negative  &ct  is  equivalent  to 
the  existence  of  the  correspondent  and  opposite  positive 
fact  (q). 


Voandation  of 
belief  in  facts. 


§  14.  Our  persuasion  of  the  existence  or  non-existence 
of  facts  has  its  source,  or  efficient  cause,  either  in  the 
operation  of  our  own  perceptive  or  intellectual  faculties, 
or  in  the  supposed  operation  of  the  like  faculties  on  the 
part  of  others,  evidenced  to  us  either  by  discourse  or  de* 
portment  The  former  of  these  may  be  called  evidence 
ab  intr^;  the  latter,  evidence  ab  extr£l(r).    The  immense 


(0  5  Co.  118  b. 

(m)  Mascard.  de  Probation!- 
bus,  Concl.  94  and  309 ;  1  Benth. 
Jud.  £v.  82, 145 ;  3  Id.  6. 

(n)  1  Benth.  Jud.  Ev.  47. 


(o)  1  Benth.  Jud.  Ev.  48. 
(p)  Id,  49. 
(q)  W.49,  60. 
(r)  Id,  51,  62. 
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part  which  evidence  ab  exttk  bears  in  forensic  procedure, 
as  well  as  in  almost  everything  else,  makes  it  advisable 
that  we  should  consider  somewhat  at  large  the  grounds 
of  belief  in  human  testimony,  and  the  dangers  to  be 
avcuded  when  dealing  with  it. 

§  15.  The  existence  of  a  strong  tendency  in  the  human  Natarei  leo- 
mind  to  accept  as  true  what  has  been  related  by  others  ^H^J^^^i^^^^ 
is  nniversally  admitted,  and  confirmed  by  every  day's  haman  t«ti- 
observation;  and  it  may  be  laid  down  as  equally  certain  '°^^' 
that  one  cause  of  this  tendency  is  our  experience  of  the 
great  preponderanoe  of  truth  over  falsehood  in  human 
testimony,  taken  as  a  whole.  But  whether  this  is  the 
Mole  cause  has  given  rise  to  some  difference  of  opinion. 
Writers  on  natural  law  describe  man  as  endowed  by 
nature  with  a  sort  of  moral  instinct,  which  prompts  him 
to  act  in  certain  cases  where  vigour  and  expedition  are 
required  and  the  faculties  of  reason  and  reflection  are 
either  immatured,  or,  if  matured,  would  be  too  slow  («)  : 
and  most  authors  think  that  a  tendency  to  believe  the 
statements  of  others  is  to  be  found  among  the  operations 
of  this  instinct.  Man,  they  argue,  is  so  constituted  that 
the  knowledge  which  he  can  acquire  through  his  per- 
sonal experience  is  necessarily  very  limited,  and,  unless 
by  some  effective  provision  of  nature  he  were  enabled, 
and  indeed  compelled,  to  avail  himself  of  the  knowledge 
and  experience  of  others,  the  world  could  neither  be 
governed  nor  improved.  The  instinctive  character  of 
the  tendency  in  question,  they  say,  appears  from  the 
undoubted  fact  that  it  is  immeasurably  strongest  in 
childhood,  and  diminishes  when  experience  has  made 
us  acquainted  with  falsehood  and  deception  (t).  Others, 
however,  deny  all  this;  and  reply  that  the  implicit  belief 
so  observable  in  children  is  owing  to  their  experience 

(s)  BurUmsqui,  Principes  du  {t)  1  Greenl.  Ev.  §  7, 4th  Ed., 

Droit  Natarel,  part.  8,  cbap^  3.         and  the  authorities  there  cited. 
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being  all,  or  nearly  all,  on  one  side — ^namely^  in  favour 
of  the  tniih  of  what  they  hear  (u). 

Sanctions  of  ^  ig.   However  this  may  be,  it  is  certain  that  the 

enunciation  of  ti'uth  and  eloignment  of  fffUful  falsehood 
among  men  in  their  intercourse  vrith  each  other,  are 
secured  by  three  guarantees  or  sanctions — the  natural 
sanction,  the  moral  or  papular  sanction,  and  the  religious 

lit.  The  naturtl  sanction  (v).   And,  first,  of  the  natural  sanction.    Mutual 

tanctioD  of  troth.  /,  _,  .    .  ■,  i    •        •    i*  i_i     ^ 

confidence  between  man  and  man  bemg  mdispensable  to 
the  acquisition  of  knowledge,  the  happiness  of  our  race, 
and  indeed  to  the  very  existence  of  society,  the  great 
Creator  has  planted  the  springs  of  truth  very  deep  in 
the  human  breast.  According  to  Bentham,  the  natural 
sanction  is  altogether  physical  in  its  character,  arising 
out  of  the  love  of  ease,  — memory  being  prompter  than 
invention  (x).  *^  To  relate  incidents  as  they  have  really 
happened,''  he  says  (y),  '^  is  the  work  of  the  memory :  to 
relate  them  otherwise  than  as  they  have  really  happened, 
is  the  work  of  the  invention.  But,  generally  speaking, 
comparing  the  work  of  the  memory  with  that  of  the  inven- 
tion, the  latter  will  be  found  by  much  the  harder  work. 
The  ideas  presented  by  the  memory  present  themselves 
in  the  first  instance,  and  as  it  were  of  their  own  accord : 
the  ideas  presented  by  the  invention,  by  the  imagination, 
do  not  present  themselves  without  labour  and  exertion. 
In  the  first  instance  come  the  true  facts  presented  by 
the  memory,  which  facts  must  be  put  aside :  they  are 
constantly  presenting  themselves,  and  as  constantly  must 

(u)  1  Benth.  Jud.  £t.  127 —  gious  sanction,  being  both  arti- 

130.     See  also  Paley's  Moral  and  ficial  in   their    nature,   will    be 

Political  Philosophy,  bk.  1,  ch.  5.  more  properly  considered  in  the 

(v)  1  Benth.  Jud.  £v.  198 ;  5  next  section. 

Id,  635, 636.  See  Bonnier,  Traits  (x)  2  Benth.  Jud.  £v.  2. 

des  Preuves,  §§  181,  182.     The  (y)  1    Benth.  Jud.  £v.  202, 

legal   or    political    sanction    of  203.     See  also  1  Stark.  £f.  14, 

truth,  and  oaihij  which  are  only  3rd  £d.  &  Id.  20, 4th  £d. 
a  peculiar  application  of  the  reli- 
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the  door  be  shot  against  them.  The  false  iacts^  for 
which  the  imagination  is  drawn  upon,  are  not  to  be  got  at 
without  effort :  not  only  so,  but^  if,  in  the  search  made 
after  them,  any  at  all  present  themselves,  difierent  ones 
wiU  present  themselves  for  the  same  place :  to  the  labour 
of  investigation  is  thus  added  the  labour  of  selection." 
It  isy  however,  very  doubtful  whether  this,  although  true 
as  far  as  it  goes,  embraces  the  full  extent  of  the  natural 
sanction.  Bonnier,  in  his  Trait^  des  Preuves  {z),  severely 
attacks  the  passages  just  quoted,  and  says  that  the 
natural  sanctioli  for  the  veracity  of  witnesses  is  to  be 
found  in  a  certain  powerful  feeling  in  the  human  mind 
which  impels  man  to  speak  the  truth,  and  makes  him 
do  violence  to  himself  whenever  he  betrays  it ;  that  the 
true  and  the  just  are  two  poles  towards  which  the  human 
mind,  when  uncorrupted,  continually  points  (a).  In  an- 
other part  of  his  work,  however  (6),  Bentham  mentions 
the  sympathetic  sanction  as  a  branch  of  the  natural  one, 
describing  it  to  be  the  feeling  by  which  we  are  deterred 
from  falsehood  by  regret  for  the  pain  and  injury  which 
it  may  cause  others.  He  also  considers  the  imperfection 
of  the  natural  sanction  to  consist  in  its  being  better  cal- 
culated to  prevent  falsehood  in  toto  than  to  secure  cir- 
cumstantial truth  in  particulars  (c) :  which,  taking  his 
definition  of  that  sanction,  is  no  doubt  the  case. 

§  17.  The  moral  sanction  may  be  described  in  a  word.  Snd.  The  moral 
Men  havmg  found  the  advantages  of  truth  and  the  incon-  ««w*i«nof^*- 
vouences  of  fieJsehood  in  their  mutual  intercourse,  and, 

(f )  ^  181.    In  another  place,  Bouvent  que  sea  d^clarationa  aont 

$  13,  he  aaya,  *'Sana  doute  il  menaong^res." 

7  a  one  tendance  natnrelle  des  (a)  See  iiirther  on  thia  subject, 

esprito  yen  le  ▼»!,  comme  des  Bacon'a  Essay  on  Truth, 

corpa  Ten  le  centre  de  la  terre ;  (Jb)  5  Bentb.  Jud.  £v.  636. 

mais  lliomme,  ^tant  libre,  peut  (c)  1   Bentb.  Jud.    £v.  207, 

ob^ir  oa  ne  paa  ob^ir  ii  oette  208. 
tendance,  et  il  n'arrlTe  que  trop 
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perhapB,  foitber  ftctnated  by  the  reflexioa  that  tnith  is 
in  conformity  with  the  will  of  God  and  the  laws  of 
nature,  they  have  by  general  consent  affixed  the  brand 
of  disgrace  on  voluntary  departure  from  it ;  and  hence,  as 
observed  by  several  authors,  the  in&my  attached  to  the 
word  *^  liar  "(d).  One  great  objection  to  the  moral 
sanction  is,  that  deriving,  as  it  does,  all  its  force  from 
the  value  men  set  on  the  opinion  of  others,  it  naturally 
teaches  them  to  conceal  their  fiuilts  from  public  view, 
even  at  the  sacrifice  of  truth  (e), 

3rd.  The  re-  §  18«  Lastly,  there  is  the  religious  sanction ;  which  is 

o&r'^'*'°  founded  on  the  beKef  that  truth  is  acceptable  and  fyse- 

hood  abhorrent  to  the  Governor  of  the  Universe,  and 
that  he  will,  in  some  way,  reward  the  one  and  punish 
the  other.  All  forms  of  rdigious  belief  acknowledge 
this  great  principle;  and  the  following  argument  has 
been  used  to  show  that  it  is  a  precept  of  tuxtural  religion. 
'^  We  are  so  constituted  that  obedience  to  the  law  of 
veracity  is  absolutely  necessary  to  our  happiness.  Were 
we  to  lose  either  our  feeling  of  obligation  to  tell  the 
truth,  or  our  disposition  to  receive  as  truth  whatever  is 
told  to  us,  there  would  at  once  be  an  end  to  all  science 
and  all  knowledge,  beyond  that  which  every  man  had 
obtamed  by  his  own  personal  observation  and  experience. 
No  man  could  profit  by  the  discoveries  of  his  contem- 
poraries, much  less  by  the  discoveries  of  those  men  who 
have  gone  before  him.  Language  would  be  useless, 
and  we  should  be  but  little  removed  from  the  brutes. 
Every  one  must  be  aware,  upon  the  slightest  reflexion,  that 
a  community  of  entire  liars  could  not  exist  in  a  state  of 
society.  The  effects  of  such  a  course  of  conduct  upon 
the  whole,  show  us  what  is  the  will  of  Grod  in  the  indi- 

(d)  See  Pufendorf,  De  Jure      ch.  11,  sect.  5,  and  Bacon's  Etsay 
Naturae  et  Oentiuin,  lib.  4,  cap.  1,      on  Truth. 
§  8;  1  Benth.  Jud.  £v.  bk.  1,  (e)  1  Benth.  Jud. £v. 212-216. 
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yidual  case  (/)."  The  diyioe  punishment  for  falsehood 
being  prospectiye  and  inTisible  detracts  much  from  the 
weight  of  this  sanction^  and  perjury  is  oflen  committed 
by  persons  whose  religious  faith  cannot  be  doubted,  but 
who  presumptuously  hope  by  their  subsequent  conduct 
to  efface  its  guilt  in  the  eyes  of  Heaven. 

§  19.  The  effect  of  these  three  sanctions  is  much  Powerful  inflo- 
greater  than  might  at  first  sight  be  supposed.  They  are  Mnctions. 
in  continual  operation  as  efficient  causes  for  the  produc- 
tion of  truth,  and  render  its  enunciation  natural  and 
habitual  to  men ;  while  every  incentive  to  falsehood  can 
only  be  looked  upon  as  a  species  of  disturbing  force, 
which  acts  occasionally  and  exceptionally.  Of  few  per- 
sons indeed  can  it  be  said  that  their  adherence  to  truth 
is  undeviating  at  all  times ;  with  many  its  observance 
appears  to  depend  on  circumstance,  accident,  or  caprice; 
with  some  the  practice  of  lying  seems  inveterate ;  while 
certain  classes  of  persons  systematically,  and  as  it  were 
on  principle,  withhold  the  truth  from  other  classes  when 
questioned  on  particular  subjects.  But  after  every  abate- 
ment has  been  made  for  aberrations,  the  quantity  of  truth 
daily  spoken  immeasurably  exceeds  that  of  falsehood  {g) ; 
and  Bentham  even  goes  so  far  as  to  assert,  that  *^  from 
the  mouth  of  the  most  ^regions  liar  that  ever  existed, 
truth  must  have  issued  a  hundred  times  for  once  that 
wilful  fidsehood  has  taken  its  place  (A)." 

§  20.  It  is  however  of  the  utmost  importance  to  ob-  Sometimes  pro- 
serve  that  any  of  those  springs  of  action  which  we  have  SJJ'tMcTof  truth, 

(J^  Wayland's    Elements    of  ing  tbe  topography  of  their  coon- 

Mond  Sdeiice,  p.  281,  BoetoD,  try.    Still  a  traveller  was  enabled 

IS44.  to  ascertain    it,  by   questioning 

(g)    Bonnier,      Traits      des  upon    incidental    and    collateral 

Preuves,§  13.  facts,  when,  tbe  truth  naturally 

(A)  5  Benth.  Jud.  £v.  82.  We  oosing  out,  supplied  bipi  with  ma- 
have  read  somewhere  of  a  whole  terials  for  arriving  at  tbe  know- 
naiwn  who  purposely  gave  false  ledge  sought. 
answers  to  all  questions  respect- 
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denominated  ^'  sanctions  of  truth/'  may  be  found  on  the 
wrong  side,  i.e.  producing  falsehood  instead  of  truth. 
If  the  natural  sanction  rests  solely  on  a  love  of  ease,  that 
love,  while  it  represses  invention,  equally  prevents  our 
taxing  the  memory  to  give  a  perfect  narrative  of  what 
has  been  witnessed ;  and  if  supposed  to  spring  from  a 
love  of  truth  and  justice,  the  party  called  on  to  give  evi- 
dence may  consider  the  ends  of  jttBtice  advanced  by 
withholding  the  truth ;  as,  for  instance,  where  the  dis- 
closing it  will  induce  the  condemnation  of  a  criminal 
whose  future  good  behaviour  he  thinks  will  be  better  en- 
sured by  escape  than  punishment.  But  of  the  sanctions 
in  question,  none  is  so  frequently  divided  against  itself 
as  the  moral.  Conduct  condemned  by  one  portion  of 
society  is  often  applauded  by  the  rest,  and  persons  de- 
sirous of  the  good  opinion  of  one  class  are  often  satis- 
fied to  attain  it  at  the  cost  of  sinking  themselves  in  that 
of  every  other,  and  tell  or  suppress  the  truth  as  may 
best  advance  their  object.  "  The  credibility  of  a  wit- 
ness," says  the  Marquis  Beccaria  (£),  ''may  be  in  some  de- 
gree lessened  when  he  is  member  of  some  private  society, 
whose  usages  and  maxims  are  either  not  well  known,  or 
different  from  those  of  the  public.  Such  a  man  has  not 
only  his  own  passions  but  those  of  other  people."  Even 
the  religious  sanction  has  been  enlisted  in  the  cause  of 
falsehood.  Particular  forms  of  religion  allow  it  in  cer- 
tain cases  (j ),  and  the  truth  has  often  been  sacrificed  by 


(i)  <'  La  credibility  di  un  testi- 
monio  puo  essere  alcune  volte 
sminuita,  quando  egli  sia  mem- 
bro  di  alcuna  society  priyata,  di 
cui  gli  usi  e  le  massime  siano, 
o  non  ben  conosciute,  o  diverse 
dalle  pubbliche.  Un  tal  uomo  ha 
non  80I0  le  proprie,  ma  le  altrui 
passioni." — Beccaria,  Dei  Delitti 
e  delle  Pene,  §  8. 

O)  SeeHalbed'sCodeofGen- 


too  Laws,  &c.,  cited  infra.  Part  2, 
ch.  1,  sect.  2.  Whether  a  viola- 
tion of  truth  is  allowable  in  any, 
and  if  so,  in  what  cases,  has  been 
much  considered  bv  moralists 
and  divines.  See  Pufendorf,  De 
Jure  Natur.  et  Gent.  lib.  4, 
cap.  1,  §§  7  e/  9eq,\  Bentham's 
Jud.  £v.  bk.  1,  c.  11,  sect.  5,  &c. ; 
Paley  8  Moral  and  Political  Philo- 
sophy, bk.  3,  pt.  1,  ch.  15,  &c.    It 
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religions  persons  in  order  to  avoid  bringing  scandal  on 
their  creeds. 


^  21.  The  credit  dae  to  human  testimony,  assuming  Credit  doe  to 

hamai 
inoiiyt 


that  we  correctly  understand  the  language  employed,  is    °™*'*  *****' 


in  a  compound  ratio  of  the  witness's  means  of  acquaint- 
ance with  what  he  narrates  and  of  his  intention  to 
narrate  it  truly.  In  estimating  the  latter,  three  things 
are  to  be  attended  to.  1.  Whether  he  labours  under  l.  Honesty  of 
any  interest  or  bias,  which  may  sway  him  to  pervert  the  '"*''*"' 
truth.  2.  His  veracity  on  former  occasions — evidenced 
either  by  our  own  experience  or  credible  proof.  3.  His 
manner  and  deportment  in  delivering  his  testimony. 
**  A  consideration  of  the  demeanour  of  a  witness,"  says 
one  of  our  books  (ft),  "  and  of  the  manner  of  giving  his 
evidence,  is  oftentimes  not  less  material  than  the  testi- 
mony itself.  An  overforward  and  hasty  zeal  on  the  part 
of  the  witness  in  giving  testimony  which  will  benefit  the 
party  whose  witness  he  is,  his  exaggeration  of  circum- 
stances, his  reluctance  in  giving  adverse  evidence,  his 
slowness  in  answering,  his  evasive  replies,  his  affectation 
of  not  hearing  or  not  understanding  tlie  question,  for  the 
purpose  of  gaining  time  to  consider  the  effect  of  his 
answer;  precipitancy  in  answering,  without  waiting  to 
bear  or  to  understand  the  nature  of  the  question ;  his 
inability  to  detail  any  circumstances  wherein,  if  his  testi- 
mony were  untrue,  he  would  be  open  to  contradiction,  or 
his  forwardness  in  minutely  detailing  those  where  he 
knows  contradiction  to  be  impossible ;  an  affectation  of 
indifference ;  are  all  to  a  greater  or  less  extent  obvious 
marks  of  insincerity.  On  the  other  hand,  his  prompt- 
ness and  frankness  in  answering  questions  without  regard 
to  consequences,  and  especially  his  unhesitating  readiness 
in  stating  all  the]  circumstances  attending  the  transac- 

ithoweTer  nnirerMilIy  agreed  that      such  exist,  the  exception, 
the  obligation  to  tell  truth  is  the  {k)  1  Stark.  £v.  547,  drd  Ed.; 

rule,— the  licence  to  falsehood,  if      Id.  822,  823,  4th  Ed. 
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tioDy  by  which  he  opens  a  wide  field  for  contradiction  if 
his  testimony  be  false^  are,  as  well  as  numerous  others  of 
a  similar  nature,  strong  internal  indications  of  his  sin- 
cerity." "  Interrogabit  judex,"  say  the  canonists  (/), 
*^  testes  in  qu&libet  causa,  eosque  diligenter  examinabit, 
de  singulis  circumstantiis  diligenter  inquirans,  de  causis 
videlicet,  de  personis,  loco,  tempore,  visu,  auditu,  sci- 
enti&,  credulitate,  fam£t,  et  certitudine,  caeterisque,  quaB 
ad  rem  facere,  et  negotio  convenire  existimabit.  Illud 
quoque  subtiliter  animadvertere  non  omittet,  quo  vultu, 
qu&  constanti^,  qu&ve  animi  trepidatione  testes  depo- 
nant;  ciUm  interdum  ex  his,  vel  ipsis  invitis  testibus, 
magis  qu^m  ex  verborum  serie  rerum  Veritas  elucescat." 


rttoi 


2.  Capacity  of  §  22.  The  capacity  of  a  party  to  give  a  faithful  ac- 
count of  things  depends  on — 1.  The  opportunities  he 
has  had  of  witnessing  what  he  describes.  2.  His  powers, 
either  natural  or  acquired,  of  perception  and  observation ; 
and  here  it  is  important  to  ascertain  whether  he  is  a 
discreet,  sober-minded  person,  or  imaginative  and  imbued 
with  a  love  of  the  marvellous,  and  also  whether  he  lies 
under  any  bias  likely  to  distort  his  judgment  3.  Whether 
the  circumstances  he  relates  were  likely  to  attract  his 
attention,  in  consequence  of  their  importance,  eitlier 
intrinsically  or  with  relation  to.  himself.  "  Where  the 
chemist  and  the  physician  see  a  dangerous  poison,  the 
kitchen-maid  may  see  nothing  more  than  an  immaterial 
flaw  in  one  of  her  pans,  the  cook  may  behold  an  inno- 
cent means  of  recommending  herself  to  the  palate  through 
the  medium  of  the  eye.  Where  the  botanist  sees  a  rare, 
and  perhaps  new,  plant,  the  husbandman  sees  a  weed  : 
where  the  mineralogist  sees  a  new  ore,  pregnant  with 
some  new  metal,  the  labourer  sees  a  lump  of  dirt,  not 
distinguishable  from  the  rest,  unless  it  be  by  being  heavier 
and  more  troublesome  (m)"    4.  His  memory;  and  here, 

(0  Lancelottua,  Institutiones  Juris  Canonici,  lib.  3,  tit  14. 
(m)  1  Benth.  Jud.  £v.  164—5. 
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whether  the  transaction  is  ancient  or  recent,  whether  his 
recollection  has  been  refreshed  by  memoranda,  conversa* 
tion,  &c. 

§  23.  The  probative  force  arising  from  concurrent  tes*  CoDearreni  and 
timonies  is  the  compound  ratio  of  the  probabilities  of  Ji^onSi?^  **' 
the  testimonies   taken  singly.     But  when   testimonies 
conflict  or  clash   with  each  other,  we  must  form  the 
best  conclusion  we  can  on  their  relative  capacities  and 
honesty. 

§  24.  There  are  two  things  which  must  never  be  lost  Thiogs  to  be 
sight  of  when  weighing  testimony  of  any  kind.     P.  The  SSghln^^ 
consistency   of   the    different  parts  of   the   narration,  timooy. 
2^.  The  possibility  or  probability,  the  impossibility  or  I®.  Consisteoey 
improbability,  of  the  matters  related :  which  afford  a  sort  J|^*^*  "*"*" 
of  corroborative  or  counter-evidence  of  those  matters.  20.  Possibility 
By  probability,  as  already  observed  (n),  is  meant  the  a°d  probability 
hkelihood  of  anything  to  be  true,  deduced  from  its  con-  related. 
formity  to  our  knowledge,  observation  and  experience. 
When  a  supposed  fact  is  so  repugnant  to  the  laws  of 
nature,  assumed  for  this  purpose  to  be  fixed  and  immu- 
table (o),  that  no  amount  of  evidence  could  induce  us  to 
believe  it,  such  supposed  fact  is  said  to  be  impossible,  or 
physically  impossible.    There  is  likewise  moral  impos- 
sibility, which,  however,  is  nothing  more  than  a  high 
degree  of  improbability. 

§  25.  As  the  knowledge,  observation  and  experience 
of  men  vary  in  every  imaginable  degree,  their  notions  of 
possibility  and  probability  might  naturally  be  expected 

(n)  Supr^  §  7.  iDterposition  is  unquestionably 
(o)  The  judicial  proceedingtof  rare;  and  it  would  be  dangerous 
modem  times  are  conducted  on  in  the  highest  degree  if  tribunals 
the  aasuroption  that  the  laws  of  were  allowed  to  adopt  its  sup- 
nature  are  fixed  and  immutable ;  poeed  occurrence  as  a  principle 
not  from  disbelief  in  miraculous  of  decision. 
inteipodtioD,   but  because  such 

c2 
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to  differ ;  and  we  continually  find  that  not  only  are  the 
most  opposite  judgments  formed  as  to  the  credence  due 
to  alleged  iacts^  but  that  a  fact  which  one  man  considers 
both  possible  and  probable  another  holds  to  be  physically 
impossible  (p).  With  respect  to  this  kind  of  impos- 
sibility, our  notions  will  be  more  or  less  accurate  accord* 
ing  to  our  acquaintance  with  the  laws  of  nature ;  for 
many  phenomena  in  apparent  yiolation  of  her  laws  have 
been  found,  on  examination,  to  be  the  regular  conse- 
quences of  others  previously  unknown.  The  story  of  the 
king  of  Siam  has  often  been  quoted,  who  believed  every- 
thing the  Dutch  ambassador  told  him  about  Em'ope, 
until  he  mentioned  that  the  water  there  in  winter  became 
so  hard  that  men  and  even  an  elephant  could  walk  on  it, 
which  that  monarch  at  once  pronounced  a  palpable 
falsehood  (9).  About  three  centuries  and  a  half  ago, 
when  Columbus  declared  his  conviction  that  the  East 
Indies  could  be  reached  by  sailing  westward,  and  offered 
to  make  the  trial,  the  learned  world  was  prepared  to 
demonstrate  its  physical  impasdbility ;  while  similar 
language  has,  in  our  own  day,  been  applied  to  the  pro- 
ject for  effecting  the  passage  of  the  Atlantic  Ocean  by 
steam ;  and  the  assertion  that  the  kingdom  of  England 
could  be  crossed  in  a  carriage  travelling  at  the  rate  of 
sixty  miles  an  hour ;  or  that  a  message  could,  with  the 
speed  of  lightning,  be  transmitted  through  many  miles 
of  sea,  at  tlie  depth  of  twenty  or  thirty  fathoms,  would, 
for  many  ages  past,  by  the  great  bulk  of  mankind  at 
least,  have  been  pronounced  too  gross  to  require  con- 
futation. And  lastly,  different  persons  may  consider  the 
same  thing  possible,  or  even  probable,  for  very  opposite 

( p )  He  may  even  know  it  to  to  C. ;  but  D.,  £.  and  F.  know 

beso:  e.g. — A  plaasible  but  fal-  that  it  is  imposaible,  for  at  the 

lacious  chain  of  presumptive  evi-  moment  the   crime  was  perpe- 

dence  tends  to  indicate  A.  as  the  trated  they  were  at  O.,  and  saw 

person  who  committed  a  crime  at  A.  there. 
B.     His  guilt  may  seem  probable  (9)  Locke,  bk.  4,  ch.  15,  {  5. 
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reasons.  In  the  infancy  of  aerostation^  when  its  attempts 
were  watched  with  anxiety  by  the  learned  and  ridicule 
by  the  ignorant,  some  Japanese,  on  seeing  a  balloon 
ascend  at  St.  Petersburg,  expressed  no  surprise  what- 
ever; and  being  asked  the  cause  of  their  unconcern, 
said,  it  was  nothing  but  magic,  and  in  Japan  they  had 
practitioners  in  magic  in  abundance  (r). 

§  26.  Before  dismissing  this  subject,  it  is  to  be  ob-  MisrepreseDta- 
served,  that  falsehood  in  human  testimony  presents  itself  p|^°in^™Jd 
much  more  frequently  in  the  shape  of  misrepresentation,  eiaggeration 
incompleteness,  or  exaggeration,  than  of  total  fabrica-  than  total  fabri- 
tion  («).     "  Qui  non  liber^  veritatem  pronunciat,  proditor  ca*"®"- 
veritatis  est(0."     A  lie  is  never  half  so  dangerous  as 
when  it  is  woven  up  with  some  indisputable  verity  *  and 
hence  the  use  of  the  comprehensive  form  of  oath  admi- 
nistered in  English  courts  of  justice,  that  the  deposing 
person  is  to  tell  '^  the  truth,  the  whole  truth,  and  nothing 
but  the  truth."     So,  an  extensive  field  of  mischief  is 
opened  by  mere  exaggeration :  for  ^'  as  truth  is  made  the 
groundwork  of  the  picture,  and  fiction  lends  but  light  and 
shade,  it  often  requires  more  patience  and  acuteness  than 
most  men  possess,  or  are  willing  to  exercise,  to  distinguish 


(r)  3  Benth.  Jud.  £▼.  315. 
The  Chapter  on  Improbability 
aod  ImpoaubQity  in  Bentham'a 
work  on  Judieial  Evidence — voL 
lit  book  5,  ch.  16 — though  an 
onfiniahed  sketch,  and  by  no 
means  free  irom  error,  will  repay 
peniaaL 

(j)  This  is  particularly  the  case 
when  words  are  repeated.  "  II 
tnono,  ihgesto,  tutte  db  che  pre- 
cede e  cib  che  siegue,  le  different! 
idee  che  gU  uomini  attacano  alle 
■tcwc  parole,  alterano  e  modifica- 
no  in  mani^ra  i  detti  di  un'  uomo, 
che  h  qoasi  impoanbiie  il  repe- 


terle  quali  precisamente  furono 
dette.  Di  piil,  le  azioni  violente, 
e  fuori  dell'  uso  ordinario,  quali 
Bono  i  veri  delitti,  lasciano  traccia 
di  Be  nella  moltitudine  delle  cir- 
couBtanze,  e  negli  efietti  che  ne 
derivano,  &c. :  ma  le  parole  non 
rimangono  che  nella  memoria,  per 
lo  pid  infedele,  e  spesso  sedotta, 
d^gli  ascoltanti.  Egli  ^  adunque 
di  gran  lunga  pid  facile  una  ca* 
lunnia  sulle  parole  che  sulle  azi- 
oni di  un  uomo.*' — fieccorta,  Dei 
Delitti  e  delle  Pene,  §  8. 
(/)  11  Co.  83  a. 
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fact  from  fancy^  and  to  repaint  the  narrative  in  its  proper 
colours.  In  short,  the  intermixture  of  truth  disarms  the 
suspicion  of  the  candid,  and  sanctions  the  ready  belief  of 
the  malevolent  (tt)." 


Divisioiu  of 
evideaoe. 

1<*.  Direct  and 
iDdirect  evi- 
dence. 


1.  Direct  evi- 
dence. 


2.  Indirect 

evidence. 

Circumstantial 

evidence. 

Conclusive. 


Presumptive* 


§  27.  There  are  several  divisions  of  evidence  and 
proofs  which,  although  in  some  degree  arbitrary,  it  will 
be  found  useful  to  bear  in  mind.  In  the  first  place,  then,, 
evidence  or  proof  is  either  direct  or  indirect ;  according 
as  the  principal  fact  follows  from  the  evidentiary, — the 
factum  probandum  from  the  factum  /^ro&an^-^immedi- 
ately  or  by  inference  (r).  In  jurisprudence,  however, 
direct  evidence  is  commonly  used  in  a  secondary  sense, 
viz.  as  limited  to  cases  where  the  principal  fact,  or  factum 
probandum,  is  attested  directly  by  witnesses,  things  or 
documents  (x).  Indirect  evidence,  known  in  forensic 
procedure  by  the  name  of  "circumstantial  evidence  (y)," 
is  either  conclusive  or  presumptive ;  conclusivCy  where  the 
connexion  between  the  principal  and  evidentiary  facts — 
ihe  factum  probandum  and  factum  probans— is  a  neces- 
sary consequence  of  the  laws  of  nature ;  presumptive, 
where  it  only  rests  on  a  greater  or  less  degree  of  pro- 


(u)  Lectures  of  the  Bishop  of 
Tasmania ;  as  cited  in  Tayl.  £v. 
§43. 

(tf)  "  Quidem  ilia  partitio  ab 
Aristotele  tradita,  consensum  fer^ 
omnium  meruit,  alias  esse  proba- 
tiones  quas  extr^dioendi  rationem 
acciperetorator;  alias  quas  ex  cau- 
s&  traheret  ipse,  et  quodammodo 
gigneret.  Ideoqueillasdrc^vovcy 
id  est  inariificiala ;  has  iyri^' 
yovQi  id  est  artificiales  vocave- 
runt:'*  Quintil.  Inst.  Orat.  lib.  5, 
c.  1.  See  also  Heinec.  ad  Pand. 
pars  4,  $  116. 

(j)  ''Omnis  nostra  probatioaut 
directa  est  aut  obliqua.     Directa 


cum  id  quod  probare  voluraus 
ipsis  tabulis  aut  testimoniis  con- 
tinetur.  Obliqua  cum  id  qtiod 
intendimus  ex  tabulis  aut  testi- 
moniis argumentando  coUigitur:" 
Vinnius,  Jurispr.  Contract,  lib.  4, 
cap.  25.  See  also  1  Stark.  Evi- 
dence, 13,  15,  3rd  Ed.;  and  Id, 
2f;  4th  Ed . 

(y)  It  may  be  doubted  whether 
these  terms  are,  strictly  speaking, 
synonymous.  Circumstantial  evi- 
dence is  that  species  of  indirect 
evidence  which  municipal  law 
deems  sufficiently  proximate  to 
form  the  basis  of  judicial  decision. 
Where,  for  instance,  philosophi- 
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babQity  (z).  In  practice  this  latter  is  termed  '^  presump- 
tiTe  evidence ;"  obviously  a  secondary  sense  of  the  word: 
for  direct  evidence  is  in  truth  only  presumptive^  seeing 
that  it  rests  on  a  presumption  of  the  accuracy  and  ve- 
racity of  witnesses,  things  or  documents  (a). 

§28.  Again,  evidence  is  either  real  or  personal  (b).  a*.  Real  and 
By  real  evidence  is  meant  all  evidence  of  which  any  ob-  Scoce!*  ***" 
^ject  belonging  to  the  class  of  things  is  the  source,  per- 
sons also  included  in  respect  of  such  properties  as  belong 
to  them  in  common  with  things  (e).  This  sort  of  evi- 
dence may  be  either  immediate,  where  the  thing  comes 
under  the  cognizance  of  our  senses ;  or  reported,  where 
its  existence  is  related  to  us  by  others.  Personal  evi* 
dence  is  that  which  is  afforded  by  any  human  agent  in 
the  way  of  discourse  or  narration,  or  by  voluntary  signs. 
Evidence  supplied  by  observation  of  involuntary  changes 
of  countenance  and  deportment  comes  under  the  head  of 
real  evidence  {d). 


%  29.  The  next  division  of  evidence  deserves  particular  3«.  OrigiDal 
attention,  both  for  its  own  sake,   and  because  it  will  evidewSe!! 
be  found  to  run  through  the  whole  system  of  English 
forensic  procedure  (e).     It  is  this,  that  all  evidence  is 


cal  or  historical  truths  are  esta- 
blished by  remote  inference  or 
analogy  from  fiicts,  the  evidence 
of  those  truths  is  indirect ^  but  can 
scarcely  be  called  circumttantiaL 
(j)  '*Dividuntur  (signa)  in  has 
primas  duas  species,  quod  eq|um 
alia  sunt  qus  necessaria  sunt, 
qu»  Grseci  Tocant  TEtcfiifpia ; 
alia  non  necessaria,  quae  tnifieTa, 
Priora  ilia  sunt  quae  aliter  habere 
se  non  poasunt  *  *  *  Alia  sunt 
rigna  non  necessaria,  que  uKoia 
Graaci  rocant:"  Qnintil.  fnat. 
OraL  lib.  5,  c  9.    Some  editions 


have  ehcora  instead  of  elKoia* 

(a)  Supra,  §  7. 

(6)  1  Benth.  Jud.  Ev.  53. 

(c)  3  Benth.  Jud.  Ev.  26;  and 
1  Id.  53.  This  is  the  '*  evidentia 
rei  vel  facti''  of  the  civilians. 
Mascard.  de  Prob.  Qusest.  8; 
Calv.  Lexic.  Jurid.  ;  1  Hagg. 
Cons.  Rep.  105.  See  infroj  Part 
2,  ch.  2. 

(jd)  We  have  slightly  deviated 
from  the  definition  given  in  1 
Benth.  Jud.  Ev.  53,  54. 

(e)  See  Part  1,  ch.  1;  and 
Part  3,  Book  2,  ch.  3. 
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either  criffinal  or  unoriginal.  By  ariffinal  evidence  is 
meant  eyidence,  either  ab  intrit  or  ab  extr^,  which  has  an 
independent  probative  force  of  its  own ;  unoriginal,  also 
called  derivativej  transmitted,  or  secondhand  evidence, 
is  that  which  derives  its  force  from,  through,  or  under. 
Forms  of  de-  some  other.  And  of  this  derivative  evidence  there  are 
dence!****'  five  forms.  1.  When  supposed  oral  evidence  is  deli- 
vered through  oral :  this  is  hearsay  evidence,  in  the  strict 
and  primary  sense  of  the  term.  2.  When  supposed^ 
written  evidence  is  delivered  through  oral.  3.  When 
supposed  written  evidence  is  delivered  through  written. 
4.  When  supposed  oral  evidence  is  delivered  through 
written.  6.  When  real  evidence  is  reported,  either  by 
word  of  mouth  or  otherwise  (/). 

iDfirmity  ofde-       §30.  The  infirmity  of  derivative  evidence  as  com- 
dence.*  *^**       pared  with  its  primary  source  will  be  apparent  on  the 

shghtest  reflexion.  Take  the  most  obvious  case, — sup- 
posed oral  evidence  delivered  through  oral.  A.  deposes 
that  B.  told  him  that  he  witnessed  a  certain  fact.  If  B. 
were  the  deposing  witness  there  would  be  only  two 
chances  of  error  in  believing  his  testimony  :  viz.  that  he 
may  have  been  mistaken  as  to  what  he  thought  he  wit- 
nessed ;  or,  that  his  narrative  may  be  intentionally  false. 
But  when  his  testimony  comes  to  us  obstetricante  manu, 
through  the  relation  of  A.,  two  fresh  chances  of  error  are 
introduced :  viz.  that  A.  may  have  either  mistaken  the 
words  uttered  by  B.,  or  may  intend  to  misrepresent 
them.  There  is  indeed  an  additional,  although  weak, 
chance  of  obtaining  the  truth  through  double  falsehood 
or  mistake.  E.  g.  the  question  i^,  at  a  certain  time  was 
there  a  clock  in  a  certain  room  ?  A.  was  there,  and  saw 
it ;  but  intending  to  deceive  B.,  tells  him  there  was  not. 
B.  believes  this ;  but  with  the  intention  of  deceiving,  says 
to  C,  that  A.  told  him  there  was.      In  believing  this 

(/)  3  Bcnth.  Jud.  Ev.  396. 
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statement  of  B.,  C.  has  got  the  truth  {g).  It  is  periiaps 
soperfluous  to  add,  that  the  danger  increases  the  greater 
the  number  of  media  through  which  evidence  has  ocxne ; 
for  with  each  additional  witness,  or  other  medium,  two 
fresh  chances  of  error  are  introduced  (k). 

§  31.  We  shall  just  notice  one  other  division,  the  4»  Pre-ap- 
yalue  of  which  has  been  too  much  overlooked.  Evi-  ^„*^j  ^"? 
denoe  and  proofe  2lx^  pre-appointed,  or  pre-<(mstituted{%)  ^^^^^ 
and  casual.  Pr&^ppmnted  evidence  is  defined  by  Ben- 
tham,  in  one  place  (ft),  to  be  where  '^  the  creation  or  pre- 
servation of  an  article  of  evidence  has  been,  either  to 
public  or  private  minds,  an  object  of  solicitude,  and 
thence  a  final  cause  of  arrangement  taken  in  conse^ 
quence,  (viz.  in  the  view  of  its  serving  to  give  eiFect  to  a 
right,  or  enforce  an  obligation,  on  some  future  contingent 
occasion) ;  the  evidence  so  created  and  preserved  comes 
under  the  notion  of pre-appointed  evidence/'  In  another 
place  (0,  he  defines  it  to  be,  tpritten  evidence,  created 
with  the  design  of  being  employed  on  the  occasion  and 
for  the  purpose  of  some  suit,  or  cause,  not  individually 
determined.  Under  this  head  come  public  documents ; 
such  as  records,  registers,  &c. :  together  with  deeds,  wills, 
contracts,  and  other  instruments  for  the  &cilitating  of 
proof  on  fiiture  occasions ;  which  are  drawn  up  by  indi- 
viduals either  in  compliance  with  the  positive  requisition 
of  law,  or  with  a  view  to  the  convenience  of  themselves 
or  others.  But  we  do  not  see  why  this  kind  of  evidence 
must  necessarily  be  in  a  written  form  (m).  When  a  party 
about  to  do  a  deliberate  act  calls  particular  persons  to 
witness,  in  order  that  tlfey  may  be  able  to  bear  testimony 

{g)  See  Lacroix,  Calcul   des  Preuves    Pr^constitu^es ;     Bon- 

Probabflit^  §  142.  nier,  Trait^  des  Preuves,  $  82; 

(A)  For  the  proof  of  historical  and  part.  2,  liv.  2. 

&ctB  by  derivatiTe  evidence,  see  {k)  2  Benth.  Jud.  £v.  435. 

the  next  section.  (/)  1  Id.  56. 

(i)  Pre^appointed  evidence ;  1  (m)  See  Bonnier,  Traits  des 

Benth.  Jud.  Ev.  56;  2  Id.  435.  Preuves,  %  335. 
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to  it  on  future  occasionB,  their  evidence  is  pre-^ppainted 
or  pre-constituted,  as  much  as  a  deed  which  professes  to 
be  made  in  witness  of  the  matters  contained  in  it  (n). 
Any  evidence  not  coming  under  the  head  of  '^  pre-ap- 
pointed  evidence"  may  be  denominated  '^casual  evi- 
dence." 


(n)  There  are  several  instances 
m  the  Anglo-Saxon  laws,  where 
sales  were  required  to  be  made 
in  the  presence  of  particuUr 
cLisses  of  persons,  or  in  parti- 
cular places;  see  1  Greenl.  £7. 
§  262,  note  (1),  4th  Ed.  By  the 
Statute  of  Frauds  and  Perjuries, 
29  Car.  II.  c.  3,  it  was  enacted, 
that  no  nuncupative  will  should 
be  good,  unless  it  were  <*  proved 
that  the  testator  at  the  time  of 
pronouncing  the  same  did  bid  the 
penons  praent,  or  some  of  them, 


bear  witness  that  such  was  his 
will,  or  to  that  effect."  See  now 
7  Will.  IV.  &  i  Vict  c.  26,  and 
15  &  16  Vict.  c.  24.  The  direc- 
tion given  in  Matth.  xvtii.  15,  16, 
seems  a  clear  case  of  unwritten 
pre-appointed  evidence,  **  If  thy 
brother  shall  trespass  against  thee, 
&e.  But  if  be  will  not  hear  thee, 
then  take  with  thee  one  or  two 
more,  that  in  the  mouth  of  two  or 
three  witnesses  every  word  may 
be  established."  See  also  Genesis, 
juiii.  17,  18. 
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JUDICIAL    SYIBENGB. 


§  32.  Hating  considered  the  subject  of  evidence  apart  Judicial  evi- 
from  jurisprudence  and  judicature,  for  the  sake  of  dis-    ^°^*' 
tinction  termed  "  natural"  or  "  moral  evidence;'*  we  pro- 
ceed to  that  of  Judicial  Eyidbnce,  which  is  a  species 
of  the  former,  with  the  view  of  showing  its  essential 
difference  and  characteristics. 

§  33.  *^  Judicial  evidence''  may  be  defined  the  evidence  Definition. 
received  by  courts  of  justice  in  proof  or  disproof  of /act5, 
the  existence  of  which  comes  in  question  before  them. 
By  facts  here  must  be  understood  the  res  gestae  of  some 
suit,  or  other  matter,  to  which  when  ascertained  the 
law  is  to  be  applied ;  for  although  In  logical  accuracy 
the  existence  or  non-existence  of  a  law  is  a  question  of 
fact,  it  is  rarely  spoken  of  as  such,  either  by  jurists  or 
practitioners  (a).  By  "law"  here  we  mean  the  general 
law  of  each  country,  which  its  tribunals  are  supposed  to 
know  without  proof;  for  they  are  not  bound,  at  l^ast  in 
general,  to  take  judicial  cognizance  of  local  customs  {b) 
or  the  laws  of  foreign  nations  (c) — the  existence  of  such 
must  be  proved  as  facts. 

§  34.  Judicial  evidence,  as  already  observed,  is  a  spe-*  Its  rates  either 
cies  of  the  genus  "^evidence;"  and  is  for  the  most  part  fn vesSti v!^ ^  **' 

(a)  Voet  ad  Pand.  liU.  22,  tit  (6)  Heinec.  ad  Pand.  par.  4, 

3,n.8;  Huberus,  Pisel.  Jur.  Civ.  §  119;  Id.  par.  1,  §  103;  Co. 

lib.  22,  tit.  3,  D.  7 ;  Vinnius,  Jq-  Litt.  175,  b.    See  Tayl.  £v.  §  5. 

rispr.  Contr.  lib.  4,  cap.  25 ;  Bon-  (c)  Story,  Confl.  Laws,  §  637, 

nier,  Traits  dea  Preuves,  §  21.  See  et  seq.  4th  Ed. ;  Ph.  and  Am.  Ev. 

also  Co.  Litt.  283  a;  1  Stark.  £v.  624. 
9,  3rd  Ed.,  and  12,  4th  Ed. 
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nothing  more  than  natural  evidence  restrained  or  modi- 
fied by  rules  of  positive  law  (d).  Some  of  these  rules  are 
of  an  exclusionary  nature,  and  reject  as  legal  evidence 
facts  in  themselves  entitled  to  consideration.  Others 
again  are  vi^hat  may  be  called  investitive,  i.  e,  investing 
natural  evidence  with  an  artificial  weight ;  and  even  in 
some  instances,  attributing  the  property  of  evidence  to 
that  which  abstractedly  speaking  has  no  probative  force 
at  all. 


Neceesity  and 
use  ot 


§  35.  And  here  the  question  presents  itself,  whence  the 
necessity,  whence  the  utility  of  such  rules  ?  Doubtful 
and  disputed  facts,  it  may  be  said,  forming  the  subject- 
matter  about  which  natural  and  judicial  evidence  are 
alike  conversant,  and  truth  being  ever  one  and  the  same, 
must  not  any  rules  shackling  the  minds  of  tribunals  in 
its  investigation  be  a  useless,  if  not  mischievous,  adjunct 
to  laws  ?  On  examination  however  it  will  appear  that  a 
system  of  judicial  proof  is  not  only  highly  salutary  and 
useful,  but  that  an  absolute  necessity  for  it  arises  out 
of  the  very  nature  of  municipal  law  and  the  functions  of 
tribunals,  and  that  some  such  system  is  to  be  found 
among  the  legal  institutions  of  evei-y  country,  we  think 
we  may  say,  without  a  single  exception. 


(d)  **  Probatio  est  actus juc/icio- 
lit,  quo  de  facto  dubio  fides  fit 
judtcL"  Heinec.  ad  Pand.  pars  4, 
{115.  **  Probatio  est  iutentionis 
nostrse  legitima  fides,  quam  judici 
lacit  aut  actor,  aut  reus."  Matth. 
de  Prob.  c.  1,  n.  1 ;  Voet.  ad  Pand. 
lib.  22,  tit  3,  n.  1.  "  Probatio  est 
ofttenrio  rei  dubiae  per  legitimos 
modoi  judici  facienda,  in  causis 
apud  ipsom  jadicem  controversis. 
....  Nee  iu  definitione omisi  'per 
legitimos  modoe/  hac  de  caus&, 
quia  multi  sunt  modi,  ex  quibus 
fit  probatio,  ut  per  testes^  per  in- 


strumenta,  per  evidentiam  facti, 
per  justam  prsesumptioneoi,  per 
conjecturam,  et  per  multos  alioa 
modos;  quoe  omnes  modos  per 
jam  allata  verba  comprehendere 
volui :  ea  enim  ratione  dixi  lef^- 
timos  ut  ostenderem  bujusmodi 
probationes  juxta  legit  normam 
debere  fieri  in  bujusmodi  proba- 
tionibns  observatam,  hoc  est  se- 
candum  formam  libelli  secundum 
quam  pronuntiandum  est  ex  alle- 
gatis :"  Mascardus  de  Prob.  Qusest 
2,  n.  17,  21,  22,  23. 
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§  36.  The  evidence  adduced  in  courts  of  justice^  being 
as  it  were  a  handmaid  to  jurisprudence^  might  reasonably 
be  expected  to  partake  of  the  nature  and  follow  the  law 
of  the  science  to  which  it  is  ancillary.  And  this  impres- 
sion is  confirmed,  not  removed,  by  a  closer  examination 
of  the  subject;  for  it  will  be  found  that  the  same  reasons 
which  give  birth  to  municipal  law  itself,  show  the  neces- 
sity for  some  authoritative  regulation  of  the  proofs  re- 
sorted to  in  its  administration.  But  in  order  to  set  this 
in  a  dear  light,  we  must  point  attention  to  a  distinction 
often  overlooked,  and  the  losing  sight  of  which  has  been 
the  source  of  much  mistake  and  confusion.    According  to  Expletive  and 

..  A*     1  1  •     x«  •  1  i_     j«   'J   J  attributive  iui- 

wnters  on  natural  law,  justice  may  in  general  be  divided  ti^e. 
into  expkHve  and  attHbuHve(,e).  By  the  former-some- 
times  also  denominated  rigorous  justice,  perfect  justice, 
or  justice  properly  so  called — is  meant  that  whereby  we 
discharge  to  another  duties  to  which  he  is  entitled  by 
virtae  of  a  perfect  and  rigorous  obligation,  the  perform- 
ance of  which,  if  withheld,  he  has  a  right  to  exact  by 
force.  The  latter  consists  in  the  discharge  of  duties 
arising  out  of  an  imperfect  or  non-rigorous  obligation, 
the  performance  of  which  cannot  be  so  exacted,  but  is 
left  to  each  person's  honour  and  conscience.  These 
latter  duties  are  comprehended  under  the  appellations  of 
humanity,  charity,  benevolence,  &c.  (/).     Under  a  sys- 


(e)  Borlamaqui,  Principee  du 
Droit  Nature],  parL  1,  ch.  11, 
§11;  Grotius,  De  Jur.  Bell,  ac 
Pac  lib.  I,  cap.  1,  %  viii. 

(J^  An  excellent  example  of 
the  difierenee  between  these  two 
kinda  of  joatice  is  afforded  by  tbe 
weQ  known  anecdote  of  Cynia,  re- 
eorded  by  Xenopbon,  and  quoted 
by  Grotitts,  in  loc.  cit  A  big  boy 
bavtng  a  coal  that  was  too  unall 
far  him,  and  a  little  boy  one  that 
^waa  too  ]mgt  lor  him,  the  big 


boy  by  force  and  against  the  will 
of  the  little  one  effected  an  ex- 
change of  coats;  and  Cyrus  being 
appealed  to,  adjudged  that  he  was 
right  But  the  master  said  this 
decision  was  unjust ;  for  the  ques- 
tion was  not  which  coat  was  best 
suited  for  each  boy,  but  to  which 
did  the  disputed  coat  belong — in 
other  words  Cyrus  had  proceeded 
to  administer  attrUfuthe  justice, 
when  his  jurisdiction  only  ex- 
tended  to  expletive,     Tbe  pas- 
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tem  of  municipal  jurisprudence,  expletive  justice  must 
be  understood  to  mean  that  which  may  be  claimed  of 
strict  legal  right ;  and  attributive  justice  that  which  the 
tribunal  can  either  not  notice  at  all,  or  only  in  virtue  of 
an  equitable  jurisdiction  modifying  and  restraining  the 
rigour  of  the  law. 

Oriffinofma-         §37.  So  soon  as  societies  were  formed  and  the  rela- 
moipa   aw,        ^j^^^  ^p  sovereignty  and   subjection    established,   the 

imperfections  of  our  nature  indicated  the  necessity  for 
municipal  law.  To  administer  perfect  attributive  justice, 
in  all  questions  to  which  the  innumerable  combinations 
of  human  action  give  rise,  is  the  high  prerogative  of 
Omniscience  and  Impeccability.  For  to  this  end  are 
required  not  only  an  unclouded  view  of  the  facts  as  they 
have  occurred,  and  a  decision,  alike  unerring  and  un* 
corrupted,  on  the  claims  of  the  contending  parties ;  but 
a  complete  foresight  of  all  the  consequences,  both  direct 
and  collateral,  and  down  to  their  remotest  ramifications, 
which  will  follow  from  that  decision.  The  hopelessness 
of  ever  accomplishing  this  became  early  visible  to  the 
reflecting  portion  of  mankind ;  and  the  observation  of 
nature  (ff)  having  taught  them  that  great  ends  are  best 
attained  by  the  steady  operation  of  fixed  general  laws, 
they  conceived  the  notion  of  framing  general  rules  for 
the  government  of  society — rules  based  on  the  principle 
of  securing  the  largest  amount  of  truth  and  happiness  in 
the  largest  number  of  cases,  however  their  undeviating 
action  might  violate  attributive  justice  or  work  injury  in 
particular  instances  (A).    The  rules  established  by  autho- 

sagea  in  the  Mosaic  law  where  it  (g)  '*  Le  ley  imitate  nature." 

is  forbidden  to  ''countenance  a  TerDoddndge,J,,  in  Sheffeiid v. 

poor  man  in  his  cause/' £xod.xxiii.  RatcUffe,  2  Rol.  R.  502.     Sicut 

3,  or  in  judgment  to  respect  the  Natura  non  fadt  saltura,  ita  nee 

person  of  the  poor,  or  honour  the  Lex ;  Co.  Litt.  238  b. 

person  of  the  mighty,  Lev.  xix.  15,  {h)  One  of  the  best,  certainly 

are  also  cited  in  illustration  of  the  finest,  description  of  muni- 

this  principle.  cipal  law  to  be  found  in  any  Ian- 
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rity  for  this  parpose  m  each  country  constitute  its  muni- 
cipal law. 


guage,  is  that  of  Demosthenes: 
quoted  4n  Christian's  edition  of 
Blackstone's  Comm.  toI.  i.  p.  44, 
note.  The  following,  taken  from 
the  works  of  Isidore,  Bishop  of 
Seville,  Etymol.  lib.  ii.  c.  10,  is 
also  worthy  of  notice  : — **  £rit 
autem  lex,  honesta,  justa,  possi- 
bilis^  secuodi^m  naturam,  secun- 
dum consuetudinem  patriae,  loco 
temporique  conveniens,  necessa- 
ria,  utilis,  roaoifesta  quoque  ne 
aliquid  per  obscuritatem  in  cap- 
tionem  contineat,  nullo  privato 
commodo,  sed  pro  communi  ci- 
Tium  utilitate  conscripta."  Our 
common  law  authorities  are  strong 
to  the  same  effect. — <*  Le  ley  est 
reasonable  que  provide  pur  le  mul- 
titude, ooment  que  ascun  especial 
person  ont  perd'  per  ceo.  Vix 
ulla  lex  fieri  potest  quae  omnibus 
comowda  sit,  sed  si  majori  parti 
y^idat,  utilis  est."  —  Plowd. 
369.  ''Thefe  hardly  exists,"  says 
Lord  EUenborougfa,  in  A.  v.  The 
InkabHants  of  Harringworih^  4 
M.  &  Sel.  350,  "  a  general  rule, 
out  of  which  does  not  grow,  or 
may  be  stated  to  grow,  some  pos- 
sible inconvenience  from  a  strict 
observance  of  it.  Nevertheless, 
the  convenience  of  having  certain 
fixed  rules,  which  is  far  above 
any  other  consideration,  has  in- 
duced courts  of  justice  to  adopt 
them,  without  canvassing  every 
particular  inconvenience  which 
ingenuity  may  suggest  as  likely 
to  be  derived  from  their  appli- 
cation.''    In  P.  2  H.  IV.  18  B. 


pi.  6  (cited  in  the  note  to  Bur- 
geu  V.  Gray,  1  C.  B.  586),  the 
counsel  for  a  defendant  in  the 
C.  P.  argued  thus  :~<<  Tliis  de- 
fendant is  undone  and  impo- 
verished for  ever,  if  this  action 
be  maintained  against  him,  for 
then  twenty  other  such  suits  will 
be  brought  against  him  upon  the 
like  matter."  Whereupon  Thir- 
ning,  C.  J.,  interposed — **  What 
is  that  to  us  ?  It  is  better  that  he 
should  be  quite  undone  than  that 
the  law  should  be  changed  for 
him."  And,  lastly,  we  would  re- 
fer to  the  case  of  the  King's  Pro- 
hibitions, in  12  Co.  63;  M.  5 
Jac.  I.  The  archbishop  had  in- 
formed the  king  that  he  had  a 
personal  jurisdiction  in  ecclesias- 
tical matters,  which  Sir  Edward 
Coke,  answering  for  the  rest  of 
the  judges,  denied;  saying,  that 
the  king  in  his  own  person  can- 
not adjudge  any  case,  but  that  it 
ought  to  be  determined  and  ad- 
judged in  some  court  of  justice, 
according  to  the  law  and  custom 
of  England,  &c.  &c."  "  Then," 
continues  the  report,  p.  65,  '*  the 
king  said,  that  he  thought  the 
law  was  founded  upon  reason,  and 
that  he  and  others  had  reason,  as 
well  as  the  judges :  to  which  it 
was  answered  by  me,  that  true  it 
was,  that  God  had  endowed  his 
majesty  with  excellent  science, 
and  great  endowments  of  nature ; 
but  his  majesty  was  not  learned 
in  the  laws  of  his  realm  of  Eng- 
land, and  causes  which  conoem 
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The  same  prm-  ^  38.  The  reasons  for  applying  tMese  principles  of  legis- 
ble  Ui  jodicUil  lation  to  evidence  received  in  courts  of  justice,  although 
evidence.  j^gg  obvious,  are  equally  satisfactory  with  those  which 

1.  Necetsity  originated  the  principles  themselves.  In  the  first  place 
dSwrretion  of  ^^^^  ^®  would  observe,  that  the  relations  of  cause  and 
tribanais  in  effect  are  manifestly  innumerable ;  especially  when  those 
facuu™*""*^       cases  are  taken  into  the  account  where  the  effect  does 

not  follow  immediately  from  its  ultimate  cause,  and  is 
only  the  mediate  consequence  of  some  subaltemate  one. 
Now  "  Optima  est  lex,  quae  minimum  relinquit  arbitrio 
judicis(i) :"  but  the  power  of  a  tribunal,  however  nicely 
defined  by  rules  of  substantive  law,  would  soon  be  found 
absolute  in  reality  if  no  restraint  were  imposed  on  its 
discretion  in  declaring  facts  proved  or  disproved;  and 
we  accordingly  find  that  the  lav<rs  of  every  well-governed 
state  have  established  rules  regulating  the  quality,  and 
occasionally  the  quantity,  of  the  evidence  necessary  to 
form  the  basis  of  judicial  decision.  And  here  the  analogy 
to  the  other  branches  of  municipal  law  seems  complete. 
The  exclusion  of  evidence  by  virtue  of  a  general  rule 
may  in  particular  instances  exclude  the  truth,  and  so  work 
injustice ;  but  the  mischief  is  immeasurably  compensated 
by  the  stability  which  the  general  operation  of  the  rule 
confers  on  the  rights  of  men,  and  the  feeling  of  security 
generated  in  their  minds  by  jthe  conviction  that  they  can 
be  divested  of  them  only  by  the  authority  of  law,  and 
not  at  the  pleasure  of  a  tribunal.  The  two  principal 
checks  which  the  law  of  England  imposes  on  its  tribunals 
in  this  respect  are,  first,  the  prohibiting  judges  and  jury- 
men from  deciding  facts  on  their  own  personal  know- 
ledge, and  placing  them  as  it  were  in  a  state  of  legal 

the  life,  or  inheritance^  or  goods,  experience,  before  that  a  man 

or  fortunes  of  his  subjects,  are  not  can  attain  to  the  cognizance  of 

to  be  decided  by  natural  reason,  it ;  &c." 

but  by  the  artificial  reason  and  (i)  Bac.  de  Augm.  Scient  lib. 

judgment  of  law,  which  law  is  an  8,  c.  3,  tit  1,  Aphorism  46. 
art  which  requires  long  study  and 
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ignorance  as  to  almost  every  thing  except  what  is  esta- 
blished by  evidence  before  them  (A).  Its  maxim  is,  **  Non 
refert  quid  notum  sit  judici,  si  notum  non  sit  in  form& . 
jadicii  (/) :"  and  the  principles,  *'  De  non  apparentibus  et 
non  existentibns  eadem  est  ratio  (m)"  ''  Idem  est  non 
esse  et  non  apparere  (»)/'  **  Incerta  pro  millis  haben- 
tDr(o)/'  kc.,  so  false  in  philosophy,  become  perfectly  true 
in  oar -jurisprudence.  The  second  is,  the  exacting  as  a 
condition  precedent  even  to  the  reception  of  evidence, 
that  there  be  an  open  and  visible  connexion  between  the 
principal  and  evidentiary  facts, — *^  Nemo  tenetur  divi- 
nare  ipY' — **  Probationes  debent  esse  evidentes,  (id  est) 
perspicuflB  et  fiiciles  intelligi  (9)/'  This  indeed  is  only 
following  out  a  great  principle  which  runs  through  our 
whole  law — ''  In  jure  non  remota  causa,  sed  proxima 
spectator  (r)/'  One  or  two  instances  will  illastrate.  If 
things  are  to  be  traced  up  to  their  ultimate  sources, 
the  remote  though  chief  cause  of  the  appearance  of  a 
criminal  at  the  bar  might  be  found  in  his  parents,  his 
education,  the  example  of  others,  the  law,  or  even  the 
very  judge  by  whom  he  is  tried ;  still  the  tribunal  cannot 
enter  upon  such  matters,  and  can  only  look  at  the  proxi- 
maie  cause — his  own  act  So,  the  nonpayment  of  a  debt 
has  for  its  proximate  cause  the  debtor's  neglect,  but  the 
nitimate  cause  may  be  the  default  of  others  whose  duty, 


(k)  7  H.  IV.  41,  pi.  5 ;  Plowd. 
S3;  1  Lcoo.  161.  See  the  au- 
tborities  in  the  following  notes; 
and  imfra^  Part  1,  ch.  1. 

(/)  3  Bidst  115.  '<Notts  ne 
poMmou  paa  aler  a  jugement  snr 
notorie  dioee,  eina  idonqiie  ce 
que  le  prooea  est  devant  noua 
mesmea."  Per  Herle,  C.  J.  H. 
7  Edw.  III.  4,  A.  pL  7. 

(at)  4  Co.  47  a;  12  Id.  53, 
134;  8Bii]at.llO;  Hob.  295;  1 


T.  R.  404 ;  7  M.  &  W.  437. 

(n)  Jenk.  Cent  5,Ca8. 36.  See 
also  2  Inst.  479. 

(o)  Darifl,  33;  Grounds  and 
Rudiments  of  Law  and  Equity, 
143,  A.  D.  1751 ;  Broom's  Max. 
zxv.  2nd  edit 

(p)  4Co.  28a,  and  66b;  Litt 
R.  98. 

(9)  Co.  Litt  283  a. 

(r)  Bac.  Max.  of  tbe  Law, 
Reg.  1.    See  infra,  Part  I,  cb.  1. 
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either  legally  or  morally,  it  was  to  have  supplied  him 
with  money. 


DiflFerenoe  b»- 
tweeo  public 
and  domeatie 
juritdiction. 


§  39.  And  here  must  be  noticed  a  false  principle  which 
is  to  be  found  in  some  systems  of  jurisprudence,  and 
runs  through  Benthara's  work  on  judicial  evidence — viz. 
the  assumption  that  there  is  a  perfect,  or  even  close, 
analogy  between  justice  administered  by  a  parent  in  his 
family  and  justice  administered  by  municipal  tribunals 
between   man  and   man.     "  Before  states   existed  (s)," 
says  the  eminent  writer  just  quoted,  "  at  least  in  any  of 
the  forms  now  in  existence  in  civilized  nations,  families 
existed.     Justice  is  not  less  necessary  to  the  existence  of 
families  than  of  states.     The  mode  in  which,  in  those 
domestic  tribunals,  created  by  nature  at  the  instance  of 
necessity,  justice  was  administered,  and,  for  that  purpose, 
facts  were  inquired  into,  may  for  distinction's  sake  be 
termed  the  natural  or  domestic  mode  of  judicature.     It 
is  among  tlie  characteristics  of  the  natural  or  domestic 
mode  of  judicature,  to  be  exercised  (if  not  absolutely,  at 
least  comparatively  speaking)  without  forms:  without 
rules.     A  man  judges,  as  Monsieur  Jourdan  talked  prose, 
unconscious  of  any  science  displayed,  of  any  art  exer- 
cised.    One  of  your  two  sons  leaves  his  task  undone, 
and  tears  his  brother's  clothes :  both  brothers  claim  the 
same  plaything :  two  of  your  servants  dispute  to  whose 
place  it  belongs  to  do  a  given  piece  of  work.     You 
animadvert  upon  these  delinquencies,  you  settle  these 
disputes :  it  scarce  occurs  to  you  that  the  study  in  which 
you  have  been  sitting  to  hear  this,  is  a  tribunal,  a  court ; 
your  elbow  chair  a  bench ;  yourself  a  judge.     Yet  you 
could  no  more  perform  these  several  operations  without 
performing  the  task  of  judicature,  without  exercising  the 
functions  of  a  judge,  without  hearing  evidence,  without 
making  inquiry,  than  if  the  subject  of  inquiry  had  been 
the  Hastings  cause,  the  Douglas  cause,  or  the  Literary 

($)  4  Bentb.  Jud.  £v.  7,  8. 
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Property  cause."  From  all  this  he  draws  the  conclu- 
sion that  courts  of  summary  jurisdiction  are  courts  of 
natural  procedure  (jt\  and  very  superior  both  in  theory 
and  practice  to  the  ordinary  and  regular  tribunals. 
Under  the  first  he  reckons  courts  of  requests,  courts 
of  conscience,  courts  martial,  and  summary  proceed- 
ings before  justices  of  the  peace,  &c. ;  and  not  only 
lavishly  praises  them  in  many  passages  of  his  work  on 
Judicial  Evidence  (u) ;  but  in  a  pamphlet  published  in 
1790,  when  speaking  of  this  country,  assures  the  French 
nation,  that  ^^  Imagination  cannot  conceive,  nor  heart 
desire,  greater  integrity  than  has  been  uniformly  dis- 
played for  ages  by  courts  composed  of  single  judges, 
without  juries,  under  the  auspices  of  publicity,  though  in 
a  state  of  dependance  on  the  crown  {x)" 

%  40.  Now  we  have  no  wish  to  discuss  the  merits  of 
these  tribunals,  further  than  to  observe  that  courts  of 
requests  and  courts  of  conscience  have  been  superseded 
by  a  jurisdiction  of  a  very  superior  kind,  introduced  by 
9  &  10  Vict.  c.  95 ;  and  that  we  really  are  not  aware  that 
courts  martial  are  conducted  without  forms.  But  the 
fallacy  of  the  reasoning  on  which  the  praise  of  summary 
tribunals  is  founded  arises  from  losing  sight  of  the  great 
principle,  that  the  essence  of  all  rules  of  municipal  law, 
adjective  as  well  as  substantive,  consists  in  their  gene- 
raUty.  The  observation  is  as  old  as  the  days  of  Aristotle, 
that  a  commonwealth  is  not  to  be  confounded  with  a 
&mfly,  as  though  a  large  family  were  nothing  diiferent 
from  a  small  commonwealth  (y) ;  and  a  very  little  reflec- 
tion will  show  the  difference  between  them.    The  parent 

(t)  4  Benth.  Jnd.  Ev.  8—12.  the  Organization  of  the  Judicial 

(v)  See  inter  aL,  vol.  ii.  pp.  Establishment  in  France,  March, 

28,  29;    vol.  iv.  pp.  327,  352,  1790,  ch.  2,  tit.  2,  p.  7. 

S65,  356,   357,  405,  430,  431,  (y)  Aristotle's  Politics,  bk.  1, 

432,  437,  439.  443,  628.  ch.  1. 
(x)  Draft  of  a  New  Plan  for 
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in  his  family  administers  a  kind,  of  attributive  justice. 
Both  by  natural  and  municipal  law  he  is  invested  with, 
comparatively  speakings  an  absolute  power  over  his  chil- 
dren :  this  is  indispensably  necessary  to  guide  the  con- 
duct and  form  the  characters  of  those  in  whom  reason 
and  experience  are  almost  a  blank ;  and  the  feeling  of 
parental  affection  is  so  strong  that  this  power  may  in 
general  be  safely  entrusted  to  him.  But  the  case  is  quite 
different  with  a  sovereign,  or  judge,  governing  for  the 
common  welfare  a  set  of  beings  of  matured  intellect  like 
himself.  A  pure  unlimited  monarchy  is  unquestionably 
the  natural  and  primitive  form  of  government,  but  does  it 
thence  follow  that  it  is  the  best  at  the  present  day,  and 
that  all  others  ought  to  be  extirpated?  On  the  other 
hand,  how  absurd  would  it  be  to  argue  that  because  a 
constitutional  monarchy  is  an  excellent  form  of  govern- 
ment for  a  people,  each  private  individual  should  establish 
one  in  his  family !  The  very  statement  of  these  propo- 
sitions is  their  refutation ;  and  yet  it  is  the  same  sort  of 
reasoning  which  would  infer  that  pre-established  forms 
are  useless  in  public  judicial  investigations  because  they 
would  be  useless,  or  worse,  in  foro  domestico. 

2.  Necessity  for      §  41.  Again;  the  duty  of  a  judicial  tribunal  in  dealing 
tnbanalfc  ^°'*  °  with  facts  is  not  limited   to  the  abstract  question  of 

their  existence ;  for  whether  materials  for  definite  judg- 
ment or  belief  respecting  it  are  forthcoming  or  not  a 
decision  must  be  given,  to  be  followed  by  speedy,  if  not 
Philosophical     immediate,  action.     Questions  of  philosophy,  whether 
inquiries."^      natural  or  moral,  as  well  as  questions  of  history,  rest  for 

the  most  part  in  speculation  and  may  be  undertaken, 
dropped,  and  renewed  at  pleasure  or  convenience.  Whe- 
ther, for  instance,  the  law  of  gravitation  extends  beyond 
the  solar  system ;  whether  there  is  any  law  of  relation 
between  the  magnitudes  of  the  planets  and  their  dis- 
tances from  the  sun;  whether  the  motion  of  each  of 
what  are  inaccurately  termed  fixed  stars  is  independent 
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or  only  forms  part  of  some  gigantic  system,  are  at  pre- 
sent matters  for  investigation  lying  open  to  men  in 
general :  and  the  astronomer  who  considers  that  the 
materials  before  him  are  insufficient  to  wantint  his  form- 
ing a  positive  opinion  on  any  of  these  subjects  may 
suspend  his  judgment,  in  the  hope  that  the  observa- 
ti<m  of  additional  phenomena,  or  an  improved  analysis, 
or  both  combined,  will  disclose  the  truth  to  more  for- 
tunate generations.  So,  whether  Xerxes  invaded  Oreece 
with  an  army  of  millions;  whether  Caesar  was  impli- 
cated in  the  Gafalinarian  conspiracy;  whether  King 
Richard  III.  murdered  his  nephews;  and  a  host  of 
such  like,  are  questions  the  solution  of  which  may  be 
deferred,  or  even  pronounced  impossible,  without  in  the 
least  affecting  the  rights  of  individuals  or  the  peace  and 
good  order  of  society.     In  the  general  course  of  every-  Ordinary  bun- 


day  life,  also,  we  are  rarely  compelled  to  act  on  mere  ""*  ®  *' 
conjectures,  and  commonly  remain  passive  as  long  as 
possible  in  the  hope  of  procuring  satisfactory  evidence 
to  confirm  or  dissipate  them.  But  judicial  inquiries 
differ  widely  from  all  these.  "Interest  reipublicae  ut  interettreipub- 
sit  finis  litittm(2r):"  "  Ne  lites  immortales  essent  dum  liaum. 
litigantes  mortales  sunt  (a).'*  The  plaintiff  and  de- 
fendant stand  before  the  tribunal,  and  both  individual 
and  social  interests  require  from  it  a  decision,  and  that 
too  a  speedy  decision,  one  way  or  the  other.  It  will 
not  do  for  the  judge  to  say,  "  This  matter  seems 
doubtAil,  I  suspend  my  judgment,''  and  dismiss  it;  to 
be  renewed  indefinitely  from  time  to  time;  keeping 
alive  all  the  annoyance  and  irritation  of  a  law  suit; 
holding  out  to  each  of  the  parties  a  manifest  temptation 
to  fitbricate  evidence  in  order  to  turn  the  scale  in  his 
&vour;  and  injuring  the  community  by  distracting  the 
attention  of  at  least  two  of  its  members  from  the  exer- 
cise of  more  useful  avocations. 

{m)  4  Bkckat  Com.  338 ;   6  (a)  Voet  ad  Pand.  lib.  5,  tit 

Cob»a,aiKl45s;  II  LLe9B.         1,  n.  53. 


38 


INTRODUCTION. 


Rates  for  the 
disposal  of 
matters  of  facti 
necessary  to 
tribuDals. 


Trials  by  ordeal 
and  camp  fight« 


Canonical  pur- 
gation and 
wager  of  law. 


§  42.  The  duty  of  the  legislator^  therefore,  is  not  dis- 
charged by  fmming  substantive  laws  and  establishing 
forms  of  judicial  procedure;  in  order  to  do  complete 
justice  he  must  go  further,  and  supply  rules  for  the 
guidance  of  tribunals  in  the  disposal  of  all  matters  of 
fact  which  come  before  them,  whatever  the  nature  of  the 
inquiry,  or  however  difficult  or  even  impossible  it  may 
be  to  get  at  the  real  truth.  In  such  straights,  barbarism 
and  ignorance  invoke  the  aid  of  superstition— some- 
times, as  in  the  trials  by  ordeal  which  have  prevailed 
both  in  the  ancient  and  modem  world,  and  in  the  judi- 
cial combats  of  the  middle  ages,  audaciously  and  im- 
piously calling  on  Heaven  to  vindicate  the  injured  party 
by  a  miracle ;  and  at  others,  as  in  the  old  system  of  ca- 
nonical purgation  and  the  wager  of  law  of  our  ancestors, 
unwarrantably  assuming  that  the  truth  will  be  extracted 
by  the  oath  of  the  party  who  is  most  strongly  interested 
in  its  concealment  (i).     On  the  other  hand,  the  laws  of 


(6)  A  very  good  account  of 
these  is  given  by  Bonnier,  in  his 
Traite  des  Preuves,  §§669—672. 
See  also  4  Blackst.  Comm.  cb. 
27;  and  Gibbon *8  Decline  and 
Fall  of  the  Roman  Empire,  cb. 
38.  Independent  of  the  absurdity 
and  impiety  of  these  presumptu- 
ous appeals  to  miraculous  inter- 
position, there  can  be  little  doubt 
that  the  danger  of  them  was  often 
evaded  by  management,  so  as  to 
be  more  apparent  than  real.  The 
following  curious  instance  of  this, 
taken  from  an  ancient  ecclesias- 
tical authority,  is  given  in  the 
Law  Magazine,  N.  S.  vol.  i.  p.  8. 
A  tier  a  long  dispute  between  a 
Catholic  deacon  and  an  Arian, 
on  the  merits  of  their  respective 
creeds,  the  Catholic  says,  **  Quid 
longis    sermocinationum    inten- 


tionibus  fatigamur?  Factis  rei 
Veritas  adprobetur.  Succendatur 
igni  seneus  et  in  ferventi  aquft. 
annuluscujusdamprojiciatur;  qui 
vero  eum  ex  ferventi  undft  sustu- 
lerit,  ille  jastitiam  consequi  com- 
probatur,  quo  facto  pars  diversa 
ad  cognitionem  hujus  justitis 
convertatur."  The  Arian  agrees. 
**  Circa  horam  tertiam  in  foro 
conveniunt,  concurrit  populus  ad 
spectaculum,  accendilur  ignis, 
a?neu8  superponitur,  fervet  valde, 
annulus  in  undft  ferventi  projici- 
tur."  The  Catholic  invites  the 
Arian  to  plunge  his  arm  first  into 
the  seething  water;  the  latter  de- 
clines the  first  trial,  ui^ing  the 
Catholic,  as  the  challenger,  to 
begin.  The  Catholic  bares  his 
arm,  but  the  Arian  beholding  it 
smeared  with  oil  exclaims  that  a 


JUDICIAL  EVIDENCE. 


39 


countries  where  the  true  principles  of  jurisprudence  are 
understood  meet  the  difficulty  by  establishing  rules  to  Rales  regn- 
regulate  the  burden  of  proof;  or,  to  speak  with  strict  den°ofVrooS'^' 
accuracy,  by  attaching  an  artificial  weight  to  the  natural 
principles  by  which  the  burden  of  proof  is  governed. 
This  has  been  well  explained  by  a  foreign  jurist,  in  lan- 
guage of  which  the  following  is  a  translation (c).  "The 
determining  to  what  extent  a  certain  known  element 
renders  probable  the  existence  of  such  or  such  an  un- 
known cause,  depending,  as  it  necessarily  does,  on  the 
light  of  reason,  must  in  general  be  left  solely  to  the  dis- 
crimination of  the  judge.  But  in  the  most  important 
cases  the  law,  desirous  of  insuring  the  stability  of  cer- 
tain positions,  and  of  cutting  short  certain  controversies, 
has  established  presumptions,  to  which  the  judge  is  Legal  presump* 
obliged  to  conform."     And  in  another  place  (rf),  "  It  is  ^^^^ 


frand  »  intended,  on  which  Ja- 
cinthot,  another  Catholic  deacon, 
happening  accidentally  (of  course) 
to  pass  that  way,  inquires  into  the 
cause  of  strife.  The  issue  is  thus 
related :  "  Nee  moratus,  cxtracto 
a  Testimentis  brachio  in  sneum 
dezteram  mergit.  Annulusenim, 
qui  ejectus  fuerat,  etat  valde  Itvis 
mCparvidut,  nee  minus  ferebatur 
ab  ondft  quam  vento  possit  ferri 
Tel  palea.  Qnem  diu  multumque 
quaesitum,  infra  uniui  hora  spa- 
lurm  rtptrit.  Accendebatur  in- 
terea  vebementer  focus  ille  sub 
dosio,  quo  validius  fervens  non 
facile  adsequi  possic  aiinulus  a 
manu  quserentisi,  extractumque 
tandem  nihil  sennit  diaconus  in 
came  su&,  sed  potius  protestatur 
in  imo  quidem  frigidum  esse 
aneom,  in  summitate  vero  calo- 
rem  teporia  roodici  continentem. 
Quod  cemeiM  baerettcus,  ralde 


confusus,  injecit  audax  manum 
in  seneo,  dicens :  prsestabit  mihi 
haec  fides  mea.  Inject&  manu, 
protinus  usque  ad  ipsa  ossium 
intemodia  omnis  caro  liquefacta 
dcfluxit;  et  sic  altercatio  finem 
fecit." 

(c)  Bonnier,Trait^de8preuve8, 
$  638.  We  subjoin  the  original. 
"  La  question  de  savoir  jusqu'ji 
quel  point  tel  ^I^ment  connu 
rend  Traisemblable  Texistence  de 
telle  ou  telle  cause  inconnue, 
subordonn^e  par  sa  nature  aux 
lumi^res  de  ]a  raison,  depend  en 
g^ii^ral  uniquement  de  I'appv^- 
ciation  du  ju^e.  Mais,  dans  lea 
cas  les  plus  importants,  la  loi, 
voulant  assurer  la  stability  de  cer- 
tain es  positions,  et  cotiper  court 
^  certaines  controverses,  a  ^tabli 
des  pr^somptions  auxquelles  le 
juge  est  oblig^  de  se  conformer.'* 

{d)  Bonuier,  Traits  des  PreuTei» 
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not  always  posfiible  for  man  to  arrive  at  a  perfect  know- 
ledge of  the  truth  in  each  particular  case,  and  yet  social 
necessities  do  not  always  allow  him  to  suspend  his  judg- 
ment and  refrain.  The  stability  of  the  status  of  person 
and  property,  in  a  word,  the  want  of  peace  and  security 
for  a  multitude  of  valuable  interestSi  compel  the  legis- 
lator to  hold  as  true  a  great  number  of  points  which  are 
not  demonstrated,  but  whose  existence  is  established  by 
an  induction  more  or  less  cogent.  Political  order,  like 
social  order,  rests  only  on  legal  presumptions.  The 
capacity  of  exercising  certain  rights,  or  fulfilling  certain 
functions,  can  be  recognized  only  through  the  medium 
of  certain  conditions  determined  i  prioriy  a  special  ve^ 
rificatian  for  each  individual  being  evidently  impractir- 
cable.  The  more  social  relations  become  complicated, 
the  more  it  becomes  necessary  to  multiply  these  pre- 
sumptions. •  ♦  *  The  motives  which  have  induced 
the  legislator  to  establish  such  or  such  a  presumption 
more  frequently  belong  to  law  than  to  fact.     What  he 


§§  659,  660.  *<  II  n'est  pas  tou- 
joura  possible  ii  rbomme  d'amTer 
fl  la  connaissance  parfaite  de  la 
v^rit^  dans  chaque  cas  particulier, 
et  cependant  les  ndcessiUs  so- 
ciales  ne  lui  permetteot  pas  tou- 
joars  de  suspendre  son  jugement 
et  de  s*ab8tenir.  La  stability  de 
r^tat  des  personnes,  celles  des 
propri^t^s,  enfin  le  besoin  de 
calme  et  de  s^curit^  pour  une 
foule  d'int^r^ts  pr^cieax,  obligent 
le  l^gislateur  h.  tenir  pour  vrais 
un  grand  nombre  de  points,  qui 
ne  sent  pas  d^montr^s,  mats  dont 
Texistence  est  ^tablie  par  une  in- 
duction plus  ou  moins  puissante. 
L*ordre  politique^  comme  I'ordre 
social,  ne  repose  que  sur  des  pr^ 
somptions  l^ales.  L'aptitude  il 
exercer  certains  droits,  k  remplir 


certaines  fonctions,  ne  se  recon- 
nait  qu*au  moyen  de  certaines 
conditions  d^termin^es  i  priori^ 
une  verification  sp^ciale  pour 
cbaque  individu  ^tant  ^videm- 
ment  impraticaUe.  Plus  les  re- 
latbns  sociales  se  compliqaent^ 
plus  il  devient  n^essaire  de  mul- 
tiplier ces  pr^mptioBS.  •  *  * 
Les  motifs  qui  ont  d^temun^  le 
l^gislateur  il  ^tablir  telle  ou  telle 
pr^somption,  tiennent  le  plus 
souvent  au  droit  bien  plus  qu*au 
fait.  Ce  qu*il  examine  surtout, 
ce  n'est  pas  si  le  fait  connu  rdunit 
tons  les  caractbres  suffisants  pour 
rendre  probable  le  fait  inconnu, 
mais  seulement  si  Tint^r^t  social 
exige  que  Ton  conclue  de  la  con- 
statation  de  Tun  4  Texutence  de 
Tautre." 
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iBy  not  if  the  known  fact  combines  all 
the  characteristics  requisite  to  render  the  unknown  fact 
probable,  but  only  if  social  interest  requires  that  from 
the  proof  of  one  the  existence  of  the  odier  ought  to  be 
inferred/'  And  an  eminent  living  judge  of  our  own 
observed  in  one  case  (e),  ^  The  laws  of  eyidence,  as  to 
what  is  receivable  or  not,  are  founded  on  a  compound 
consideration  of  what  abstractedly  considered  is  calcu- 
lated to  throw  light  on  the  subject  in  dispute,  and  of 
what  is  practicable.  Perhaps  if  we  lived  to  the  age  of 
a  thousand  years  instead  of  sixty  or  seventy,  it  might 
throw  light  on  any  subject  that  came  into  dispute  if  all 
matters  which  could  by  possibility  affect  it  were  severally 
gone  into,  and  inquiries  carried  on  from  month  to 
month  as  to  the  truth  of  everything  connected  with  it. 

I  do  not  say  how  that  would  be,  but  such  a  course  is 
found  to  be  impossible  at  present.'' 

§  43.  These  legal  presumptions  (/)  are  of  two  kinds.  TwokiDdtof 
In  most  of  them  the  law  assumes.the  existence  of  some-  j^|,^'"^"^ 
thing  until  it  is  disproved  by  evidence — called  by  the  civi- 
lians pr«naip<umefj«m,  or  priBsumptianesjiiria  tantitm; 
and  likewise,  by  English  lawyers,  inconclusive  or  rebut-  lUbuuable. 
table  presumptions.    In  others,  although  these  are  much 
fewer  in  number,  the  presumption  is  absolute  and  con-  Conclunve. 
elusive,  so  that  no  connter-evidenoe  will  be  received  to 
displace  it    These  are  called  pr€B8umptione8  juris  et  de 
jure    a  species  of  presumption  correctly  defined,  ^*  Dis- 
positio  legis  aliquid  prssumentis,  et  super  prsesumpto, 
tanquam  sibi  comperto,  statuentis  (^)."    To  this  class 
belong  the  promise  to  pay  which  the  law  implies  from 

(«)  Rolfe,  &,  in  l^Atianiiy-'  27,  and  mfra,  Part  3,  b.  2,  eb.  1. 

Oemenl  v.  HiUAeock,  T.,  10  Viet.  (g)  Aleiatos  de  Pmomption- 

II  Juiiat,  482.  ibua,  pan  2,  n.  3;  Menochiui  de 
(f)  There  aie  preimnptiona  PrBeiiunptioBibii%lib.l,Quaeat3, 

9/fJkei  aa  well  aa  preramptiettB  of      n.  17;  Poth.  ObL  i  807,  £4  by 
lam,    Seenyro,  aect.  1,  ^^7and      Evana. 
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CoDtiDued  and 
peaceable  poa- 
aeaiion. 


PretcriptioD. 


tlie  purchase  of  goods ;  the  iatent  to  kill  or  do  grievous 
bodily  harm  implied  From  the  administration  of  poison, 
using  deadly  weapons,  &c.  Some  may  be  considered 
as  belonging  to  universal  jurisprudence;  the  principal 
of  which  are  the  presumption  of  right  derived  froip  the 
continued  and  peaceable  possession  of  property,  and  the 
presumption  upholding  the  decisions  of  courts  of  com- 
petent jurisdiction.  We  have  already  alluded  to  the 
maxim  "  Interest  reipublicse  ut  sit  finis  litium ;"  to  which 
must  be  added,  ^'  Vigilantibus  et  non  dormientibus  jura 
subveniunt  (A),"  and  "  Ex  diutumitate  temporis  omnia 
prsesumuntur  solenniter  esse  acta  (i)*"  Possession  is  at 
all  times  prima  facie  evidence  of  property ;  but  if  un- 
disturbed possession  for  a  very  long  time  had  not  a 
conclusive  effect,  the  most  valuable  rights  would  not 
only  be  made  the  continual  subject  of  dispute,  but  be 
liable  to  be  divested  or  overthrown  when  the  original 
evidences  of  the  title  to  them  become  lost  or  decayed 
by  time  (A) :  accordingly,  among  the  various  ways  in 
which  property  may  be  acquired,  we  find  both  writers 
on  natural  law  and  the  positive  codes  of  most  nations 
recognizing  that  of  "  prescription,"  or  uninterrupted  user 
or  possession  for  a  period  longer  or  shorter  (/). 


(A)  2  Co.  26  b;    4  Id,  10  b, 
82b;  Hob.  347;  2  B.  fir  P.  412. 

(i)  Co.  Litt.  6  b;  Jenk.  Cent. 
1,  Cas.  91. 

(/c)  "If  time,"8ay8  Lord  Plun- 
kett,  "destroys  the  evidence  of 
title,  the  laws  have  wisely  and 
humanely  made  length  of  posses- 
sion a  substitute  for  that  which 
has  been  destroyed.  He  comes 
with  his  scythe  in  one  hand  to 
mow  down  the  muniments  of  our 
rights ;  but  in  his  other  hand  the 
lawgiver  has  placed  an  hourglass, 
by  which  be  metes  out  incessantly 


those  portions  of  duration  which 
render  needless  the  evidence  that 
he  has  swept  away.'*  —  Lord 
Brougham*t  Historical  Sketches 
—  Life  ofC.  J.  Bushe, 

(/)  Pufendorf,  De  Jur.  Nat. 
&c.  lib.  4,  c.  12;  Dig.  lib.  41, 
tit.  3,  1.3;  Cod.  lib.  7,  tit.  33 ; 
2  Blackst.  Comm.  ch.  17;  Co. 
Litt.  113, 114;  lGreenl.Ev.§17, 
4th  Ed.;  Grand  Coustumier  de 
Normandie,  fol.  1.52;  Poth.  Obi. 
part.  3,  ch.  8 ;  Cod.  Civil,  liv.  3, 
tit.  20. 
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§  44.  So,  it  woald  be  productive  of  the  greatest  incon-  Aothoritj  of 
Tenience  and  mischief  if  after  a  cause,  civil  or  criiuina],  ''*^"  '***** 
has  been  solemnly  determined  by  a  court  of  competent 
and  final  jurisdiction,  the  parties  could  renew  the  con- 
troversy at  pleasure,  on  the  ground  either  of  alleged 
error  in  the  decision,  or  the,  real  or  pretended,  discovery 
of  fresh  arguments  or  better  evidence.  The  slightest 
reflexion  will  show  that  if  some  point  were  not  esta- 
blished at  which  judicial  proceedings  must  stop,  no  one 
could  ever  feel  secure  in  the  enjoyment  of  his  life,  liberty 
or  property;  while  unjust,  obstinate  and  quarrelsome 
persons,  especially  such  as  are  possessed  of  wealth  or 
power,  would  have  society  at  their  mercy,  and  soon 
convert  it  into  one  vast  scene  of  litigation,  disturbance 
and  ill  will.  The  great  principle  of  the  finality  of  judicial 
decision  is  universally  recognized,  and  has  been  ex- 
pressed in  the  various  forms — ''  Res  judicata  pro  veritate 
accipitur  (m) ; ''  '^  Judicium  pro  veritate  accipitur  (n) ; " 
''Interest  reipublicee  res  judicatas  non  rescindi  (o) ;" 
''  Praesumitur  pro  justitia  sententisB  (j?) ;"  ''  Infinitum 
iiv  jure  reprobatur  (q) ;'  **  Nemo  debet  pro  un&  cau8& 
bis  vexari  (r),"  Sec, 

§  45.  We  will  just  add  one  other  instance,  which  places  igoorance  of 
this  matter  in  the  strongest  light  If  the  abstract  ques-  I*''  ^9  "*^"* 
tion  were  proposed,  ''  What  is  the  most  unjust  thing 
that  could  be  done?"  the  answer  probably  would  be, 
"  The  punishing  a  man  for  disobeying  a  law  with  the 
existence  of  which  he  was  not  acquainted."  And  yet 
that  occurs  everywhere  every  day ;  there  being  no  rule 

(m)  Dig.  lib.  50,  tit.  17, 1.  207;  1237,  n.  2.    See  3  Bulst.  42, 43. 

Mascard.  de  Prob.  Concl.  1237,  (q)  2  Inst.  340;  6  Co.  45  a; 

D.  13;  Poth.  Obi.  part.  4,  cb.  3,  8  Id,  168  b;    Hob.  159;  Jenk. 

art.  3,  §  37;  Co.  LUt  103  a.  Cent.  4,  Cas.  46;    Id.  Cent  8, 

(r)  Co.  Litt  39a,  168  a,  236b;  Cas.  29. 

2  loit.  380.  (r)  Jenk.  Cent.  1,  Cas.  38 ;  5 

(a)  2  Inst  360.  Ca  61  b. 

(p)  Maacard.  de  Prob.  Cond. 
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of  jurisprudence  more  uniyersal  than  this,  that  every  in- 
haUtant  of  a  country  must  be  conclusiTcly  presumed  to 
know  its  laws,  sufficiently  to  be  able  to  regulate  his 
conduct  by  them  (5), — **  Ignorantia  juris,  quod  quisque 
tenetur  scire,  non  excusat''  Hard  as  this  may  seem,  it 
is  indispensably  necessary  in  order  to  prevent  infinitely 
greater  evils ;  for  the  allowing  violations  of  the  criminal 
or  contraventions  of  the  civil  code  to  pass  without  pu* 
nishment  or  inconvenience,  under  the  plea  of  ignorance 
of  their  provisions,  would  render  the  whole  body  of 
jurisprudence  practically  worthless.  If  those  only  should 
be  amenable  to  the  laws  who  could  be  proved  acquainted 
with  them,  not  only  would  that  ignorance  be  continually 
pleaded,  in  criminal  cases  especially,  but  persons  would 
naturally  avoid  acquiring  a  knowledge  which  carried 
such  dangerous  consequences  along  with  it. 

Abute  of  arti-         §  46.  But  if  artificial  presumptions  have  their  use,  they 
ti^M.  ^^'^''^^P*    have  likewise  their,  abuse.    In  unenUghtened  times,  or  in 

the  hands  of  a  corrupt  tribunal,  they  are  most  dangerous 
instruments ;  and  even  in  the  best  times,  and  by  the  best 
tribunals,  require  to  be  handled  with  discretion.  Some 
very  absurd  and  mischievous  presumptions  of  this  kind 
are  to  be  found  in  the  works  of  the  civilians  (^),  as  well 
as  in  the  laws  of  modern  France  («) ;  and'  in  this  country 
juries  have  been  firequently  advised,  if  not  directed,  by 
judges  to  presume  the  grossest  absurdities  under  colour 

(0  4  Blackst  Comm.  27;  Dig.  28,  tit.  18,  note  (Q.     «  Idem 

lib.  22,  tit  6,  1.  9 ;  Heinec.  ad  dico,"  aays  Bartolut,  **  si  aliquig 

Pand.  Pan  4,  $  146;  Sext  De-  deprebenditur  in  domo  alicujus, 

cretal.  lib.  5,  tit  12,   De   Reg.  ubi  pulcbramuliereat:  cert^  fadt 

Jut,  R.  13;  Doctor  and  Student,  hunc  adulterium  manifestum  :" 

Dial.  1,  c.  26 ;  Dial.  2,  cc  16, 46;  Bartolus,  Ck>mment.  in  2dam  part 

1  Co.  177b;    2  Co.  3b;   6  Co.  Dig.   Nov.   121  a.   Edit   Lugd. 

54a,  &€.  &c.  1547;  111  b,  Edit  Lugd.  1581. 

(t)   See    StruyiuB,   Syntagma  (u)  See    Bonnier,  Traits  det 

Juris  Civilifl,  by  M  tiller,  Exercit  Preuves,  §  675,  &c. 
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of  advancing  justice  (x).  A  well  known  instance  of  an 
extremely  violent  and  harsh  presumption  is  to  be  found 
in  the  statute  21  Jac.  I.  c.  27 ;  by  which  it  was  enacted, 
that  every  woman  delivered  of  bastard  issue,  who  should 
endeavour  privately,  either  by  drowning  or  secret  burying, 
or  in  any  other  way,  to  conceal  the  death  thereof  so  that 
it  might  not  come  to  light,  whether  it  were  bom  alive  or 
not,  should  be  deemed  to  have  murdered  it,  unless  she 
proved  it  to  have  been  bom  dead.  This  crael  enact- 
ment, which  seems  to  have  been  copied  from  an  edict  of 
Hen.  II.  of  France  in  1556  (y),  the  principle  of  which  is 
also  to  be  found  in  the  laws  of  some  other  countries  (z), 
has  been  repealed  by  the  43  Geo.  III.  c.  58,  s.  3.  The 
conclusive  e£bct  formerly  ascribed  to  the  confessions  of 
accused  persons  (a),  and  to  attempts  by  flight  to  escape 
judicial  inquiry  (6),  are  likewise  among  the  most  general 
instances. 


§  47.  There  are  some  exclusionary  mles  connected  Evidence  ex- 
with  this  branch  of  the  subject,  the  absolute  necessity  gJljitiVo'f  ?cx- 
for  which  it  would  require  extreme  hardihood  to  deny.  aUon.  expense 
We  mean  where  evidence  is  excluded  on  the  ground  that  *°    *  "^* 
its  production  would  cause  needless  vexation,  expense, 
or  delay  (c).     In  illustration  of  the  two  former,  the  fol* 
lowing  case  has  been  put  (d).    '^  By  laying  a  barrow 
fiill  of  mbbish  on  a  spot  on  which  it  ought  not  to  have 
been  laid  (the  side  of  a  turnpike  road),  Titius  has  incurred 
a  penalty  of  5^.    No  man  was  witness  to  the  transaction 


(jr)  Se«  infroj  Part  3,  book  2, 
ch.  1. 

(y)  Domat,  Lois  Cmles,  Part 
1,  Ut.  3,  tit.  6;  Pt6imbu]e,  note 
(a) ;  and  li.  sect  4,  §  2,  note  (b), 

(s)  4  Blackst.  Comm.  198. 

(a)  See  Part  3,  book  2,  ch.  6. 

(6)  See  Part  3,  book  2,  ch.  1, 
3. 

{c)  Bentfaam,  whose  work  on 


Judicial  Evidence  is  a  professed 
attack  on  artificial  systems  of  proof 
in  general,  admits  that  the  most 
legitimate  evidence  may  be  re- 
jected on  these  grounds,  even  at 
the  risk  of  doing  injustice.  See 
voL  i.  p.  31 ;  voL  iv.  p.  115;  and 
book  9,  pt  2,  cc.  1, 2, 3, 4. 
(<0  4Benth.Jud.£v.479,480. 
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but  Seropronius ;  and^  in  the  Btation  of  writer^  Sempro- 
nius  is  gone  to  make  his  fortune  in  the  East  Indies. 
Should  Sempronius  be  forced^  if  he  could  be  forced,  to 
come  back  from  the  East  Indies  for  the  chance  of  sub- 
jecting Titius  to  this  penalty?  Who  would  think  of 
subjecting  Sempronius  to  the  vexation?  Who  would 
think  of  subjecting  Sempronius,  or  anybody  else,  to  the 
expense?"  Again,  while  the  liberty  of  adducing  evi- 
dence to  support  his  cause  ought  to  be  most  freely  con- 
ceded to  every  litigant—"  Facultas  probationum  non  est 
angustanda  («)," — that  liberty  might  be  so  grossly  abused 
as  to  stop  the  administration  of  justice,  and  a  power  in 
all  tribunals  to  restrain  it  within  due  bounds  is  conse- 
quently essential  to  the  proper  discharge  of  their  functions, 
as  much  as  the  right  of  expunging  surplusage  in  forensic 
documents,  and  restraining  prolixity  in  pleading.  Sup- 
pose a  man  sued  for  a  debt,  or  injurious  act,  of  the  sim- 
plest and  most  ordinary  kind,  were  to  pretend  that  he 
required  for  his  defence  the  evidence  of  some  hundreds 
of  witnesses  living  in  remote  and  different  parts  of  the 
world,  a  court  is  surely  not  bound  to  take  his  word  or  his 
oath  for  the  truth  of  this,  or  even  for  his  bona  fides  in 
asserting  it.  Accordingly  in  the  judicial  practice  of  this 
country  a  commission  to  examine  witnesses  will  be  re- 
fused if  the  judges  think,  in  their  discretion,  that  the 
application  for  it  is  made  with  a  view  to  vexation  or 
delay,  or  with  any  other  sinister  or  improper  motive  (f). 
So,  we  apprehend,  a  power,  (to  be  exercised  with  great 
caution  no  doubt,)  is  vested  in  every  tribunal  of  refusing 
to  hear  evidence  obviously  tendered  for  such  purposes  (g), 

(e)  4  Inst.  279;  Cod.  lib.  i.  (g)  In  the  Irish  State  Trials 

tit  5y  1.  21.  of  1843,  the  defendanU  were  in- 

(/)  See  Pirie  v.  Iron,  8  Bingh.  dieted  for  a  seditious  conspiracy, 
143;  Brydgetv.  Fiiher,  4  M.  &  and  among  the  overt  acts  were 
Scott,  458 ;  De  Roui  v.  Poihill,  laid  the  holding  in  different  parts 
7  Scott,  836;  Summtrt  v.  Raw-  of  that  kingdom  what  were  called 
ton,  3  Jur.  288 ;  and  Catlelli  v.  "  monster  meetings,"  i.  e.  meet- 
Groom,  16  Jur.  888.  ings  at  each  of  which  several  hun- 
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"  Quanquam/'  says  the  Digest  {h),  **  quibusdam  legibus 
amplissimus  numerus  testium  definitus  sit:  tamen  ex 
constitutionibiis  Principum  baec  licentia  ad  sufficientem 
numenim  testium  coarctetur^  ut  judices  moderentur^  et 
eum  solum  numerum  testium,  quern  necessarium  esse 
putaverint,  evocari  patiautur;  ne  effrenata  potestate 
ad  vexandos  homines  superflua  multitudo  testium  pro- 
trahatur."  Still  in  all  these  cases  the  evidence  offered 
might  really  be  relevant  and  important,  and  injustice 
done  by  its  rejection. 

§  48.  The  lawgivers  of  some  countries,  sensible  of  the  LimitiDgthe 
evils  that  may  be  occasioned  by  malpractices  like  the  Sewe*.'^ 
above,  have,  in  endeavouring  to  suppress  them,  run  into 
positive  absurdity.  We  allude  to  the  practice  of  limiting 
by  law  the  number  of  witnesses  that  may  be  called  in 
proof  of  each  fact  in  dispute  (i) ;  without  regard  to  the 
nature  of  the  cause,  the  probity  of  the  witnesses,  the 
quantity  of  evidence  given  by  them,  or  their  manner  of 
delivering  their  testimony— things  which  it  would  ob- 
viously be  impossible  to  define  by  any  rule  laid  down 
beforehand. 

§  49.  Another  marked  feature  by  which  judicial  proof  3.  In  fnnnlog 
is  distinguished  from  the  other  forms  is,  that  the  legislator  pr<^f  °ihJ^con  * 
by  whom  its  rules  are  framed  must  look  beyond  the  •equeoceeof 

'  *'  decistoos  must 

dredi  of  tbousands  of  penons  were  (A)  Dig.  lib.  22,  tit.  5,  1. 1 ,  §  2.  be  looked  to. 

present.    In  order  to  prevent  the  (i)  5   Bentb.    Jud.   £y.  521, 

case  ever  getting  to  tbe  jury,  it  Doroat,  Lois  Civiles,  part.  I,  liv. 

waa,  aa  we  are  informed,  sug-  3,  tit.  6,  sect.  3,  §  xvi.  Note  (x) 

ge«led  to  tbe  defendants,  that  un-  vers.  fin.     '*To  any  given  fact  or 

der pretence  of  sbowingtbat those  question,  (fait  (fact),    French; 

meetings  were  not  of  a  seditious  pregunta    (question),    Spanish), 

character,  they  might  call  as  wit-  thirty  witnesses  were  and  are  al- 

meues  every  one  of  the  persons  pre-  lowed  by  Spanish  law ;    ten  only 

ieni  at  tkem.    This  dishonourable  are,  or  at  least  were,  allowed  in 

mode  of  defence  was  not  resorted  French  law.      Are  both   right? 

to ;  bat  suppose  it  had  been,  must  One    French    witness,    then,   is 

the  court  and  jury  have  submitted  equal  to   three   Spanish  ones." 

to  it?  Bentb.  in  loc.  cit. 
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contending  parties  in  each  case,  and  weigh  the  conse- 
quences to  society  which  may  follow  from  the  decisions 
of  tribunals.  Thus^  the  mischiefs  which  arise  from  a 
blameable  passiveness  in  the  law  are  not  usually  so  great 
as  those  which  spring  from  its  misguided  action.  For 
instance,  the  condemnation  and  punishment  of  an  inno- 
cent man  for  a  supposed  crime  and  the  acquittal  of  a 
guilty  one  are,  philosophically  speaking,  only  modes  of 
misdecision,  divei^ng  equally  from  the  truth.  But  a 
very  little  reflexion  will  show  that,  taken  with  their  con- 
sequences, the  former  is  an  incalculably  greater  evil :  and 
the  legislators  and  jurists  of  almost  every  age  and 
country  have  recognized  the  principle, — however  violated 
in  practice,— that,  although  the  punishment  of  guilt  and 
the  protection  of  innocence  have  in  general  an  equal 
claim  in  the  administration  of  justice,  the  latter  should 
be  the  primary  care  of  the  law,  and  consequently  in 
matters  of  doubt  it  is  safer  to  acquit  than  condemn  (k). 


(^k)  See  the  following  autho- 
rities, the  number  of  which  might 
be  almost  indefinitely  increased : 
Deut.  xvii.  4,  6 ;  Dig.  lib.  48,  tit. 
1 9,  ].  5 ;  Cod.  lib.  4,  tit  19, 1.  25 ; 
Huberus,  Prsel.  Jur.  Ci^.  lib.  22, 
tit.  3,  N.N.  4  &  16;  Voet  ad 
Pand.  lib.  22,  tit  3,  N .  1 8 ;  Matth. 
de  Prob.cap.  2,  N.  20;  Maacard. 
de  Prob.  Concl.  36,  496,  497; 
Sanchez  de  Matrimonio,  lib.  10, 
Disput  12,  N.N.  40, 41 ;  Mirror 
of  Justices,  ch.  5,  sect.  1,  Abus. 
108,  N.  15;  T.  18  Ed.  II.  620, 
Nota  1;  Fortesc.  de  Laud.  cap. 
27;  3  Inst  210;  2  Hale,  P.C. 
289,  290;  4  Blackst  Com.  358; 
1  Stark.  Ev.  559,  560,  573,  574, 
588, 3rd  £d. ;  Mac  Nally's  Evid. 
578,  580;  Burnett's  Crim.  Law 
of  Scotland,  522<3;  1  GreenL 
Ev.  §§  13a  and  34^  4th  Ed.; 


D'Aguesseau's  Works,  vol.  12,  p. 
647,  "  Fragment  sur  les  Preuvea 
en  mati^re  CrimineUe;"  Code 
d'Instruction  CrimineUe,  liv;  2, 
tit.  2,  chap.  4,  sect  1,  §  342; 
Bonnier,  Traite  des  Preuves,  §$ 
673—4;  Beccaria,  Dei  Delitti  e 
delle  Pene,  §  7.  To  these  may 
be  added  even  the  Chinese  Law, 
if  we  may  rely  on  a  work  entitled 
^<  The  Chinese,"  by  J.  F.  Davis, 
vol.  1,  p.  394,  comprised  in  "The 
Library  of  Entertaining  Know- 
ledge.*' It  is  worthy  of  observa- 
tion, that  although,  as  appears 
from  some  of  the  above  refer- 
ences, the  principle  in  question 
was  fully  recognized  by  the  civi- 
lians and  canonists,  they  reversed 
the  rule  in  those  cases  where  in- 
nocence chiefly  requires  protec- 
tion; and  their  maziiiiy "  Id  fttro- 
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Again,  the  laws  of  every  country  suppress  much  evi- 
dence  that   would    be   relevant,   or  even    conclusive, 


ciniinifl  leviores  conjectune  sofii- 
ciutit,  et  licet  judici  jura  tran»> 
gredi:"  Beccaria,  Dei  Delitti  e 
delle  Peoe,  §  8,  in  not. ;  see  also 
Mascard.  de  Prob.  Concl.  1392, 
N.  13 ;  Burnett's  Crim.  Law  of 
Scotland,  61 2— will  remain  a  last- 
ing roonnnient  of  the  barbarity  ai 
well  aa  the  imbecility  of  itsiramera. 
The  English  law  goes  further  in 
this  respect  than  that  of  most  other 
coantries,  for  it  lays  down  as  a 
mazimy  it  is  better  that  several 
guilty  persons  should  escape  than 
that  one  innocent  person  should 
suffer;  2  Hale,  P.  C.  289;  4 
Blackat  Com.  348 ;  the  salutary 
fmit  of  which  is,  that  in  no  part  of 
the  world  is  genuine  voluntary  evi- 
dtoce  against  suspected  criminals 
more  easily  procured  than  in  Bug- 
land  ;  the  persuasion  being  gene- 
ral throaghout  society  that  if  a 
suspected  man  be  really  innocent, 
the  law  will  take  care  that  no 
harm  shall  happen  to  him.  The 
principles  on  which  this  noble  and 
politic  maxim  rests  are  not,  how- 
ever, generally  understood.  The 
strongest  proof  of  this  is  to  be 
found  in  the  singular  fact  of  its 
having  been  formally  attacked  by 
the  celebrated  Dr.  Paley,  in  his 
•«  Moral  and  Political  Philoso- 
phy," book  6,  chap.  9,  who  de- 
signates it  a  popular  maxim 
having  a  considerable  influence 
in  prododng  injudicious  acquit- 
tals, and  argues  thus  against  it. 
**  The  security  of  dvfl  life,  which 
itial  to  the  value  and  the 


enjoyment  of  every  blessing  it 
contains,  and  the  interruption  of 
which  is  followed  by  universal 
misery  and  confusion,  is  protected 
chiefly  by  dread  of  punishment. 
The  misfortune  of  an  individual 
(for  such  may  the  sufferings,  or 
even  the  death,  of  an  innocent 
person  be  called,  when  they  are 
occasioned  by  no  evil  intention) 
cannot  be  placed  in  competition 
with  this  object  *  *  *  When  cer- 
tain rules  of  adjudication  must  be 
pursued,  when  certain  degrees  of 
credibility  must  be  accepted,  in 
order  to  reach  the  crimes  with 
which  the  public  are  infested; 
Courts  of  justice  should  not  be 
deterred  from  the  application  of 
these  rules  by  every  suspicion  of 
danger,  or  by  the  mere  possibility 
of  confounding  the  innocent  with 
the  guilty.  They  ought  rather  to 
reflect,  that  he  who  falls  by  a  mis- 
taken sentence,  may  be  considered 
as  falling  for  his  country ;  whilst 
he  suffers  under  the  operation  of 
those  rules,  by  the  general  effect 
and  tendency  of  which  the  wel- 
fare of  the  community  is  main- 
tained and  upholden.^'  It  will 
not,  however,  be  difficult  to  ex- 
pose the  fallacy  of  this  perni- 
cious and  inhuman  argument. 
It  is  perfectly  true  that  the  secu- 
rity of  civil  life  is  the  first  object 
of  all  penal  laws,  and  that  that 
security  is  chiefly  protected  by 
the  dread  of  punishment;  hut 
then  it  is  of  punishment  as  a  con' 
tequetice  of  guilty  and  not  of  pu- 
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where  its  reception  would    involve   the  disclosure  of 
matters  of  paramount  importance  which  public  policy 


nishment  falling  indiBcriminately 
00  tboic  who  have  or  have  not 
provoked  it  by  their  crimes. 
When  the  gnflty  escape,  the  law 
has  merely  &iled  of  its  intended 
effect;  but  when  the  innocent 
become  its  victims,  it  injures  the 
very  persons  it  was  meant  to  pro- 
tect, and  destroys  the  security  it 
was  meant  to  preserve.  Nor  is 
this  all,  or  even  the  worst;  for  it 
is  a  great  mistake  to  suppose  that 
the  actual  wrong  and  violence 
done  to  the  innocent  man  are  the 
only  evils  resulting  from  an  erro- 
neous conviction.  Confidence  in 
the  administration  of  justice  must 
necessarily  be  shaken  when  people 
reflect,  and  can  tnily  reflect,  that 
every  individual  they  see  con- 
demned to  punishment  may  be  in 
the  highest  degree  unfortunate, 
and  in  no  degree  guilty,  his  suf- 
ferings being  inflicted  merely  as 
a  sacrifice  to  a  supposed  expedi- 
ency. Under  such  a  system,  few 
would  care  to  prosecute  for  of- 
fences, still  fewer  to  come  forward 
with  voluntary  testimony  against 
persons  accused  or  suspected  of 
them.  The  law  might,  indeed, 
sit  in  terrific  majesty,  denouncing 
the  severest  penalties,  and  acting 
on  the  most  sanguinary  and 
strained  maxims,  but  for  want  of 
proofs  and  co-operation  on  the 
part  of  society,  those  penalties 
would  soon  become  a  dead  let- 
ter. It  requires  strong  imagina- 
tive powers  to  see. an  analogy 
between   the   fate  of  a  soldier 


dying  in  the  defence  of  his  coun- 
try, and  that  of  an  innocent  citi- 
zen butchered  in  cold  blood  under 
the  name  of  justice.  The  one 
falls  with  honour,  his  memory  is 
respected,  his  family,  perhaps, 
provided  for ;  while  the  latter  has 
not  even  the  sad  consolation  of 
being  pitied,  but  sees  himself 
branded  with  public  ignominy, 
leaves  a  name  which  will  excite 
nothing  but  horror  or  detestation ; 
until,  perhaps,  in  course  of  time, 
his  innocence  becomes  manifest, 
only  to  awake  in  all  the  right- 
minded  portion  of  the  community 
a  feeling  of  alarm  and  disgust  at 
the  state  of  insecurity  under  which 
they  live.  **  Could  the  escape  of 
ten  of  the  most  desperate  crimi- 
nals," emphatically  asks  Sir  Sa- 
muel Romilly,  in  his  Observations 
on  the  Criminal  Law  of  England, 
&;c.  Note(D),  from  which  some 
of  the  preceding  remarks  have 
been  taken,  **  have  ever  produced 
as  much  mischief  to  society  as  did 
the  public  executions  of  Calas,  of 
D'Anghide,  or  of  Le  Brun?'*— 
three  celebrated  cases  which  oc- 
curred in  France,  and  show  the 
fearful  state  into  which  the  admi- 
nistration of  justice  had  fallen 
under  the  ancien  r^ime  in  that 
country.  But  another  evil,  which 
seems  to  have  altogether  escaped 
the  notice  of  Dr.  Paley,  remains 
to  be  mentioned.  *'  Instances," 
observes  Sir  Samuel  Romilly, 
"  have  indeed  occurred  like  that 
of  Galas,  where  a  man  has  been 
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and  social  order  require  to  be  concealed ;  sucb  as  secrets 
of  state,  communications  made  in  professional  confi- 
denccy  and  others  (2). 


§  60.  Another  great  difference  between  legal  and  his-  4.  Differenoe 
torical  evidence  lies  in  the  securities  for  truth,  and  the  carit^°for  Unl 
sources  of  danger  and  deception  peculiar  to  each.     Pos-  "d  hMtorical 
terity  and  future  ages  are  not  unfrequently  spoken  of  as 
a  tribunal,  to  whose  judgment  appeals  may  be  made  from 
the  decisions  of  the  present;   and  viewed  as  a  figure  of 
speech  there  is  no  impropriety  in  this.      But  figures 
must  not  be  mistaken  for  facts.  The  tribunal  of  posterity 
differs  vastly  from  all  others :  for  it  is  one  of  unlimited 
jurisdiction,  both  judicial  and  inquisitorial;   it  is  ever 
sitting,  ever  investigating,  ever  judging,  barred  by  no 
prescription,  bound  by  no  estoppel,  and  responsible  to  no 
human  authority.    The  securities  for  the  truth  of  the  Historical  se- 
records  and  traditions  of  the  past  which  time  has  brought  ^^^  ^^ 
down  to  us  consist  in  the  multitude  of  sources  to  which 
they  can  be  traced,  the  large  number  of  persons  whose 
interest  it  has  been  to  preserve  them   from  oblivion 
and  corruption :    above  all,  the  permanent  effects    of 


offered  np  as  a  sacrifice  to  ibe 
laws,  though  the  laws  had  never 
been  violated:  where  the  triba- 
nals  hare  committed  the  double 
mistake  of  supposing  a  crime 
where  none  had  been  committed, 
and  of  finding  a  criminal  where 
none  could  exist  These,  how- 
ever, are  very  grass,  and  therefore 
very  rare  examples  of  judicial 
fTTor.  In  most  cases  the  crime 
is  ascertained,  and  to  discover  the 
author  is  all  that  remains  for  in- 
vestigatiim;  and,  in  every  such 
case,  if  there  foUow  an  erroneous 
conviction,  a  twofold  evil  must  be 
incmred,  tke  etc^pe  cf  the  guiUyt 


as  toell  as  the  suffering  of  the  in- 
nocent. Perhaps  amidst  the  crowd 
of  those  who  are  gazing  upon  the 
supposed  criminal,  when  he  is  led 
out  to  execution,  may  be  lurking 
the  real  murderer,  who,  while  he 
contemplates  the  fate  of  the  wretch 
before  him,  reflects  with  scorn 
upon  the  imbecility  of  the  law, 
and  becomes  more  hardened,  and 
derives  more  confidence  in  the 
dangerous  career  on  which  he 
has  entered."  See  further  on  this 
subject,  tn/fo,  Part  1,  cb.  1. 

(/)  See  in/roy  Part  3,  book  2, 
cb*  8.  • 
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events;  visible  in  the  shape  of  monuments  and  other 
pieces  of  real  evidence  (m),  customs^  ceremonies,  and 
the  like;  and,  finally,  the  actors  in  the  scene  having 
passed  away,  there  is  rarely  either  opportunity  or  in- 
terest to  fabricate  evidence  in  furtherance  of  their  views 
L^l  lecarities  or  justification  of  their  conduct.     Now  in  the  case  of  a 

legal  investigation  before  a  judicial  tribunal,  properly  so 
called,  all  this  is  reversed.  The  judge  or  jury,  as  the 
case  may  be,  must  decide  once  for  all  on  such  evidence 
as  may  come  before  them ;  the  facts — the  res  gestae  of 
the  dispute — are  known  but  to  few,  and  are  matter  of 
interest  to  fewer;  while  the  parties  who  are  best  ac- 
quainted with  the  truth  stand  in  a  hostile  position  to 
each  other,  and  have  a  stake  at  issue  which  places  them 
under  the  strongest  temptation  to  misrepresent  it.  Hence 
it  is  obvious  that  without  peculiar  guarantees  for  the 
veracity  and  completeness  of  the  evidence  adduced  in 
courts  of  justice,  they  would,  when  investigating  dis- 
puted facts,  be  exposed  to  the  same  risks  of  error  as  the 
historian  without  the  safeguards  which  he  possesses — in 
a  word,  the  legislator  dealing  with  judicial  evidence  is 
bound  to  frame  characteristic  securities  to  meet  charac- 
teristic dangers. 

ftim'*?e^YatiYe        ^  ^^'  ^^^^  distinction  between  historical   and   legal 
evidenoe.  proof  may  be  illustrated  by  the  consideration  of  deriva- 

tive, or  second-hand,  evidence.   The  infirmity  of  this  kind 


(m)  The  following  passage  is 
taken  from  a  review  in  the  Ex- 
aminer newspaper  of  December 
28,  1850.  "  Seals  and  coins  may 
he  considered  as  bottles  filled  with 
memoranda  and  cast  upon  the 
ocean  of  time  by  the  earlier  mari- 
ners, for  the  use  of  those  who 
came  after  them.  Their  forts, 
their  factories,  their  lighthouses, 
have  many  of  them  disappeared ; 
but  the  bottles  are   perpetually 


being  found  after  many  days.  *  *  * 
Many  an  obscure  allusion  in  an- 
cient authors  has  been  illumi- 
nated  by  the  pure  ray  serene 
emitted  by  a  graven  gem.  The 
scholar  will  often  find  sermons  in 
these  stones,  excelling  the  lucu- 
brations of  the  commentators  no 
less  in  clearness  than  in  terseness ; 
and  he  may  sometimes  be  put 
right  by  a  scarabeeus,  when  a 
icholiast  baa  failed  him." 
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of  proof  has  been  pointed  out  in  the  preceding  section  (n), 
and  indeed  is  one  of  those  self-evident  things  to 
which  the  mind  of  man  at  once  assents.  It  is  equally 
dear,  that  the  farther  evidence  is  removed  from  its  pri- 
mary source  the  weaker  it  becomes ;  thus  hearsay  evi- 
dence becomes  more  suspected  and  dangerous  according 
as  it  is  reported  at  second,  third,  fourth,  or  fifth  hand. 
And  yet,  in  inquiring  into  the  events  of  past  ages  it  is 
scarcely  possible  to  move  a  step  without  resorting  to  this 
kind  of  levidence.  Suppose  the  events,  sacred  and  pro- 
fane, which  took  place  in  the  first  year  of  the  Christian 
era  existed  solely  in  oral  tradition,  and  taking  a  genera- 
tion to  last  thirty  years,  the  account  which  persons  at  the 
commencement  of  the  present  century  had  of  those  events 
seems  to  have  come  to  them  by  hearsay  at  the  sixtieth 
hand :  evidence,  the  value  of  which  in  a  court  of  justice 
would  be  rightly  estimated  at  zero.  And  although  ac- 
counts of  many  of  those  events  having  been  committed 
to  vniting  affords  a  better  security  for  their  truth,  still  the 
genuineness  of  the  documents  in  which  they  are  recorded 
rests,  in  part  at  least,  on  oral  tradition.  But  it  is  a  great 
mistake  to  suppose  that  the  real  probative  force  of  the 
evidence  of  those  facts  which  we  possess  in  the  present  cen- 
tury rises  no  higher  than  this  reasoning  would  indicate. 
The  fallacy  consists  in  treating  each  generation  as  one 
single  person  by  whom  a  bare  relation  of  the  fact  has 
been  banded  down  to  the  next,  and  not  as  consisting  of 
a  number  of  persons  interested  in  ascertaining  its  truth, 
besides  wholly  overlooking  the  corroborative  proofs  sup- 
plied by  permanent  memorials  and  the  acts  of  men. 
In  short,  as  a  modem  historian  has  well  expressed 
it(o),  "The  presumption  of  history,  to  whose  mirror 
the  scattered  rays  of  moral  evidence  converge,  may 
be  irresistible,  when  the  legal  inference  from  insulated 

(m)  Smpra,  §  30.  Hirtory  of  England,  toI.  1,  p.  525, 

(o)    HaUam't     Contdtutional      5th  Ed. 
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actions  is  not  only  technically,  but  substantially,  incon- 
clusive." 


Mistakes  from 
coDfounding 
legal  with  phi- 
loeophical  and 
historical  evi- 
dence* 


§  52.  The  offering  to  prove  a  historical  fact  by  de- 
rivative evidence  affords,  therefore,  not  the  slightest 
presumption  of  unfairness;  unless  when  the  evidence 
is  on  its  face  a  substitute  for  some  other  which  might 
have  been  procured  (j9).  But  derivative  evidence 
offered  in  a  court  of  justice,  in  proof  of  recent  events, 
by  a  litigant  party  whose  avowed  object  is  to  .obtain  a 
decision  in  his  own  favour,  carries  so  strong  an  appear- 
ance of  fraud  that  the  laws  of  most  nations  either  reject 
or  look  upon  it  with  suspicion  (^).  The  English  law 
in  general  rejects  it;  but  reverses  the  rule  when  the 
matter  to  be  proved  has  taken  place  so  long  ago  that  the 
original  evidence  is  manifestly  unattainable,  and  thus  far 
partakes  of  the  nature  of  a  historical  fact  (r). 

§  53.  The  greatest  misconceptions  and  errors  have 
arisen   from  confounding  legal  with  philosophical  and 


(p)  Gibbon,  who  was  not  a 
lawyer,  thus  expresses  himself  in 
the  Preface  to  the  fourth  volume 
of  his  History  of  the  Decline  and 
Fall  of  the  Roman  £mpire.  "  I 
have  always  endeavoured  to  draw 
from  the  fountain  head ;  my  cu- 
riosity, as  well  as  a  sense  of  duty, 
has  always  urged  me  to  study  the 
originals;  and  if  they  have  some- 
times eluded  my  search,  I  have 
carefully  marked  the  secondary 
evidence,  on  whose  faith  a  pas- 
sage or  a  fact  were  reduced  to 
depend." 

{q)  See  infra.  Part  1;  Part 
3,  book  2,  ch.  3. 

(r)  "  Witnesses  are  either  an- 
cient or  modem,  that  is  contem- 


porary. 


•   • 


Ancient  witnessea 


consist  of  the  poets  and  other  ce- 
lebrated writers,*  whose  authority 
for  certain  facts  or  opinions  are 
embodied  in  their  immortal  works. 
Thus  the  Athenians  produced  the 
testimony  of  Homer  for  their  right 
of  dominion  over  the  isle  of  Sala- 
mis,  in  opposition  to  the  pretension 
of  the  commonwealth  of  Megara; 
and  in  a  recent  transaction  the 
citizens  of  Tenedos  pleaded  the 
authority  of  Periander,  the  wise 
Corinthian,  in  a  dispute  with  the 
inhabitants  of  Sigeum  concerning 
their  common  boundaries,  &c. 
*  *  *  Th&e  hear  evidence  of  the 
past,  &c." — Aristotle's  Rhetoric, 
book  1,  ch.  15,  as  freely  trans- 
lated by  Gillies. 
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hifllorical  evidence.     There  is  a  well-known  anecdote  of 
Sir  Walter  Raleigh,  which  will  serve  to  illustrate  this. 
While  a  prisoner  in  the  Tower,  composing  his  History 
of  the  World,  a  disturbance  arose  under  his  window,  and 
•  unable  to  ascertain  its  merits  ^through  the  conflicting 
accounts  which  reached  him,  he  is  said  to  have  uttered 
an  exclamation  against  the  folly  of  relying  on  narrations 
of  the  events  of  past  ages,  when  there  is  so  much  diffi- 
culty in  arriving  at  the  truth  of  those  happening  imme- 
diately around  us.     But  in  that  investigation  he  was 
discharging  a  quasi  judicial  function,  without  the  com- 
pulsory powers  possessed  by  courts  of  justice  for  ex- 
tracting truth,  and  labouring  under  the  further  disad- 
vantage of  imprisonment;  while  in  dealing  with  the  events 
of  other  times  he  had  the  benefit  of  the  securities  for 
historical  truth  already  described  iji).   Nowhere,  however, 
are  the  consequences  of  confounding  the  two  kinds  of 
evidence  so  visible  as  in  Bentham's  work  on  Judicial 
Evidence.     He  entertains  the  most  erroneous  notions  as 
to  the  nature  and  use  of  the  rules  which  regulate  the 
burden  of  proof  (0;  and  seems  to  consider  every  issue 
raised  in  a  «court  of  justice  as  a  philosophical  question, 
the  actual  truth  of  which  is  to  be  ascertained  by  the 
tribunal  at  any  cost ;   or  should  this  be  impracticable, 
then  a  decision  to  be  given  founded  on  the  best  guess 
that  can  be  made  at  it.    Thus,  speaking  of  the  laws 
which  require  a  plurality  of  witnesses  in  certain  cases,  he 
says  (k),  "  Every  man  is  excluded,  every  man,  be  he  who 
he  may,  unless  he  comes  with  another  in  his  hand.  Two 
propositions  are  here  assumed :  all  men  are  liars,  and  all 
judges  fools.     Without  the  second,  the  first  would  be 
insufficient."     The  illogical  character  of  this  reasoning 
is  obvious  at  a  glance.     What  the  law  says  in  such  cases 
is  this— the  witness  may  be  a  liar,  and  the  judge  may  be 
a  fool ;  and  the  mischief  which  might  be  caused  by  the 

(s)  See  tnpra,  ^  50,  51.  (tt)  4  Benth.  Jud.  £v.  503. 

(0  See  1  Benth.  Jad.  £v.  36.        See  also  5  Id.  463,  464. 
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folly  of  the  one  set  in  motion  by  the  mendacity  of  the 
other  would  so  greatly  exceed  any  advantage  that  could 
result  from  a  decision  based  on  their  united  veracity  and 
wisdom,  that  for  the  benefit  of  the  community  we  arrest 
the  inquiry.  Perhaps,  however,  the  most  glaring  in-* 
stance  of  this  error  is  where  he  contends  with  much 
earnestness  and  vehemence  that  confidential  communi- 
cations between  clients  and  their  legal  advisers  ought 
not  to  be  held  sacred  by  law ;— an  argument  founded  on 
the  assumption  that  the  compelling  their  disclosure  would 
advance  the  ends  of  justice,  by  depriving  evil  disposed 
persons  of  professional  assistance  in  carrying  out  un- 
righteous plans  (t?) — ^we  say  "  unrighteous,"  for  to  pro- 
jected violations  of  the  law  no  professional  adviser  is 
expected,  or  ought  for  one  moment,  to  render  himself 
party.  If,  indeed,  the  existing  rule  were  suddenly  altered, 
and  everything  hitherto  communicated  in  professional 
confidence,  under  the  assurance  that  it  would  be  kept 
inviolate,  laid  open  to  the  view  of  the  courts,  much  valu- 
able evidence  would  doubtlessly  be  obtained;  but  the 
first  harvest  of  this  kind  would  be  the  last,  for  in  future 
no  such  communications  would  be  made,  either  by  honest 
or  dishonest  clients.  It  is  difficult  to  paint  in  too  strong 
colors  the  evils  of  such  a  state  of  things.  For  want  of 
materials  on  which  to  form  a  judgment,  legal  advice 
would  become  of  little  worth ;  and  for  want  of  materials 
to  prepare  it,  cross-examination,  the  most  powerfiil  in- 
strument for  the  extraction  of  truth,  would  be  converted 
into  a  lifeless  form.  Besides,  it  is  a  great  mistake  to  sup- 
pose that  a  man's  case  must  necessarily  be  bad  as  a 
whole  because  there  is  some  weak  point  in  it.  Nor  is 
this  all.  A  professional  adviser  often  cannot  discharge  his 
functions  with  effect  unless  informed  respecting  matters 
connected  with,  though  not  constituting  the  subject 
of  inquiry;  the  public  disclosure  of  which  might  be  so 

(v)  See  Benth.  Jud.  £v.  bk.  9,  pt.  4,  cb.  5,  sect.  2. 
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injurious,  that  the  client  would  sooner  abandon  his  action 
or  defence  than  even  run  the  risk  of  such  a  calamity  by 
having  his  counsel  or  attorney  subpoenaed  as  a  witness 
against  him. 

§  54.  The  securities  which  have  been  devised  by  mu-  Seearities  for 
nidpal  law  for  ensuring  the  veracity  and  completeness  of  {^TaJ^J^d^^ 
the  evidence  given  in  courts  of  justice  vary,  as  might  b^ 
expected,  in  different  countries,  and  with  the  systems  of 
law  to  which  they  are  attached.     Several  of  those  prin- 
cipally relied  on  by  the  English  law ;  such  as  the  publi- 
city of  judicial  proceedings,  the  compulsory  presence  of 
witnesses  in  open  court,  the  right  of  cross-examination,. 
&c.,  will  be  considered  in  their  place  (w) :  for  the  present, 
we  will  merely  point  attention  to  a  few  which,  either 
from  their  value  or  general  adoption,  deserve  particular 
notice. 

§  55.  To  the  three  sanctions  of  truth  which  have  been  i.  Political  or 
described  in  the  last  section  (x),  the  municipal  laws  of  ^Tt^iS"^^** 
most  nations  have  added  a  fourth ;  which  may  be  called 
the  leffol,  or  political  sanction  (y),  and  consists  in  erect- 
ing false  testimony  into  an  offence  cognizable  by  penal 
justice.  Its  punishment  has  varied  in  different  ages  and 
places :  in  England,  perjary  is  a  misdemeanor;  punishable 
by  6ne,  imprisonment,  or  transportation  (z). 

§  56.  The  next  security  is  a  very  remarkable  one ;  3.  Oiths. 
and  consists  in  requiring  all  evidence  in  courts  of  justice 
to  be  given  an  oath — according  to  the  maxim  ^*  In  judicio 
non  creditur  nisi  juratis(a)."  Oaths  however,  it  is  well 
known,  are  not  peculiar  to  courts  of  justice,  nor  are  tiiey 
even  the  creatures  of  municipal  law — having  been  in 
use  before  societies  were  formed  or  cities  built ;  and  the 

(w)  See  infra.  Part  1,  cfa.  1.  (s)  Infra,  Part  3,  b.  2,  ch.  7. 

(x)  Siqtra,  f  16,  e<  9tg,  (a)  Cro.  Car.  64. 

{y)  lBeiith.Jad.£T.l98,221. 


68 


INTRODUCTION. 


most  solemn  acts  of  political  and  social  life  being  guarded 
by  their  sanction. — "  Non  est  arctius  vinculum  inter 
homines  qu^m  jusjurandum  (ft)."  And  however  abused 
or  perverted  by  ignorance  and  superstition,  an  oath  has 
in  every  age  been  found  to  supply  the  strongest  hold  on 
the  consciences  of  men,  either  as  a  pledge  of  future  con- 
duct or  as  a  guarantee  for  the  veracity  of  narration. 


§  57.  An  oath  is  an  application  of  the  religious  sanc- 
tion— "  Jurare  est  Deum  in  testem  vocare,  et  est  actus 
divini  cultfis  (c).  It  is  calling  the  Deity  to  witness  in 
aid  of  a  declaration  by  man(tf);  and  consequently  does 
not  depend  for  its  validity  on  the  peculiar  religious 
opinions  of  the  person  by  whom  it  is  taken.  The  Roman 
Emperor,  we  are  told,  "  jurejurando  quod  propriS,  super- 
stitione  juratum  est,  stand um  rescripsit(e):"  and  Lord 
Chief  Justice  Willes,  in  his  celebrated  judgment  in  Omi" 
chund  V.  Barker (f),  expresses  himself  as  follows: — 
'^  Oaths  were  instituted  long  before  Christianity,  were  made 
use  of  to  the  same  purposes  as  now,  were  always  held  in 
the  highest  veneration,  and  are  almost  as  old  as  the  crea- 
tion. ^  Juramentum  nihil  aliud  est  quam  Deum  in  testem 
vocare;'  and  therefore  nothing  but  the  belief  of  a  God, 
and  that  he  will  reward  and  punish  us  according  to  our 
deserts,  is  necessary  to  qualify  a  man  to  take  an  oath. 
We  read  of  them,  therefore,  in  the  most  early  times.     If 


(6)  Jenk.  Cent.  3,  Cas.  54. 

(c)  3  Inst.  165. 

(d)  '*  Le  serment  est  I'attesta- 
tioD  de  la  Divinity  k  Tappui  d'une 
declaration  de  Thomme.  Ce  t6- 
moignage  de  la  croyance  des 
peuples  k  une  justice  supreme  se 
retrouve  dans  tous  les  pays  et 
dans  tous  les  temps.  Pythagore 
pr^tendait  mSme  que  le  monde 
devait  son  origine  k  un  serment 
que  Dieu  lui-mdme  aurait  pr^t^ 


de  toute  ^temit^,  et  dont  la  crea- 
tion seraitl'accomplissement.  On 
sent  bien  que  cette  explication, 
comme  la  plupart  de  celles  que 
donne  la  philosophic  sur  le  mys- 
terieux  probl^me  de  I'origine  da 
monde,  est  plus  obscure  que  le  fait 
m^me  k  expliquer." —  Bonnier, 
TraUi  det  Prewes,  $  296. 

(e)  Dig.  lib.  12,  tit.  2, 1.  5. 

(/)  Willes,  545  et  teq. 
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we  look  into  the  Sacred  history^  we  have  an  account  in 
Geneeisy  ch.  26,  ▼.  28  &  31,  and  again  Gen.  ch.  31, 
y.  53,  that  the  contracts  between  Isaac  and  Abimelech, 
and  between  Jacob  and  Laban,  were  confirmed  by  mu- 
tual oaths ;  and  yet  the  contracting  parties  were  of  very 
different  religions,  and  swore  in  a  different  fonp."     (The 
Lord  Chief  Justice,  after  citing  several  passages  and 
examples,  both  from  the  Old  and  New  Testament,  as  well 
as  the  ancient  heathen  poets  and  authors,  together  with 
some  modem  authorities,  and,  among  others,  Grotius,  De 
Jure  Belli  ac  Pacis,  lib.  2,  c.  13,  s.  1  (g),  in  support  of 
this  position,  proceeds  thus) :  ^*  The  forms  indeed  of  an 
oath  have  been  always  different  in  all  countries,  accord- 
ing to  the  different  laws,  religion,  and  constitution  of  those 
countries.     But  still  the  substance  is  the  same,  which 
is,  that  God  in  all  of  them  is  called  upon  as  a  witness 
to  the  truth  of  what  we  say.     Grotius,  in  the  same  chap- 
ter, sect  10,  says,  forma  jurisjurandi  verbis  differt,  re 
convenit.      There  are  several  very  different  forms  of 
oaths  mentioned  in  Selden,  vol.  ii.  p.  1470(A):  but  what- 
ever the  forms  are,  he  says,  that  is  meant  only  to  call 
God  to  witness  to  the  truth  of  what  is  sworn  j  *    *    * 
'Sit  Deus  testis,'  'Sit  Deus  vindex,'  or  'Ita  te  Deus 
adjuvet,'  are  expressions  promiscuously  made  use  of  in 
Christian  countries;  and  in  ours  that  oath  hath  been 
frequently  varied ;  as  '  Ita  te  Deus  adjuvet,  tactis  sacro- 
sanctis  Dei  evangeliis ;' — '  Ita  &c.,  et  sacrosancta  Dei 
evangelia ;' — '  Ita  &c.,  et  omnes  sancti.'    And  now  we 
keep  only  these  words  in  the  oath,  '  So  help  you  God ;' 
and  which  indeed  are  the  only  material  words,  and  which 
any  heathen  who  believes  a  God  may  take  as  well  as  a 
Christian.    The  kissing  the  book  here,  and  the  touching 
the  Bramin's  hand  and  foot  at  Calcutta,  and  many  other 

(g)    See  also  Pufendorf,  De  (A)  See  the  Editiou  of  Selden*8 

Jure  Nat  et  Gent.  lib.  4,  cap.  2,       Works  by  WiUdns,  in  six  volumes, 
f  2,  with  Barbeyrac's  notes.  a.d.  1726. 
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different  forms  which  are  made  use  of  in  different  coun- 
triesy  are  no  part  of  the  oath^  but  are  only  ceremonies 
invented  to  add  the  greater  solemnity  to  the  taking  of  it, 
and  to  express  the  assent  of  the  party  to  the  oath  when 
he  does  not  repeat  the  oath  itself:  but  the  swearing  in 
all  of  them,  be  the  external  form  what  it  will,  is  calling 
God  Almighty  to  be  a  witness." 

Not  necetsarily       §  58.  There  is  this  important  distinction  among  oaths ; 

imprecatory.      ^^^  many,  besides  invoking  the  attestation  of  a  Superior 

Power,  place  in  the  mouth  of  the  swearer  a  formula  by 
which  he  imprecates  divine  vengeance  on  himself  if  his 
testimony  be  untrue.  One  of  the  forms  in  use  among 
*the  ancient  Romans  is  thus  described :  ''  Lapidem  sihcem 
tenebant  juraturi  per  Jovem,  hsec  verba  dicentes,  '  Si 
sciens  fallo,  tum  me  Diespiter  salv&  urbe  arceque  bonis 
ejiciat,  ut  ego  hunc  lapidem'  (i);"  and  it  seems  that 
formerly  an  imprecation  formed  part  of  the  judicial  oath 
in  France  (j).  Some  eminent  authorities  in  -our  own  law 
have  used  language  calculated  to  convey  the  notion  that 
oaths  are  necessarily  imprecatory.  Thus  in  the  Queen's 
case  (ft),  Lord  Chief  Justice  Abbot,  when  delivering  the 
answer  of  the  judges  to  a  question  put  by  the  House  of 
Lords, says,  "Speaking  for  myself,  not  meaning,  thereby, 
to  pledge  the  other  judges,  though  I  believe  their  senti- 
ments concur  with  my  own,  I  conceive,  that,  if  a  witness 
says  he  considers  the  oath  as  binding  upon  his  con- 
science, he  does,  in  effect,  affirm,  that  in  taking  that 
oath,  he  has  called  his  God  to  witness  that  what  he 
shall  say  will  be  the  truth,  and  that  he  has  imprecated 
the  divine  vengeance  upon  his  head,  if  what  he  shall 
afterwards  say  is  false."     In  Rex  v.  White  (/),  also,  the 

(0  Festas,  de  Verbor.  Signif.  £v.  f  328,  note  (1),  4th  £d. 

lib.  10,  voc. "  Lapidem ;"  and  the  (J)  Bonnier,Trait^de8Preuves, 

custom  is  alluded  to  by  Cicero,  §  308. 

Epist  ad  Divers,  lib.  7,  epist  1 ;  (A:)  2  B.  &  B.  285. 

and  by  AulusGeUiu8,Noct.  Attic.  (/)  1  Leach,  C.  L.  430. 
lib.  1,  c.  21.    See  also  1  GreenL 
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court  saidy  '^  An  oath  is  a  religious  asseveration,  by  which 
a  person  renounces  the  mercy,  and  imprecates  the  ven- 
geance of  heaven,  if  he  do  not  speak  the  truth."  Impre- 
cation is  however  no  part  of  the  essence  of  an  oath; 
but  is  a  mere  adjunct,  of  questionable  propriety,  as  cal- 
culated to  divert  attention  from  the  true  meaning  of  the 
ceremony  and  fix  it  on  some  external  observance.  ''  An 
oath/*  says  Pufendorf(iii),  ''is  a  religious  asseveration,  by 
which  we  renounce  the  mercy  of  God,  or  invoke  his 
vengeance  upon  us  if  we  do  not  speak  the  truth.  That 
this  is  the  meaning  of  oaths  is  apparent  from  the  forms 
in  which  they  are  usually  couched.  '  So  help  me  God,' 
'  Be  Grod  my  witness,'  '  Be  God  my  avenger,'  or  equi- 
valent expressions  which  amount  to  nearly  the  same 
thing.  For  when  we  call  to  witness  a  superior  who  has 
a  right  to  inflict  punishment  on  us,  we  by  the  very  act 
pray  of  him  to  avenge  perfidy;  and  the  Being  who 
knows  all  things  is  the  avenger  of  crime  by  the  simple 
fact  of  being  witness  to  it.  Now  the  loss  of  the  assist- 
ance and  favour  of  God  is  unquestionably  in  itself  an 
extremely  severe  punishment." 


§  59.   The  utility  of  oaths  in  any  shape  has  been  Abofesof. 
strongly  questioned  (n),  but  the  chief  arguments  brought 
against  them  seem  founded  on  their  abuses.     One  of  the  Attriboring  to 
greatest  of  these  is  the  investing  oaths  with  a  conclusive  \\^j^  ^^ct 
effect — ^where  the  law  announces  to  a  person  whose  life, 


(m)  De  Jur.  Nat  et  Gent.  lib. 
4,  c.  2,  $  2.  "Eft  aatem  jus- 
jarandum  aawrtio  religiosa,  qu& 
dirina  miaericordiflB  renuncia- 
muMy  aut  dinDam  pcenam  in  uos 
depoaciams,  nisi  yerum  dicamua. 
Hone  eniiD  jurameDtorum  aen- 
■am  erne,  facile  indicant  formulae, 
qoflms  ilia  ooncipi  aoient;  pula, 
Jia  me  Dens  adjuvei,  Deus  tU 
taik,  Dan  mU  vindex,  aut  hia 


sBquipolleotes ;  quae  eodeoi  fer^ 
reddunt  Quando  enim  auperior 
puoieudi  jus  habens  testis  advo- 
catur,  simul  ab  eodem  perfidiae 
ulrio  petitur ;  et  qui  nont  omnia 
ultor  est,  quia  testb.  In  hoc  ipso 
autem  gravissima  pcena  est,  si 
quern  Deus  propitius  mortalem 
non  adjuvet" 

(n)  1  Bentb.  Jud.  £v.  book  2, 
ch.  6. 
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liberty,  or  property  is  in  jeopardy,  that  in  order  to  save 
it  he  has  only  to  swear  to  a  certain  indicated  fact 
This  was  precisely  the  case  of  the  wager  of  law  and  sys- 
tem of  canonical  purgation  anciently  used  in  England  (p). 
So  in  the  civil  law,  either  of  the  litigant  parties  might 
in  many  cases  tender  an  oath,  caUed  the  'Mecisory 
oath,**  to  the  other ;  who  was  bound  under  peril  of  losing 
his  cause,  either  to  take  it,  in  which  case  he  obtained 
judgment  without  further  trouble,  or  refer  it  back  to  his 
adversary,  who  then  refused  at  the  like  peril  or  took  it 
with  the  like  prospect  of  advantage.  The  judge  also 
(be  it  remembered  there  was  no  jury)  had  a  discretionary 
power  of  deciding  doubtful  cases  by  means  of  another 
oath,  called  the  ^'suppletory  oath,"  administered  by  him  to 
either  of  the  parties  (p).  With  reference  to  these,  one  of  the 
greatest  foreign  authorities,  who  to  the  learning  of  a  jurist 
added  the  practical  experience  of  a  judge,  expressed  him- 
self as  follows  (q) :  **  I  would  advise  the  j udges  to  be  rather 
sparing  in  the  use  of  these  precautions,  which  occasion 
many  perjuries.  A  man  of  integrity  does  not  require  the 
obligation  of  an  oath  to  prevent  his  demanding  what  is  not 
due  to  him,  or  disputing  the  payment  of  what  he  owes ; 
and  a  dishonest  man  is  not  afraid  of  incurring  the  guilt 
of  perjury.  In  the  exercise  of  my  profession  for  more 
than  forty  years,  I  have  often  seen  the  oath  deferred ; 

(o)  See  3  Blackst.  Gomm.  341 ;  to  wager  his  law,  the  common  law 

4  Id.  368.  of  England,  as  is  well  known, 

ip)  See  on  the  subject  of  these  always  rejected  the  decisory  and 

oaths,  Dig.  lib.  12,  tit  2,  1.  34;  suppletory  oaths  of  the  civilians. 

Domat,  Lois  Civiles,  part.  1,  liv.  In  France  the  decisory  oath  is  not 

3,  tit.  6,  sect.  6;    1   £▼.  Poth.  now  allowed  in  criminal  cases; 

Oblig.  part.  4,  ch.  3,  sect.  4;  Bon-  Bonnier,  Traits  des  Preuves,  | 

nier.  Traits  des  Preuves,  §§  294  316,  who  says  that  its  use  in  such 

— >333  ;     Calvin,    Lexic.  Jurid.  cases  may  be  considered  as  having 

voc.  " Juramentum,"  et  "Juris-  completely    disappeared    among 

jur.  Usus."  modern  nations ;  and  the  supple- 

(g)  1  £v.  Poth.  Obi.  §  831.  ^ory  oath  is  confined  in  France  to 

With  the  exception  of  those  cases  civil  cases.     Id,  §  323. 
in  which  a  defendant  was  allowed 
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and  I  have  not  more  than  twice  known  a  party  restrained 
by  the  sanctity  of  the  oath  from  persisting  in  what  he 
had  before  asserted."  Another  great  abuse  of  oaths  is 
ihm  frequency.  Formerly  a  system  of  wholesale  swear-  Frequency  of 
ing  pervaded  every  part  of  the  administration  of  this  *  ^™* 
conntry — ^it  was  observed,  ^*  a  pound  of  tea  cannot  travel 
regularly  from  the  ship  to  the  consumer  without  costing 
half  a  dozen  oaths  at  the  least  (r);"  and  nothing  was 
more  common  than  for  persons  to  go  before  magistrates 
and  take  voluntary  oaths  on  the  most  trivial  occasions. 
The  latter  are  now  prohibited  altogether  («),  and  by 
several  modern  statutes  a  declaration  has,  in  many  pro- 
ceedings of  an  extrajudicial  nature,  been  substituted  for 
an  oath. 

§  60.   Another  security  for  the  truth  of  evidence,  and  3«  Prewribed 
check  on  the  action  of  fraud  and  perjury,  consists  in  the  appointed  evi- 
establishment  by  law  of  prescribed  forms  to  be  observed  ^^^^^ 
when  preappointed  evidence  is  resorted  to.     Of  these  Writing. 
the  principal  and  most  universal  is  that  derived  from 
the  use  of  writing.    The  superiority  in  permanence,  and 
in  many  respects  in  trustworthiness,  of  written  over 
verbal  proofs  must  have  been  noticed  from  the  earliest 
times — ''  vox  emissa  volat;    vox  audita  perit;    litera 
scripta  manet"    The  false  relations  of  what  never  took 
place;  and  even  in  the  case  of  real  transactions  the  de- 
cayed memories,  the  imperfect  recollections  and  wilful 
misrepresentations  of  witnesses,  added  to  the  certainty 
of  die  extinction,  sooner  or  later,  of  the  primary  source 
of  evidence  by  their  death,  all  show  the  wisdom  of 
providing  some  better,  or  at  least  more  lasting,  mode  of 
proof  for  matters  which  are  susceptible  of  it,  and  are  in 
themselves  of  sufficient  consequence  to  overbalance  the 
trouble  and  expense  of  its  attainment.    ''  La  force  des 

(r)  Paley's  Moral  and  Political  Philosophy,  book  3,  part  1,  ch.  16. 
(s)  5  &  6  WilL  IV.  c.  8,  8. 12. 
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preuves  par  Verity**  says  Domat  (t),  **  consiste  en  ce  que  les 
hommes  sent  convenus  de  conserver  par  Tecriture  le 
souvenir  des  choses  qui  se  sont  pass^es,  et  dont  ils  ont 
Youlu  faire  subsister  la  m^moire,  soit  pour  s'en  faire 
des  regies,  ou  pour  y  avoir  une  preuve  perpetuelle  de  la 
v6rit6  de  ce  qu'on  6crit  Ainsi,  on  6crit  les  Gonventions 
pour  conserver  la  m6moire  de  ce  qu'on  s'est  present  en 
contractanty  et  pour  se  faire  une  loi  fixe  et  immuable  de 
ce  qui  a  ^t^  convenu.  Ainsi,  on  6crit  les  Testamens, 
pour  faire  subsister  le  souvenir  de  ce  qu'a  ordonn^  celui 
qui  avait  le  droit  de  disposer  de  ses  biens,  et  en  faire  une 
r^gle  k  son  heritier  et  a  ses  l^gataires.  Ainsi,  on  6crit  les 
Sentences,  les  Arrets,  les  Edits,  les  Ordonnances,  et  tout 
ce  qui  doit  tenir  lieu  de  titre  ou  de  loi.  Ainsi,  on  6crit 
dans  les  Registres  publics  les  Mariages,  les  Bapt^mes,  les 
actes  qui  doivent  ^tre  insinu6s ;  et  on  fait  d*autres  sem- 
blables  registres  pour  avoir  un  d^p6t  public  et  perp6tuel 
de  la  v6rite  des  actes  qu'on  y  enregistre.  •  *  •  L'^crit 
conserve  invariablement  ce  qu'on  y  confie,  et  il  exprime 
rintention  des  personnes  par  leur  propre  t^moignage." 
In  accordance  with  these  principles,  the  policy  of  the 
common  law  of  England  requires  that  the  proceedings 
of  parliament  and  the  higher  courts  of  justice,  and  some 
other  public  matters  of  great  weight  and  importance, 
shall  be  preserved  in  written  records;  and  that  many 
acts,  even  among  private  individuals,  must  only  be  done 
by  deed  or  writing.  To  these  large  additions  have 
been  made  in  modem  times,  especially  by  the  institution 
of  public  registers  for  marriages,  births,  deaths,  &c., 
and  by  the  celebrated  statute  29  Car.  II.  c.  3,  commonly 
called  "  The  Statute  of  Frauds  and  Perjuries."  Its 
principal  provisions  are  the  prohibiting  of  all  parol 
leases  for  more  than  three  years,  &c.(u):  that  ''  no  ac- 
tion shall  be  brought  to  charge  any  executor  or  admi- 

(0  Domat,  Lois  Civiles,  part.       infra^  Part  2,  chap.  3,  sect  1. 
1,  liv.  3,  tit.  6,  sect  2.       See  (u)  Sect.  1  and  2. 
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nistrator  upon  any  special  promise  to  answer  damages 
out  of  his  own  estate;  or  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the 
debty  default  or  miscarriages  of  another  person,  or  to 
charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage,  or  upon  any  contract  or  sale 
of  lands,  tenements  or  hereditaments,  or  any  interest  in 
or  concerning  them,  or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  memorandum  or  note 
thereof^  shall  be  in  writing  and  signed  by  the  party  to 
be  charged  therewith, '  or  some  other  person  there- 
unto by  him  lawfully  authorized"  {v).  It  likewise 
enacts  (x)y  that  *'  no  contract  for  the  sale  of  any  goods, 
wares  or  merchandizes,  for  the  price  of  10/.  sterling,  or 
upwards,  shall  be  allowed  to  be  good  except  the  buyer 
shall  accept  part  of  the  goods  so  sold  and  actually  re- 
ceive the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  some  note  or 
memorandum  in  writing  of  the  said  bargain  be  made 
and  signed  by  the  parties  to  be  charged  by  such  con- 
tract, or  their  agents  thereunto  lawfully  authorized."  In  Fonns  super- 
many  cases  also  certain  forms  are  superadded  to  writing,  ^^r^  ^  ^"^' 
Thus,  it  is  essential  to  the  validity  of  a  deed  that  it  be 
sealed  and  delivered  (y).  And  by  the  7  Will.  IV.  Sc 
1  Vict  c.  26,  8.  9  (explained  by  15  &  16  Vict.  c.  24),  a 
will  must  be  in  writing,  and  executed  by  being  signed 
at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
other  person  in  his  presence  and  by  his  direction ;  and 
such  signature  shall  be  made  or  acknowledged  by  the 
testator  in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time ;  and  such  witnesses  shall  attest  and 
subscribe  the  will  in  the  presence  of  the  testator,  &c. 

(o)  Sect  4.  (y)  2  Blackst  Comm.  cb.  20; 

(x)  Sect  16  (marked  17  in  the       Finch,  Com.  Laws,  24  a. 
ordinary  copies). 

F 
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It  must  not  be  supposed  that  this  is  peculiar  to  our  law. 
The  Jews,  the  Romaos^  the  Anglo-Saxons,  and  most 
other  nations,  have  had  their  preappointed  evidence; 
•*— requiring  certain  acts  to  be  done  by  writing,  or  in 
some  particular  way.  See  a  variety  of  instances  collected 
in  Greenleaf's  Law  of  Evidence,  vol.  i.  ^  262,  note  (1), 
4th  edit. 

ComeqiMiiM  §  61.    As  a  general  rule,  when  the  law  prescribes 

lerrance  of  pre-  fonns  for  preappointed  evidence  the  non-compliance  with 
icribtd  fomw.    Aem  is  fatal  to  the  transaction,  and  the  whole  becomes 

a  nullity.  ''  Nob  observatli  formii  infertur  adnullatio 
act&s(z)."  "Forma  legalis,  forma  e8sentialis(a)."  "  So- 
lemnitates  legis  sunt  observand8e(&)."  Bentham  recom- 
mends that  this  should  be  reversed,  and  that  pointed 
suspicion,  not  nullification,  should  be  the  result  (c).  He 
admits,  however,  that  nullification  is  just  in  certain 
cases(£2).  On  the  other  hand,  it  is  impossible  to  deny 
that  the  principle  may  be,  and  often  has  been,  extended 
beyond  the  limits  alike  of  usefulness  and  propriety,  and 
the  truth  and  good  sense  of  the  entire  matter  seem  con- 
tained in  the  following  observations  of  Sir  W.  D.  Evans  («). 
**  The  interest  of  society  is  greatly  promoted,  by  esta- 
blishing authentic  criteria  of  judicial  certainty,  so  ihr  as 
this  object  can  be  effectuated  without  materially  inter- 
fering with  the  claims  of  general  convenience.  Where 
the  acts  which  may  become  tiie  subject  of  examination 
will  admit  of  deliberate  preparation,  and  the  purposes  of 
them  evince  the  propriety  of  a  formal  memorial  of  their 
occurrence,  more  especially  when  they  are  from  their 
nature  subject  to  error  and  misrepresentation,  it  is  rea- 
aonable  to  expect  that  those  who  are  interested  in  their 

(jr)  5  Ca  iv.a;  12  Co.  7.   The  (6)  Jenk.  Cent  3,  Cn.  4S. 

Mine  holds  in  the  French  law.  (c)  2   Benth.  J  ad.   £v.  467, 

See  Bonnier,  Traits  des  P^ettves,  487,  618. 
§  334 ;  Domat,  part  1 ,  liv.  3,  dt  9,  {d)  ItL  470. 

sect.  2,  §  vi.  le)  2  Et.  Poth.  H8. 

(a)  10  Co.  100  a. 
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preservation  sbotild  provide  for  it  in  a  manner  previously 
regahted  and  established^  or  that,  in  case  of  neglect^ 
their  particular  interest  should  be  deemed  subordinate  to 
the  great  puposes  of  general  certainty.  But  it  is  also 
certain  that  this  system  of  precaution  may  be  carried  too 
iar,  by  the  exaction  of  formalities,  cumbersotne  and  in- 
convenient to  the  general  intercourse  of  civil  transac- 
tions; the  special  application  of  these  principles  must  be 
chiefly  governed  by  municipal  regulations :  but  as  a 
general  observation,  it  is  evident  that  the  great  excel- 
lence of  any  particular  system  must  consist  in  requiring 
as  much  certainty  and  regularity  as  is  consistent  with 
general  convenience,  and  in  admitting  as  much  latitude 
to  private  convenience  as  is  consistent  with  general  cer- 
tainty and  regularity.  It  may  be  added,  that  for  these 
purposes  every  regulation  should  be  attended  with  the 
most  indisputable  perspicuity;  and  that  the  established 
forms  should  be  cautiously  preserved  from  any  intricacy 
or  strictness  that  may  tend  to  perplex  and  embarrass 
the  subjects  which  they  were  designed  to  elucidate,  and 
to  endanger  and  destroy  the  substance  which  they  were 
instituted  to  defend." 

§  62.  Another  plan,  resorted  to  by  the  laws  of  most  4.  RejectioD  of 

^  c  1.  •     ^       •    1     •  •  •  A    •     ^1.     the  tMtimonf  of 

nations,  for  guardmg  agamst  misdecision  consists  m  the  aospected  per^ 
•bsolote  repudiation  as  witnesses  of  persons  whose  tes-  ^^* 
timony,  either  from  interest  in  the  matter  in  dispute  or 
any  other  visible  cause,  seems  likely  to  prove  untrust- 
worthy.   This  is  the  tvcasalio  teiixum  of  the  civilians,  and 
in  our  law  is  called  ''  The  Incompetency  of  Witnesses." 
Its  policy  however  has  been  seriously  doubted,  even  Policy  of  Uiis. 
fiercely  attacked,  in  modem  times,  and  much  said  and 
written  on  both  sides  of  the  question  (/).     Perhaps  the 
true  view  of  this  matter  is  that  the  principle  of  recusation 

C/)  See  Benth.  Jud.  £t.  vol.  i.  Tayl.  £v.  §^  946—953 ;  Ph.  h 
pp.  3,  151,  152;  vol.  ii.  pp.  541,  Am.  £v.43— 45;  Bonnier,  Traits 
542,  543 ;  voL  v.  pp.  34—165 ;       det  Preuves,  %  189,  &c. 
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or  incompetency  should,  at  least  in  general,  be  confined 
to  preappointed  evidence.  Although  Bentham  confounds 
them  in  a  general  denunciation  {g\  there  is  a  great  dif- 
ference between  the  rejection  of  evidence  and  the  rejection 
of  witnesses.  Evidence  may  fairly  be  rejected  when  so 
remote  that  to  allow  tribunals  to  act  on  it  would  invest 
them  with  dangerous  or  unconstitutional  power ;  or,  be- 
cause, being  derivative  instead  of  original,  its  very  pro- 
duction carries  the  impress  of  fraudulent  suppression  of 
better;  or,  where  its  disclosure  might  endanger  the  public 
safety.  But  the  testimony  of  casual  witnesses  to  a  fact, 
t.  e.  persons  who  have  incidentally  witnessed  a  fact,  and 
this  is  often  an  act  unforeseen  except  by  the  doer,  who 
is  deeply  interested  in  its  concealment,  comes  under  none 
of  these  heads.  They  are  the  original  depositories  of  the 
evidence;  what  they  have  been  heard  to  say  out  of 
court  would  be  open  to  the  same  objections  as  their 
testimony,  aggravated  by  the  disadvantage  of  coming 
obstetricante  manu;  and  in  many  cases  the  excluding 
their  testimony  would  be  to  exclude  all  attainable  evi- 
dence on  the  question  in  dispute,  and  offer  by  impunity 
a  premium  to  dishonesty,  fraud,  and  crime.  If  it  be 
said  that  owing  to  unsoundness  of  mind,  deficiency  of 
religion,  antecedent  misconduct,  or  personal  interest  in 
the  matter  in  question,  their  evidence  is  Ukely  to  prove 
unsafe ;  the  answer  is,  that  any  line  drawn  on  this  sub- 
ject must  necessarily  be  in  the  highest  degree  arbitrary. 
It  is  impossible  to  enumerate  k  priori  the  causes  which 
may  distort  or  bias  the  minds  of  men  to  pervert  or  mis- 
state the  truth,  far  more  to  estimate  their  weight  in  each 
individual  case  or  with  each  pailicular  person.  But  it  is 
very  different  with  preappointed  evidence,  where  parties 
have  power  to  select  their  witnesses,  and  thus  make  the 
original  depositories  of  the  evidence  to  their  acts.  To 
such  the  law  may  fairly  say,  "  You  shall  for  this  purpose 
select  persons  who  from  their  station,  occupation,  or 

(g)  See  1  Benth.  Jud.  £▼.  1—3,  and  pastim. 
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habits^  are  likely  to  be  of  more  than  ordinary  intelli- 
gence, knowledge,  or  trustworthiness:  if  you  do  not, 
you  must  take  the  consequences/'  AH  this  seems  a 
natural  and  just  development  of  the  great  principle,  in 
the  English  law  a  fundamental  one,  that  requires  the 
best  evidence  to  be  given,  and  is  further  recommended 
by  being  rarely  productive  of  injury  or  inconvenience  (A). 

§  63.  But  whatever  the  real  value  of  this  principle,  its  EooTmoui 
abuses  have  been  enormous.  In  the  civil  law,  the  list  of 
persons  liable  to  be  rejected  as  incompetent  to  bear  testi- 
mony was  so  large  that,  if  the  rules  of  exclusion  had  not 
been  qualified  or  evaded,  it  is  difficult  to  see  how,  even 
with  the  interrogation  of  parties  and  the  perilous  aid  of  the 
decisory  and  suppletory  oaths,  justice  could  have  been  ad- 
ministered at  all  (t).  And  these  very  qualifications  and  eva- 
sions gave  rise  to  a  still  greater  evil,  which  shall  be  noticed 
presently  (A).  In  some  instances  entire  classes  were  re- 
jected, not  from  any  distrust  in  their  veracity,  but  as  a 
punishment  for  oiTences,  or  with  the  view  of  affixing  a  stigma 
for  religious  or  political  opinions.  The  strongest  illustra- 
tion of  this  is  to  be  found  in  the  celebrated  constitution 
of  the  Greek  emperor:  by  which  Pagans,  Manichaeans, 
and  members  of  some  other  sects,  were  disqualified  from 
giving  evidence  under  any  circumstances ;  while  heretics 
and  Jews  were  only  allowed  to  do  so  in  causes  in  which 
heretics  or  Jews  were  parties,  and,  except  in  some  pe- 
culiar cases  from  necessity,  could  not  bear  testimony 
against  orthodox  Christians  (/).     Similar  principles  pre- 


(A)  See  on  this  Bobject,  Part  1, 
cb.  1,  and  Part  3,  book  2. 

(i)  See  Dig  lib.  22,  tit.  5 ;  Cod. 
nb.  4,  tit  20 ;  Hubenis,  Prsel. 
Jur.  Civ.  lib.  22,  tit.  5 ;  Heinec. 
ad  Pand.  par.  4,  §§  136-140. 
Bonnier,  in  his  Traits  des  Preaves, 
^  185—197,  considers  that  the 
pontire  rejection  of  witnesses  was 


rare  in  the  ancient  Roman  law, 
and  that  the  complicated  systeni 
established  in  Europe  was  chiefly 
the  work  of  the  middle  age  civi- 
lians. 

{k)  See  infra,  §  74. 

(/)  Cod.  iib.  ],  tit.  5,  I.  21. 
We  subjoin  this  constitution  en- 
tire.   **  Qaoniam  multi  j  udices  in 
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vailed  ia  the  canon  law  (m),  which  also,  as  might  have 
been  expected,  rejected  the  evidence  of  excommunicated 
pefsonSy  at  least  when  tendered  against  such  as  were 
orthodox  (n).  Even  whole  races  and  nations  have  occa* 
sionally  been  brought  within  the  pale  of  exclusion ;  as 
in  some  parts  of  the  West  Indies,  where  die  evidence  of 
a  negro  slave  was  not  receivable  against  a  free  person  (o); 
and  in  India,  where  that  of  a  Hindoo  seems  not  to  have 
been  receivable  against  a  Mohammedan  {p).  Although 
the  English  law  never  went  so  far  in  this  respect  as  those 
of  most  other  countries,  yet  even  among  us  the  number  of 
grounds  of  incompetency  to  give  evidence  was  formerly 
very  considerable.    They  have  been  much  reduced  in 


dirimendis  litigiia  nog  interpella- 
Tenint,  nostro  indigentes  oraculo^ 
ut  eis  referetur  quid  de  testibus 
bsereticis  statuendum  sit^  utnimne 
accipiantur  eorum  testimonia,  an 
reepuantur,  sancimus,  contra  or- 
thodoxos  quidem  litigantes  ne- 
mibi  hffiretico,  vel  his  etiam  qui 
Judaicaip  Bapentitionem  colunt, 
esse  in  testimonia  communionem : 
rive  utraque  pars  orthodoxa  sit, 
sive  altera.  Inter  se  autem 
hsreticis,  vel  Judaeis,  ubi  litigan- 
dum  existimaverint,  concedimus 
fb^as  p^rmiictum,  et  dignos  liti- 
gatoribuB  etiam  testes  introdu- 
cere :  exceptis  scilicet  bis,  quos  vel 
Manichaicus  furor  (ciijus  partem 
et  Borboritas  esse  manirestum  est), 
▼el  Pagana  superstitio  detinet: 
Samaritis  nibilominus,  et  qui  illis 
non  absimiles  sunt,  Montanistis, 
etXascodrogitis,  et  Opbitis;  qui- 
bus  pro  reatus  similitudine  omuis 
legitimus  actus  interdictus  est. 
Sed  his  quidem,  id  est,  Mani- 
cbaeis,  Borboritis,  et  Paganu,  nee- 


non  Samaritis,  et  Montanistis,  et 
Tascodrogitis,  et  Opbitis  omne 
testimonium,  ricut  et  aliaft  kgiti- 
mas  conversationet  sancimus  esse 
interdictum.  Aliis  vero  boereticif 
tantummodo  judicialia  testimonia 
contra  orthodoxos,  secundiim  quod 
constitutum  est,  volumus  esse  in- 
bibita.  Caeterum  testamentam 
testimonia  eorum,  et  qus  in  ul- 
timis  elogiis,  vel  in  contractibus 
consistunt,  propter  utilitatem  ne- 
cessarii  usus,  eis  sine  ulla  distinc- 
tione  permittimus,  neprobatiouum 
lacultas  angustetnr." 

(i^)  Lanpel.  Inst.  Jur.  Can.  lib. 
3,  tit.  14,  S  15;  Decretal.  Greg. 
IX.  lib.  2,  tit.  20,  §  21 ;  Ayl. 
Par.  Jur.  Can.  Angl.  448. 

(n)  Lancel.  in  loc.  cit. 

(o)  Browne's  Civil  Law,  vol.  i. 
p.  107,  note;  Shephard*s Colonial 
Practice  of  St.  Vincent,  69,  70. 

(  p)  See  Arbuthnot's  Reports  of 
the  Foujdaree  Udalut,  p.  1,  and 
Preface,  p.  xxiii. 
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modem  iimts,  by  the  decisions  of  the  judges  «nd  the 
inteHerence  of  the  legislature  (r). 

§  64.  One  of  the  strangest  and  most  absurd  appK-  Tettimony  of 
cations  of  this  principle  was  the  rejecting,  or  at  least 
regarding  with  suspicion,  die  testimony  of  women  as 
compared  with  that  of  men.  The  Hindu  code,  it  ap- 
pears, rejected  their  evidence  absolutely  (s) ;  as  likewise 
did  Mohammed  on  charges  of  adultery,  and  probably 
iB  other  instances  (Q.  Nor  were  these  merely  Asiatic 
▼iewB.  The  law  of  ancient  Rome,  white  admitting  their 
testimony  in  general  (u),  refused  it  in  certain  cases  (9). 
The  ciinl  and  canon  laws  of  mediaeval  Europe  seem  to 
have  carried  the  exclusion  much  furtiier  (x) ;  for  which 
the  following  reason  is  given  by  M ascardus  (y).  "  Fos- 
rainis  plerumque  omnin6  non  creditur,  ob  id  duntaxat, 
quod  sunt  foeminse,  quee  ut  plnrimum  solent  esse  fraudu- 
lentee,  foliaces,  et  dolosee."  And  Lancelottus,  in  his  Insti- 
tutiones  Juris  Canonici,  lays  down  in  the  most  distinct 
terms  that  women  cannot  in  general  be  witnesses,  citing 
the  language  of  Virgil,  ^  Varium  et  mutabile  semper 
fcemina"(2r), — not  the  only  instance  in  which  poetry  has 
been  invoked  to  justify  ipaxims  and  laws  indefensible  by 
reason.  That  these  rules  were  plastic  enough,  like  the 
other  rules  of  those  systems,  and  admitted  many  ex* 


(r)  On  the  tabject  of  the  in- 
competeDcy  of  witoeMet ,  eee  Part 
1,  ch.  2,  and  Part  2,  ch.  2. 

(t)  Translation  of  Pootee,  ch. 
3,  aect  S,  in  Halhed's  Code  of 
Gentoo  Lavs. 

(0  See  Gibbon's  History  of 
the  Decline  and  Fall  of  the  Ro- 
man Empire,  ch.  50 ;  Hamilton's 
Translation  of  Hediiya,  vol.  i.  p. 
882;  and  Arbathnot's  Reports  of 
the  Foojdaree  Udalut,  p.  8. 

(a)  Dig.  Ub.  22,  Ut.  5,  L  18. 


(9)  Dig.  lib.  22,  tit.  5,  1.  18; 
and  see  the  note  by  PhiUimort 
to  the  3rd  Ed.  of  Smith's  Lead- 
ing Cases,  vol.  2,  p.  250. 

(x)  Mascard.  de  Prob.  Cond. 
763;  Lancelott.  Inst.  Jur.  Can* 
lib.  3,  tit.  14,  f  10.  See  also 
Heinec.  ad  Pand.  Pars  4,  §  127 

(2). 

{y)  M ascardos  de  Prob.  Cond. 

763,  NN.  2,  3. 

(j)  An.  4,  569,  570. 
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ceptionsy  may  easily  be  coDceived  (a) ;  but  the  following 
extract,  from  an  able  French  jurist  of  our  time,  shows 
how  long  the  principle  held  its  ground  on  the  conti- 
nent (6).  ''  Afler  women  had  been  admitted  to  bear 
testimony  by  an  ordmance  of  Charles  VI."  (of  Fi*ance) 
"  of  the  15th  Nov.  1394,  it  was  long  before  their  evidence 
was  considered  equivalent  to  that  of  a  man.  Bruneau, 
although  contemporary  of  Mde.  de  S^vign^,  did  not 
scruple  to  write,  in  1686,  that  the  deposition  of  three 
women  was  only  equal  to  that  of  two  men.  At  Berne, 
so  late  as  1821 ;  in  the  Canton  of  Vaud,  so  late  as  1824, 
the  testimony  of  two  women  was  required  to  counter- 
balance that  of  one  man.  We  will  say  nothing  of  the 
minor  distinctions  with  which  the  system  was  complicated, 
such,  for  instance,  as  the  principle  that  a  virgin  was  en- 
titled to  greater  credit  than  a  widow — magis  creditur 
virffini  quam  viduce"  In  Scotland  also,  until  the  begin- 
ning of  the  18th  century,  sex  was  a  cause  of  exclusion 
from  the  witness  box  in  the  great  majority  of  cases  (c). 
Even  our  old  English  lawyers  occasionally  rejected  the 
evidence  of  women,  on  the  ground  that  they  sre  frail  {d). 
Sir  Edward  Coke(^),  in  the  reign  of  Charles  L,  without 
a  single  note  of  dissent  or  disapprobation,  writes  thus : — 
**  In  some  cases  women  are  by  law  wholly  excluded  to 
bear  testimony ;  as  to  prove  a  man  to  be  a  villein  (/) — 
tnulieres  ad  probationem  status  hominis  admitti  non  de- 
bent*'  It  seems  also  that  in  very  early  times  their  testi- 
mony was  insufficient  to  prove  issue  bom  alive,  so  as  to 


(a)  See  Mascard.  in  he.  cU. 

(6)  Bonnier,  Traits  des  Preuves, 
§203. 

(r)  Hume,  Crim.  Law  of  Scot- 
land, vol.  2,  pp.  339,  340 ;  Bur- 
nett, Crim.  Law  of  Scotland, 
3S8--390.  See  also  20  Ho.  St. 
Tr.  44,  note. 

{,d)  Fitxb.  Abr.  Villenage,  pL 


37;  Bro.  Abr.Te8tinoignes,pl.30. 

{e)  Co.  Litt.  6  b. 

if)  Ace.  Fitzb.  Abr.Villenag^, 
pi.  37;  Bro.  Abr.  Testmoignei, 
pi.  30 ;  wlio  refers  to  a  case  in  the 
13  Edw.  I.;  Britton,c.31.  See, 
however,  the  case  on  the  eyre  of 
York,  in  the  13  Hen.  III.,  cited 
by  Fitsh.  Villenage,  pi.  43. 


JUDICIAL  SVlDENCfi. 


73 


entitle  a  man  to  be  tenant  by  the  curtesy  (^);  neither 
could  they  prove  the  summons  of  jurors  in  an  a8size(A). 

S  66.  One  of  the  most  obvious  modes  of  guardincc  *•  J^.^in*""? « 

.      ^        .  J     .  .  •  ^      •      ^1  ..  .   .      certain  number 

against  misdecision  consists  in  the  exacting  a  certain  of  media  of 
number  of  witnesses  or  other  media  of  proof.    The  great  P"^'* 
advantage  of  a  plurality  of  witnesses  consists  in  this.  Advantages  of. 
that  a  false  story  runs  a  strong  risk  of  being  detected 
by   some  discrepancy  in   their  testimony,   especially  if 
they  are  questioned  skilfully  and  out  of  the  hearing  of 
each  other  (i).     But,  however  salutary  such  a  rule  may  EviU  of. 
be  in   countries  where  mendacity  and  perjury  are  so 
common  and  notorious  as  scarcely  to  be  looked  upon  as 
crimes  (ft),  and  also  in  some  cases  of  a  serious  and 
peculiar  nature,  it  is  certainly  not  based  on  any  principle 
of  general  jurisprudence,  and  wherever  so  considered 
has  brought  immense  evils  in  its  train  (/). 

§  66.  The  law  of  Moses  in  certain  criminal  cases,  and  Pnctioo  of  the 
the  New  Testament  in  certain  ecclesiastical   matters,  eanftnirtt. 


(g)  See  Hargrave*8  Co.  Litt. 
29  b,  note  5. 

(A)  Co.  Litt.  158  b. 

(i)  A  celebrated  application  of 
this  principle  is  to  be  found  in  the 
■tory  of  Susannah  and  the  Elders, 
in  the  Apocrypha. 

(k)  See  the  picture  drawn  by 
Cicero,  in  his  oration  for  Flaccus, 
of  the  profligacy  of  the  Greeks  in 
this  respect.  **  In  some  coun- 
tries," says  Bentharo,  3  Jud.  £v. 
1 68—9, "  there  have  been  said  to 
exist  a  sort  of  houses- of-call,  or 
register-offices,  for  a  sort  of  wit- 
nesses of  all  work,  as  in  London 
for  domestic  servants  and  work- 
men in  different  lines,  and  in 
some  parts  of  Italy  for  assassins. 


Ireland,  whether  in  jest  or  in 
earnest,  was  at  one  time  noted 
for  breeding  a  class  of  witnesses, 
known  for  trading  ones  by  a  sym- 
bol of  their  trade,  straws  sticking 
out  of  their  shoes.  Under  the 
Turkish  Government,  it  seems 
generally  understood  that  the 
trade  of  testimony  exists  upon  a 
footing  at  least  as  flourishing  as 
that  of  any  other  branch  of  trade." 
The  morals  of  mediaeval  Europe 
are  well  known  to  have  been 
very  low  on  this  subject ;  and  all 
accounts  agree  in  describing  hard- 
ened perjury  as  still  rife  through- 
out  the  East. 

(/)  See  infra^  ^  69  et  teq. 
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require  two  witnesses ;  whence  tbe  ciyQians  and  canonists 
(the  latter  at  least)  inferred  a  divine  command  to  exact 
that  number  in  all  cases,  both  civil  and  criminal  (m). 
The  text  of  the  Imperial  Code  is  positive :  **  Manifest^ 
sancimusy  ut  unius  omnin6  testis  responsio  non  audiatur, 
etiamsi  preeclarse  curin  honore  praefiilgeat  (n) :  Sola 
testatione  prolatam,  nee  aliis  legitimis  adminiculis  causam 
approbatam,  nuliius  esse  momenti,  certum  est  (o)."  And 
that  of  the  Decretals  runs  thus(j7):  ^  Lic^t  qusedam 
sint  causae  quae  plures  qu^m  duos  exigant  testes,  nulla 
est  tamen  causa,  quse  unius  testimonio  (quamvis  legiti- 
mo)  terminetur."  Sometimes  even  this  was  insufficient. 
Five  witnesses  were  required  by  the  imperial  law  to  prove 
certain  payments  (9):  the  canon  law  occasionally  re- 
quired five,  seven,  or  more,  witnesses  to  make  foil 
proof  (r) ;  and  tbe  number  necessary  on  criminal  charges 
brought  against  persons  in  office  in  the  church  is  almost 
incredible  (s).     By  the  law  of  Mohammed   a  woman 


(m)  See  infra,  Part  3,  book  2, 
cb.  7. 

(n)  Cod.  lib.  4,  tit  20, 1.  9. 

(0)  Cod.  lib.  4,  tit.  20,  1.  4. 
Bonnier,  in  bis  Traits  des  Preuves, 
9  201,  bas  an  able  argument  to 
sbow  tbat  tbts  principle  was  not 
establtsbed  in  the  Roman  juris- 
prudence until  tbe  time  of  tbe 
Lower  Empire,  and  bad  its  origin 
in  tbe  constitution  of  tbe  Em- 
peror Constantine,  Cod.  lib.  4,  tit. 
20,1.9,  which  (Bonnier  thinks) 
converted  into  a  rule  of  law  what 
bad  previously  been  laid  down  as 
matter  of  advice  and  caution.  See 
further  on  this  subject,  Huberus, 
Prael.  Jur.  Civ.  lib.  22,  tit.  3,  n. 
2,  and  infra,  Part  3,  book  2, 
cb.  7. 

(p)  Decretal.  Greg.  JX.  lib.  2, 
tit  20,  c.  23. 


(9)  Cod.  lib.  4,  tit  20, 1.  18. 

(r)  Ayl.  Par.  Jur.  Can.  Angl. 
444;  1  Greenl.  £v.  §  260  a,  note 
(2),  4tb  £d.;  Evans  v.  Evans,  1 
Roberts.  Eccl.  R.  171. 

(«)  Fortescue,  in  his  Treatise 
de  Laud.  Leg.  Angl.  cap.  32 
(written  before  the  Reformation), 
tells  us  of  a  **  lex  Generalis  Con- 
silti,  quit  cavetur,  ut  non  nisi 
duodecim  tesiium  depositione  car- 
dinalesde  criminibus  conviucan- 
tur.*'  Waterhouse,  in  bis  Com- 
mentary on  Fortescue,  p.  405, 
says  tbat  be  is  not  aware  what 
council  is  here  referred  to,  nor 
have  we  been  able  to  find  it ;  but 
be  refers  to  tbe  2nd  Synod  of 
Rome,  under  Sylvester,  as  given 
in  tbe  Concilia  of  Binius,  vol.  i. 
p.  315,  the  third  canon  of  which 
is  as  follows.    **  Non  damnabttur 
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could  not  be  convicted  of  adultery  unless  on  the  testn 
mony  of  four  male  witnesses  (<) ;  and  his  successor  the 
Caliph  Omar  decided,  with  reference  to  this  law,  that  all 
circumstantial  evidence,  however  proximate  and  convinc* 
ing,  was  of  no  avail  and  that  the  four  male  witnesses 
must  have  witnessed  the  very  act  in  the  strictest  sense  of 
the  word  (u). 


§  67.  But  since  evidence  may  be  circumstantial  as 
well  as  direct,  the  system  would  have  been  imperfect 
were  not  the  number  of  drcumstanees  requisite  for  con- 
viction defined  with  the  same  logical  precision.  Thrt^ 
presumptions  at  least  were  therefore  considered  necessary 
by  the  doctors  of  the  civil  law ;  unless  they  w^re  ex- 
tremely strong,  in  which  case  two  might  suffice  (:r) ;  and 
the  Austrian  legislature,  so  late  as  1833,  prohibited  all 
condemnation  from  circumstances  unless  there  were  at 
least  three.    The  climax  of  absurdity  however  appears 


pnesul,ntsi  in  septtiaginta  duobus, 
neque  pnesul  lummus  a  quoquam 
jndicabitur,  qaoniam  bu  scriptum 
eit :  Non  ctt  discipuliu  super  ma- 
guftrum.  Presbyter  aptem,  nisi 
in  quadraginU  quatuor  testimonia 
Don  damnabitur.  Diaconus  aatem 
cardine  coostrictis  nrbis  Romse, 
niii  io  triginta  sex,  non  condem- 
nabitor.  Sabdiaconus,  acolytbus, 
eaKMCtsta,  lector,  qid  (sicui  scrip- 
tmn  est)  in  septem  testimonia 
fiUos  et  uzorem  babentes,  omnino 
Christam  pnedicantes,  sicnt  datur 
mysUca  Veritas."  In  tbe  laws 
of  Hen.  I.  also,  c.  5,  {  11, 
tbere  is  this  passage.  "  Non 
dampnetor  presul  nisi  in  Izxii. 
testibos ;  neqne  presul  summos  a 
qaoqoamjndicetur.  PTesbitercar- 
dinaiis  nisi  in  zliiii.  testibns  non 
dampaabitnr ;  diaconus  cardinalis 


nisi  in  xxvi. ;  siibdiaoonus  et  infra 
nisi  in  vii. ;  nee  major  in  minorum 
impetitione  dispereat"  In  tbe 
Law  Review,  vol.  i.  p.  380,  and 
vol.  iv.  p.  133,  it  is  stated  tbat 
by  the  canoo  law,  in  the  cafe  oC 
a  cardinal  charged  with  inconti- 
nence, the  plena  probaiio  must  be 
established  by  no  less  than  seven 
eye-witnesses:  but  no  authority 
is  eited.  See  also  1  Greenl.  £v. 
§260a,pote(l),  ^b£d. 

(0  See  Gibbon's  History  of 
the  Decline  and  Fall  of  the  Ro- 
man Empire,  cb.  50. 

(tr)  Id. 

(x)  Bonnier,Trait^desPreuves, 
^  650.  In  consequence  of  an 
oversight  or  misprint  there  are 
two  articles  bearing  tbat  number. 
Our  reference  is  to  tbe  first 
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in  the  Bavarian  code.  Having  observed  that  inculpative 
circumstances  are  of  three  kinds :  viz.,  antecedent  to  the 
acty  as  preparations,  threats,  &c. ;  concomitant^  as  in  case 
of  homicide  a  weapon  of  the  accused  found  near  the 
dead  body;  and,  subsequent^  as  flight  from  justice, 
attempts  to  suborn  witnesses,  and  the  like ;  the  Bavarian 
legislature  ordained  that  some  circumstances  belonging 
to  each  class  must  be  proved  (y ). 


Abates  of  §  68.  There  is  unquestionably  no  branch  of  jurispru- 

ilenoe!  *^*'       deuce  whose  principles  have  been  so  much  abused  and 

pushed  beyond  their  legitimate  limits  as  judicial  proof, 
especially  with  regard  to  its  exclusionary  rules  (z).  This 
arises  partly  from  its  being  one  of  those  least  under- 
stood;— the  substantive  branches  of  law  always  come  to 
perfection  before  the  adjective; — and  partly  from  arti- 
ficial rules  of  evidence  being  found  an  excellent  shield 
for  acts  which  it  is  not  desired  to  suppress,  but  would 
be  unsafe  or  scandalous  to  legalize.  In  such  cases 
the  prohibiting  the  act,  but  requiring  for  proof  of  it 
evidence  so  peculiar,  either  in  quantity  or  quality,  as  to 
render  condemnation  practically  impossible  is  the  ready 
device  of  corrupt  legislation.  Some  abuses  of  judicial 
evidence  have  been  alluded  to  in  the  course  of  this  In- 
troduction :  and  we  purpose  to  conclude  it  by  pointing 
Tipo  partion-  attention  to  two^  which,  from  their  magnitude,  their 
notice?*""""^   prevalence,  and  the  danger  under  which  all  tribunals, 

especially  of  a  permanent  nature,  lie  of  falling  into  them, 
deserve  particular  notice. 


(y)  It  is  right  to  mention  that 
the  statements  here  made  relative 
to  the  laws  of  Austria  and  Bava- 
ria are  taken  from  Bonnier,  Trait€ 
des  Preuves,  §§  650  (the  first  with 
that  number)  and  653,  and  to 
advert  to  the  circumstance  that 
hii  work  was  published  previous 


to  the  eventful  years  1848  and 
1849. 

(z)  "  II  est  plus  commode  sans 
doute  d*exclure  en  masse  les  in- 
dices que  de  les  analyser;  mais 
est-ce  14  rendre  la  justice?"  Bon- 
nier, Traits  des  Preuves,  §  650, 
bis.     See  note  (x),  supra. 
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§  69.  The  6rst  of  these  has  its  origin  in  a  natural  i.  ArtiBcialie- 
tendency  of  the  human  mind  to  re-act  or  turn  round  on  ^'  convictioD. 
itself,  by  assuming  the  convertibility  of  the  end  with 
the  means  used  to  attain  it.  As  connected  witli  the 
subject  before  us,  this  displays  itself  in  the  creation  of  a 
system  of  technical^  and  as  it  were  mechanical  belief, 
dependent  on  the  presence  of  instruments  of  evidence  in 
some  given  number;  and  which  has  with  great  truth 
and  power  been  designated  ^^  un  syst^me  qui  tarifait  les 
t^moignages,  au  lieu  de  les  soumettre  ^  la  conscience  du 
juge  (a)/'  It  is  strongly  illustrated  by  the  practice  of  the  Practice  of  the 
civil  and  canon  laws  on  the  continent  of  Europe,  thus  ^nonjiji^ 
ably  described  by  the  eminent  French  lawyer  just 
quoted  (ft).  ''  The  technical  rules  relative  to  testimonial 
proof  which  were  devised,  or  at  least  developed,  by  the 
doctors  of  the  middle  ages,  are  of  two  kinds.  Some 
exact  absolutely  certain  conditions  in  order  that  legal 
conviction  may  exist,  while  others,  still  more  extravagant, 
create  in  certain  cases  an  artificial  legal  conviction  even 
where  real  conviction  may  not  exist."  '^  If,"  he  adds  in 
another  place  (c),  ^*  the  rule  rejecting  the  testimony  of  a 
single  witness  was  not  perfectly  reasonable;  another 
principle  much  more  dangerous  was  that  which,  creating 
a  legal  conviction  altogether  artificial,  established  that 
the  concurrent  deposition  of  two  unsuspected  witnesses 
must  necessarily  induce  condemnation.  Here  the  appli- 
cation of  the  text  of  the  Corpus  Juris  was  completely 
mistaken ;  for  such  a  logical  error  was  never  professed 
at  Rome,  or  even  at  Constantinople."  But  it  was  exactly 
suited  to  the  scholastic  and  subtilizing  spirit  of  more 
recent  times.  The  text  of  the  code  being  peremptory, 
that  the  testimony  of  one  witness  could  not  be  acted  on 
under  any  circumstances  (cQi  ^^^  that  two  were  sufficient 

(a)  BoDDier,  Traits  dee  Preuyes,      §202.    See  also  5  Benth.  Jud. 
§  161.  £v.  470,  471. 

(b)  Id.  %  199.  (d)  Cod.  lib.  4,  tit.  20,  1.  9. 

(c)  Boomer,  Traits  dee  Prenvet,      "Uniua  omnino  testis  responsio 
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in  all  cases  where  no  greater  number  was  expressly 
reqikired  by  law  (e) ;  the  doctors  of  the  civil  law  hastily 
(they  perhaps  thought  logically)  inferred  that  the  depo- 
sition of  two  witnesses  who  were  omni  exceptione 
majoresy  amounted  to  proof;  and  bestowed  on  it  the 
name  of  fidl  proof —^^  p\en%  probatio"(/) — forgetting 
tfiat  proof  means  persuasion  wrought  in  the  miud,  and 
consequently  must  depend,  not  on  the  number  of  instru- 
ments of  evidence  emptoyed,  but  on  their  force,  credi- 
bihty  and  concurrence.  Nor  was  this  all.  If  the  testi- 
mony of  two  witnesses  made  full  proof,  that  of  one  must 
be  a  half  procf,  which  they  called  "  semi-plena  pro- 
batioC^F);"  and  this  arithmetical  mode  of  estimating  testi- 
mony being  once  established,  it  was  extended  by  analogy  to 
presumptive  evidence,  so  that  the  subtilty  of  "proof  and 
"semi-proof  ran  through  the  entire  judicial  system.  Thus 
admissions  extracted  by  torture  (A),  entries  made  by 
tradesmen  in  their  books  to  the  prejudice  of  other  per- 
sons (i),  an  oath  to  the  truth  of  his  demand  or  defence 
administered  by  the  judge  to  the  plaintiff  or  defendant  (Jl), 
and  occasionally  even  common  rumourCO^  were  recognised 
as  semi-proofe ;  two  such  usually  constituting  full  proof. 
Some  of  the  later  civilians ;  feeling  the  absurdity  of  the 
position  that  the  probative  force  of  evidence  is  necessarily 
represented  by  unity,  zero,  or  one-half^  inttoduced  a  sub- 

non  ttudiatur,  etiamsi  prseclane  (A)  Mascard.  de  Prob.  Conol. 

cnn»  honors  pneftilgoat"  1392.    See  also  Bonnier,  Trsit^ 

(e)  Dig.  lib.  22,  tit.  5,  1.  12.  des  Preuves,  §  201,  f)en.Jin. 
**  Ubi  numeras  testium  non  adji-  (i)  Heinec  ad  Pand.  pars  4, 

citur,  etiam  duo  sufficiunt:  plu-  §   134;    Potb.   Obi.  by  Evans, 

rails  enim  elocutio  duorum  nu-  §  7l9. 

vtketo   contenta  est**     See  also  (k)  Potb.  Obi.  by  Evans,  §^ 

Hteinec.  ad  Pand.  pars  4,  §  143.  719,  829, 834;  Tlein^.  ad  Pand. 

(/)  Ueinec.  ad  Pand.  pars  4,  para  3,  ^  28,  29. 
^§118  and  143;    Mascard.  de  (/)  Mascard.  de  Prob.  ConcL 

Prob.  Qnsest  11;  Ay  I.  Par.  Jur.  754-5;   Lancel.  Inst.  Jur.  Can. 

Can.  Angl.  544,  448.  lib.  3,  tit.  14,  §§  1  and  42;  AyL 

(g)  Mascard.  in  loc.  cit ;  Ayl.  Par.  Jur.  Can.  Angl.  444. 
Par.  Jur.  Can.  AxtfjL  444. 
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diTiflioii  of  semi-proof  into  semi-plena,  semi-plena  major, 
and  semi-plena  minor  (m);  wbichy  in  all  probability,  only 
served  to  make  matters  worse,  by  rendering  the  system 
more  technical.  And  a  like  rule  was  sometimes  applied 
to  the  credit  of  witnesses.  '^  The  parHament  of  Toa- 
loiise,"  says  an  old  French  author,  "  has  a  pecoliar  mode 
of  dealing  with  objections ;  it  sometimes  receives  them 
according  to  their  peculiar  qnalification,  so  that  they  do 
not  destroy  the  deposition  of  the  witness  altogether,  but 
hold  good  for  an  eightli,  a  quarter,  a  half,  or  three- 
quarters  ;  and  a  deposition  thus  redoced  in  value  requires 
the  aid  of  another  to  become  complete.  For  example,  if 
on  the  depositions  of  four  witnesses  objected  to,  two  are 
reduced  to  a  half,  that  makes  one  witness ;  if  the  third 
deposition  is  reduced  to  a  fourth,  and  the  fouith  to  three- 
quarters,  that  makes  another  witness,  and  consequently 
there  is  a  sufficient  proof  by  witnesses,  although  all  have 
been  objected  to,  and  suffered  in  some  degree  from  the 
objections  taken*'  (»). 

§  70.  So  firmly  was  this  vicious  principle  worked  into  Freoch  law. 
the  law  of  France  that,  in  the  great  legal  reform  which 
took  place  in  that  country  at  the  beginning  of  the  present 
century,  it  was  deemed  advisable  to  take  effective  mea- 
sures for  its  extirpation.  With  this  view  the  Code 
Napoleon  (o)  ordained,  that  a  sort  of  general  instruction 


(»)  Heinec.  ad  Pand.  pari  4,  ^ 
118;  Ralemen,  InstitutioDes  Jarii 
HuDgarici  Ftifad,  lib.  3,  H  ^ 
and  JOO. 

(a)  See  Bonnier,  Traits  dea 
naivei^§203.  Thiaenftom  of  the 
pariiamrtit  of  Toolooae  it  likewiae 
aflnded  to  inBaniett'f  Crim.  Law 
of  Scodand,  528.  It  ia  worthy 
of  lamark  tbad  the  aame  vickma 
prinaple  Via  at  ODO  period  eraep- 


ing  into  the  jnrispnidence  of  the 
laat-mentiooed  coantry,  which 
borrowed  so  much  from  the  civfl 
law.  See  HumeS  Crimin.  Law  of 
Scotland,  &c.,  vol.  ii.  ch.  10,  pp. 
293  et  teq. ;  19  How.  St  Tr.  75 
(note). 

(o)  Code  d'Instruction  Crimi- 
velle,  lir.  2,  tit  2,  ch.  4,  lect.  I, 
\  842. 


^    I 
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to  juries  in  criminal  cases  should  be  affixed  in  the  room 
where  they  retire  to  deliberate,  part  of  which  is  as  fol- 
lows:— "La  loi  ne  leur"  (i.e.  jury)  "dit  point,  'Vous 
tiendrez  pour  yrai  tout  fait  attest^  par  tel  ou  tel  nombre 
de  t^moins;'  elle  ne  leur  dit  pas  non  plus, 'Vous  ne 
regarderez  pas  comme  suffisamment  6tablie  toute  preuve 
qui  ne  sera  pas  form6e  de  tel  proems  verbal,  de  telles 
pieces,  de  tant  de  t^moins  ou  de  tant  d'indices ; '  elle  ne 
leur  fait  que  cette  question,  qui  renferme  toute  la  mesure 
de  leurs  devoirs,  *  Avez-vous  une  intime  conviction  V  " 
This  seems  running  into  the  other  extreme  —  for  it 
impUes,  in  language  at  least,  that  the  jury  are  not  con- 
fined to  the  legal  evidence  adduced ;  but  may  form  their 
judgment  on  whatever  they  may  know  of  themselves,  or 
have  heard  elsewhere,  or  believe,  respecting  the  matter 
before  them.  However  this  may  be,  the  French  civil  code 
containing  no  analogous  provision.  Bonnier  (in  1843) 
thought  it  necessary  to  discuss  whether  in  civil  cases 
the  two  witnesses  are  still  required,  or  the  "  intime 
conviction"  is  dispensed  with;  both  which  points  he  re- 
solves in  the  negative  (q). 


(q)  BonnieTyTrait^desPreuves, 
§§  201,  202.  It  is  but  justice  to 
the  eminent  civilians  who  in  later 
times  commented  on  the  Roman 
law,  to  state  that  they  were  per- 
fectly alive  to  the  absurdity  of 
this  theory  of  proof  and  semi- 
proof.  See  Huberus,  Prael.  Jur. 
Civ.  lib.  22,  tit.  3,  n.  2 ;  Heinec. 
ad  Pand.  pars  4,  §  118.  It  was 
however  too  firmly  established 
to  be  shaken,  so  that  no  resource 
remained  but  to  evade  it;  and  the 
working  of  the  system  has  been 
thus  ably  exposed:  —  **  In  the 
Roman  law,  two  witnesses  are 
pronounced  indispensable.  In  the 


penal  branch  (the  higher  part  at 
least),  what  followed?  Torture. 
By  fewer  than  two  witnesses,  a 
man  was  not  to  be  consigned  to 
death ;  but  by  a  single  witness  he 
might  at  all  times  be  consigned 
to  worse  than  death.  If,  then, 
being  guilty,  he  had  it  in  his 
power  to  relate  and  circumstan- 
tiate a  guilty  act,  at  any  time,  if 
he  thought  fit,  he  might,  at  the 
price  of  future  suflering,  release 
himself  from  present  torments. 
But  if,  not  being  guilty,  and  in 
consequence  not  having  it  in  his 
power  to  circumstantiate  the  guilty 
act,  he  had  it  not  in  his  power  to 
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^71.  The  substitutioii  of  arithmetic  for  observation  Benthamli 
and  reasoning  when  estimating  the  value  of  evidence 
18  not  confined  to  past  ages.  Bentham,  in  his  work 
on  Judicial  Evidence,  proposes  a  plan  so  extraordi- 
nary that  it  is  but  justice  to  give  it  in  his  own  words. 
After  observing  that  a  correct  mode  of  expressing  de- 
grees of  persuasion  and  probative  force  is  an  object  of 


release  bimaelf  at  that  price,  he 
was  to  suffer  on :  perishing  or  not 
perishing,  under  or  in  conse- 
quence of  the  infliction,  as  it 
might  happen.  Upon  the  lace  of 
it,  and  probably  enough  in  the 
intention  of  the  framers,  the  ob- 
ject of  this  institution  was  the 
protection  of  innocence.  The 
protection  of  guilt,  and  the  ag- 
gravation of  the  pressure  upon 
innocence,  was  the  real  fruit  of  it. 
In  the  non  penal  branch,  the 
experienced  mischievousness  of 
the  rule  forced  men  upon  another 
abift,  of  which,  if  the  mischiey- 
oneness  be  not  so  serious,  the 
absurdity  is  more  glaring.  I  mean 
the  operation  of  splitting  one  man 
into  two  witnesses.  Proposing 
to  himself  to  make  a  customer,  or 
non  customer,  pay  for  what  he 
has  had,  or  not  had, — a  shop- 
keeper makes,  in  his  own  books, 
an  entry  of  the  delivery  of  the 
goods  accordingly,  and  by  this 
entry  be  makes  himself  one  wit- 
ness. A  suit  is  then  instituted 
by  himself,  against  the  supposed 
eostomer,  for  the  value  of  the 
goods :  he  now  takes  an  oath  in  a 
prescribed  form,  swearing  to  the 
justness  of  the  supposed  debt,  and 
by  this  oath  he  coins  himself  into 
a  seoond  witneai^  the  second  wit- 


ness which  the  law  requires.  By 
the  same  rule,  if  three  had  been 
the  requisite  complement  of  wit- 
nesses, two  such  oaths  might  have 
completed  it;  if  four  witnesses, 
three  oaths ;  and  so  on.  With  a 
splitting  mill  of  such  power  at  his 
command,  a  man  never  need  be 
at  a  loss  for  witnesses.  In  every 
cause,  the  plaintiff,  to  gain  it, 
must  make  full  proof  (probatio 
plena).  The  tradesman's  books 
make  half  a  full  proof  (probatio 
semiplena);  his  oath,  as  above 
(his  tuppUtory  oath^  it  is  called), 
makes  the  other  half.  Heinec. 
ad  Pand.  par.  4,  §  134.  Sixteen 
paragraphs  before,  in  the  book  of 
authority  from  which,  for  refer- 
ence sake,  the  instance  has  been 
taken,  the  reader  has  been  assured 
(and  that  without  exception,  and 
in  the  most  pointed  terms),  that 
a  half  full  proof,  though  composed 
of  the  testimony,  regularly  ex- 
tracted, of  a  disinterested  witness, 
of  the  most  illustrious  and  con- 
sequently trustworthy  dass,  goes 
absolutely  for  nothing."  5  Benth. 
Jud.  Ev.  481— 3.  That  this  state- 
mentof  the  practice  of  the  civilians 
does  not  rest  on  the  unsupported 
authority  of  Heinecdus,  see  the 
authorities  cited  in  the  notes  to 
the  present  article. 
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great  importance,  but  that  the  language  current  among 
the  body  of  the  people  is  in  this  particular  most  deplora* 
bly  defective,  &c.  (r),  he  proceeds  thus  («) — "  Conceive 
the  possible  degrees  of  persuasion,  positive  and  negative 
together,  to  be  thus  expressed :  the  degrees  of  positive 
persuasion — persuasion  affirming  the  existence  of  the 
ikct  in  question — constitute  one  part  of  the  scale,  which 
call  the  positive  part  The  degrees  of  negative  persua- 
sion— persuasion  disaffirming  or  denying  the  existence 
of  the  same  fact— constitute  the  other  part  of  the  scale, 
which  call  the  negative  part.  Each  part  is  divided  into 
the  same  number  of  degrees :  suppose  ten,  for  ordinary 
use.  Should  the  occasion  present  a  demand  for  any 
ulterior  degree  of  accuracy,  any  degree  that  can  be  re- 
quired may  be  produced  at  pleasure,  here,  as  in  other 
ordinary  applications  of  arithmetic,  by  multiplying  this 
ordinary  number  of  degrees  in  both  parts  by  any  num- 
ber, so  it  be  the  same  in  both  cases :  the  number  ten 
will  be  found  the  most  convenient  multiplier.  In  this 
case,  instead  of  ten,  the  number  of  degrees  on  each  scale 
will  be  100  or  1000,  and  so  on.  At  the  bottom  of  each 
part  of  the  scale  stands  0  :  by  which  is  denoted  the  non- 
existence of  any  degree  of  persuasion  on  either  side ! 
the  state  which  the  mind  is  in,  in  the  case  in  which  the 
affirmative  and  the  negative,  the  existence  and  the  non- 
existence of  the  fact  in  question,  present  themselves  to 
it,  as  being  exactly  as  probable  the  one  as  the  other. 
Such  is  the  simplicity  of  this  mode  of  expression,  that 
no  material  image  representative  of  a  scale  seems  neces- 
sary to  the  employment  of  it.  The  scale  being  under- 
stood to  be  composed  of  ten  degrees — in  the  language 
applied  by  the  French  natural  philosophers  to  thermo- 
meters, a  decigrade  scale— a  man  says,  my  persuasion  is 
at  ten  or  nine,  &c.  affirmative,  or  at  ten  or  nine,  &c. 
neg-ative :  as,  in  speaking  of  temperature,  as  indicated 

(r)  Benth.  Jud.  £v.  vol.  i.  p.  74. 
(•)  Id,  75—80. 
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by  a  thermometer  on  the  principle  of  Fahrenbeit,  a  man 
aaysy  the  mercary  stood  at  ten  above,  or  at  ten  below,  0. 
If  ulterior  accuracy  be  regarded  as  worth  pursuipg,  to 
the  dedgrade  substitute  (giving  notice)  a  centrigrade 
scale :  and  if  that  be  not  yet  sufficient,  a  miUigrade  * 
♦  •♦•♦♦♦  For  want  of  an 
adequate  mode  of  expression,  the  real  force  of  testimony 
in  a  cause  has  hitherto  been  exposed  to  perpetual  mi^ 
representations.  ♦♦♦♦♦♦  Old 
measures  of  every  kind  receive  additional  correctness ; 
new  ones  are  added  to  the  number:  the  electrometer, 
the  calorimeter,  the  photometer,  the  eudiometer,  not  to 
mention  so  many  others,  are  all  of  them  so  many  pro- 
ductions of  this  age.  Has  not  justice  its  use  as  well 
as  gas?" 


§  72.  The  most  singular  circumstance  connected  with  Fallacy  of  it. 

is  fantastic  suggestion  is,  its  being  accompanied  by  an 
admission  that  after  all  the  only  true  scale  is  an  infinite 
one,  but  that  that  is  unfortunately  inapplicable  if).  The 
fiillacy  of  the  whole  has  been  thus  ably  exposed  in  a 
note  by  Dumont,  the  French  Translator  of  Bentham(ii). 
'^  I  do  not  dispute  the  correctness  of  the  author's  prin- 
dples ;  and  I  cannot  deny  that,  where  different  witnesses 
have  different  degrees  of  belief,  it  would  be  extremely 
desirable  to  obtain  a  precise  knowledge  of  these  degrees, 
and  to  make  it  the  basis  of  the  judicial  decision ;  but  I 
cannot  believe  that  this  sort  of  perfection  is  attainable  in 
practice.    I  even  think,  that  it  belongs  only  to  intelli- 


(/)  1  Benth.  Jud.  £▼.  100. 

(«)  We  have  taken  this  on  the 
•ntboriljr  of  the  Editor  of  Ben- 
tham  a  Jad.  Ev.  voL  i.  pp.  106 — 
8.  ContineoUd  writera,  admiren 
of  Beotham't  worka  in  general, 
eoodemn  hia  thermometer  of 
peiaaaaion.  Beaidea  the  above 
aole  of  Dmnoat,  aee  Bonnier, 


Traits  dea  Preuves,  §  204,  who 
calla  it  a  "  testimoniom^tre, " 
and  rather  fimctfully  obsenrea, 
'*  Soumiae  an  acalpel  de  I'analjrae^ 
rintime  conviction  ae  fl^trit;  de 
m^me  que  les  fleurs  d'un  berbier 
ae  deai^chent  et*  perdent  leura 
Tivea  coulean.'* 
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gences  superior  to  ourselves,  or  at  least  to  the  great  mass 
of  mankind.  Looking  into  myself,  and  supposing  that  I 
am  examined  in  a  court  of  justice  on  various  bets,  if  I 
cannot  answer  ^  yes'  or  '  no'  with  all  the  certainty  which 
my  mind  can  allow, — if  there  be  degrees  and  shades, 
I  feel  myself  incapable  of  distinguishing  between  two 
and  three,  between  four  and  five,  and  even  between  more 
distant  degrees.  I  make  the  experiment  at  this  very 
moment;  I  try  to  recollect  who  told  me  a  certain  fact; 
I  hesitate,  I  collect  all  the  circumstances,  I  think  it  was 
A.  rather  than  B. :  but  should  I  place  my  belief  at  No.  4, 
or  No.  7  ?  I  cannot  tell.  A  witness  who  says,  *  I  am 
doubtful,'  says  nothing  at  all,  in  so  far  as  the  judge  is 
concerned.  It  serves  no  purpose,  I  think,  to  inquire 
after  the  degrees  of  doubt  (x).  But  these  different  states 
of  belief,  which,'in  my  opinion,  it  is  difficult  to  express 
in  numbers,  display  themselves  to  the  eyes  of  the  judge 
by  other  signs.  The  readiness  of  the  witness,  the  dis- 
tinctness and  certainty  of  his  answers,  the  agreement  of 
all  the  circumstances  of  his  story  with  each  other, — it  is 
this  which  shews  the  confidence  of  the  witness  in  himself. 
Hesitation,  a  painful  searching  for  the  details,  successive 
connexions  of  his  own  testimony, — ^it  is  this  which 
announces  a  witness  who  is  not  at  the  maximum  of  cer- 
tainty. It  belongs  to  the  judge  to  appreciate  these 
differences,  rather  than  to  the  witness  himself,  who  would 
be  greatly  embarrassed  if  he  bad  to  fix  the  numerical 
amount  of  his  own  belief.  Were  this  scale  adopted,  I 
should  be  apprehensive  that  the  authority  of  the  testi- 
mony would  often  be  inversely  as  the  wisdom  of  the 
witnesses.  Reserved  men — men  who  know  what  doubt 
is— would,  in  many  cases,  place  themselves  at  inferior 
degrees,  rather  than  at  the  highest;  while  those  of  a 
positive  and  presumptuous  disposition,  above  all,  pas- 
sionate men,  would  almost  believe  they  were  doing  them- 
selves an  injury,  if  they  did  not  take  their  station  imme- 

(jt)  See  occ.  Domat,  Part.  1,  liv.  3,  tit.  6,  sect  3,  §  xiv. 
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diately  at  the  highest  point  The  wisest  thus  leaning  to 
a  diminution^  and  the  least  wise  to  an  augmentation,  of 
their  respective  influence  on  the  judge,  the  scale  might 
produce  an  effect  contrary  to  what  the  author  expects 
from  it.  It  appears  to  me,  that  in  judicial  matters,  the 
true  security  depends  on  the  degree  in  which  the  judges 
are  acquainted  with  the  nature  of  evidence,  the  apprecia- 
tion of  testimony,  and  the  different  degrees  of  proving 
power.  These  principles  put  a  balance  into  their  hands, 
in  which  witnesses  can  be  weighed  much  more  accurately 
than  if  they  were  allowed  to  assign  their  own  value,  and 
even  if  the  scale  of  the  degrees  of  belief  were  adopted,  it 
would  still  be  necessary  to  leave  judges  the  power  of 
appreciating  the  intelligence  and  morality  of  the  wit- 
nesses, in  order  to  estimate  the  confidence  due  to  the 
numerical  point  of  belief  at  which  they  have  placed 
their  testimony/' 

§  73.  The  mathematical  calculus  of  probabilities,  or  ApplicatioD  of 
«  Doctrine  of  Chances,"  has,  as  is  weU  known,  been  p^^UbSii"  To 
found  of  essential  service  in  various  political  and  social  jndicial  testi- 
matters,  apparently  unconnected  with  the  exact  sciences.  °'^°^' 
The  modem  system  of  Life  Insurance,  in  particular,  owes 
almost  its  existence  to  that  branch  of  mathematics. 
Among  other  things,  the  notion  of  applying  the  calculus 
of  probabilities  to  estimating  the  value  of  testimony 
given  in  courts  of  justice  presented  itself  (y), — an  ob- 
ject sought  to  be  accomplished,  by  adapting  the  well 
established  formulee  which    express  the  probability  of 
concurrent  events,  to  the  probability  of  the  evidence  of 
ooncturing  witnesses  or  independent  facts.     But  no  real 

(y)    Laplace,    Eaul   Philoso-  Jugemens  en  mati^re  civile  et  en 

phiqueaorles  Probability,  Paria,  mati^re  criminelle,"  &c.,  Paris, 

1819;  Lacroix,  Traits  El^men-  1837;  and  the  article  <<Pk'oba- 

tne  du  Caleul  des  Probability,  bility"  in  the  Encyclopaedia  Bri- 

IVrii,    1833 ;     Poinon,    "  Re-  tannica. 
cfaeicbea  aor  la  Probability  des 
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analogy  exists  in  this  respect  between  judicial  testimony 
and  life  insurance  or  other  matters  of  a  similar  nature. 
In  the  latter  a  series  of  facts  and  figures,  collected  by 
long  and  accurate  observation,  and  carefully  registered, 
supply  data  that  effectually  bring  the  subject  within 
the  range  of  mathematical  analysis,  a  condition  which 
wholly  fails  when  we  attempt  to  deal  practically  with 
the  former  (z).    Still  even  here  the  calculus  of  probabi- 


(z)  The  fundamental  principle 
on  which  the  calculus  of  proba- 
bilities rests  is,  that  in  order  to 
determiae  the  prdbahiUty  of  an 
€vent,  we  mmt  take  the  ratio  itf 
the/avourable  chancet  or  cates  to 
all  the  pouible  caaa  which  in  our 
judgment  may  occur.  Let  m-^ 
be  the  total  number  of  possible 
cases;  m  represent  the  chances 
in  favour  of  erent  A.,  and  n 
those  of  event  B. ;  the  probabi- 
lity of  event  A.  will  be  — -— 

It  is  also 


m' 


■^  that  of  C, 


and  that  of  B.  — z — 

evident  that  anity  is  the  symbol 
of  certitude :  for,  by  hypothesis, 
one  of  the  events  must  happen ; 
and  adding  the  probabilities  of 

A.  and  B.,  we   have  ^l. 

The  probability  of  the  concur- 
rence  <tf  independent  events  i$,  not 
merely  the  sum  of  their  simple 
probabilities,  but  their  compound 
ratio,  i.  e.  the  product  gf  the  pnh 
babilitiei  of  each  considered  iepa- 

ratefy.     Thus,  if 


m-^-n 
probability  of  event  A., 


be    the 


m 


w'+fi' 


that  of  B.,  ~f,j_M 

&c.,  the  probability  of  their  con- 
currence will  be  expressed  by 
this  formula — 

(mJ-nXsq^'XiS^)  *"• 
When  the  total  number  of  poen- 
ble  cases,  and  their  ratio  to  tbe 
number  of  favourable  chances, 
are  unknown,  still  approximate 
values  of  the  probabilities  of  events 
can  be  obtained,  by  having  re- 
course to  hypothetet  framed  ae- 
cording  to  the  reftultt  of  a  certain 
number  of  trials  or  observed 
events.  In  such  cases  the  proba- 
bility qfa/reth  simple  event  it  ob- 
tained by  calculating^  according  to 
the  etfents  already  observed,  the 
probability  of  the  different  possible 
hypotheses,  and  taking  the  ssim  of 
the  products  of  these  probabUities 
by  those  of  the  event,  calculated 
according  to  each  hypothesis. 
The  calculus  of  probabilities  has 
been  applied  to  the  subject  of 
human  testimony,  by  supposing 
that,  in  a  certain  number  of  de- 
positions, say  m-f-n,  a  witness 
has  told  truth  in  m  bases,  and 
fiedflehood  in  n  cases;  ilthoogh, 
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litieB  is  not  without  its  use.  ''  La  plupart  de  nos  juge- 
mens,"  says  one  of  the  most  distinguished  writers  upon 
it  (a),  **  ^tant  fond^  sur  la  probability  des  t^moignages, 
il  est  bien  important  de  la  soumettre  au  calcul.  La 
chose,  il  est  yrai,  devient  souvent  impossible,  par  la 
difficulte  d'appr^cier  la  v^racit6  des  temoins,  et  par  le 
grand  nombre  des  circonstances  dont  les  faits  qu'ils  at- 


in  order  to  determine  with  accu- 
racy the  pfobabOitjr  of  the  fact  to 
which  he  depoaes,  the  intrinsic,  or 
it  priori  probability  of  that  fact 
itaelf  moat  be  taken  into  the  ac- 
count Let  there  be  two  wit- 
neaaea,  A.  and  B.;  and  suppose 
that  in  m  cases  A.  has  spoken 
tnith,  and  in  n  cases  falsehood,  the 
analogous  numbers  in  the  case 
of  B.  being  m'  and  n' ;  the  pro- 
bability of  the  troth  of  the  tesd- 


m    n 


,  and  that  of 


mony  of  A.  is 

JDl' 

B,  ^    If  they  both  depose 

to  the  same  fiMt,  the  probability 
of  the  truth  of  that  fact  will,  ac- 
cording to  the  above  formula,  be 

(SipSsq^ '   «^  »  by 

hypothesis  the  depositions  agree, 
the  quantities  mn  and  mn  are 
impoasible,  and  the  above  ex- 
pression becomes -;^^,.    By 

a  similar  proceaa  we  shall  find 
that  the  probability  of  the  false- 
hood of  their  joint  testimony  is 
aa' 


The  same  principle 

can  easily  be  extended  to  any 
number  of  witneaaes,  p,  so  that 
supposing  the  probability  of  the 


veracity  of  each  to  be  the  same, 
we  shall  have  mssm'pBsn\  &o.,  and 
the  expressions  last  obtained  will 


become 


and 


If 


instead  of  witnesses  we  have 
circumst4mce$i  the  probability  of 
any  fiict,  as,  for  instance,  the 
guilt  or  innocence  of  an  accuaed 
person,  is  calculated  in  the  same 
way,  and  will  be  the  compound 
proportion  of  the  simple  probabi- 
lities arising  from  each  of  thoae 
drcumstances ;  though  in  esti- 
mating strictly  the  probability  of 
guilt  resulting  from  each  circum- 
stance, the  probability  of  the 
truth  or  falsehood  of  the  wit- 
nesses deposing  to  that  circum- 
stance must  be  taken  into  the 
account 

For  the  deduction  of  the 
above  formulae,  see  the  works 
cited  in  the  last  note.  The  most 
cursory  inspection  of  these  ex- 
pressions will  shew  how  impos- 
sible it  would  be  for  the  practical 
purposes  of  justice  to  assign  even 
approximate  values  to  the  quan- 
tities m  and  n,  to  say  nothing  of 
the  other  probabilities  necessary 
to  be  computed. 

(a)  Laplace,  ut  supra,  p.  135. 
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testenty  sont  accompagn^s.  Mais  on  peat  dans  plu- 
sieurs  cas  r^soudre  des  probl^roes  qui  ont  beaucoup 
d'analogie  avec  les  questioDs  qu'on  se  propose,  et  dont 
les  solutions  peuvent  Stre  regard^es  comme  des  ap- 
proximations propres  h  nous  guider,  et  k  nous  garantir 
des  erreurs  et  des  dangers  auxquels  de  mauvais  rai- 
sonnemens  nous  exposent.  Une  approximation  de  ce 
genre,  lorsqu'elle  est  bien  conduite,  est  toujours  preferable 
aux  raisonnemens  les  plus  sp^cieux/'  Approved  authors 
in  our  own  law  have  accordingly  availed  themselves  of 
the  calculus  of  probabilities,  as  applied  to  hypothetical 
states  of  facts,  to  illustrate  the  value  of  different  kinds  of 
evidence  (6). 

%  Double  §  74,  The  remaining  abuse,  if  less  monstrous  than  the 

luriiiciple  Oi 

decinon.  Other  (c),  is  to  the  full  as  fora^idable ;  and  is  sure  to  be 

found  wherever  the  rules  of  evidence  are  too  technical 
or  artificial,  and  the  decision  of  questions  of  fact  is 
entrusted  to  a  judge,  instead  of  a  jury  or  other  casual 
tribunal.  Although  no  tribunal  could  venture  systema- 
tically to  disregard  a  rule  of  evidence,  however  absurd 
or  mischievous — ^this  would  be  setting  aside  the  law — 
tribunals  may  occasionally  suspend  the  operation  of  such 
a  rule  without  risk,  and  even  with  applause,  when  its 
enforcement  would  shock  common  sense;  and  the  up- 
right man  who  has  the  misfortune  to  be  judge  under 
such  a  system,  either  relaxes  the  rule  in  those  cases,  or 
carries  it  out  at  all  hazards  under  all  circumstances. 
The  unjust  judge,  on  the  contrary,  converts  this  very 
strictness  of  the  law  into  an  engine  of  despotism,  by 
which  he  is  enabled  to  administer  expletive  or  attributive 
justice  at  pleasure ;  while  the  world  at  large  sees  no- 
thing but  the  promulgated  system,  little  suspecting  that 
there  is  in  the  back  ground  an  esoteric  one  with  which  only 

(6)  See  further  on  this  sub-      aeet  1. 
ject,  ufri,  Part  3,  book  2,  ch  1,         (c)  See  §  69,  et  seq. 
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the  initiated  are  acquainted.  When  a  rule  of  this  kind 
militates  against  an  obnoxious  party,  the  judge  declares 
that  he  is  bound  to  administer  the  law  as  he  finds  it, 
that  it  is  not  for  him  to  overturn  the  decisions  of  his 
predecessors,  or  sit  in  judgment  on  the  wisdom  of  the 
legislature:  and  to  blame  him  for  this  is  impossible^ 
But  is  the  party  against  whom  the  rule  presses  a  fa- 
Toored  one — the  judge  discovers  that  laws  were  made 
for  the  benefit  of  men,  not  their  ruin,  that  technical 
objections  argue  a  rotten  cause,  and  that  the  first  duty 
of  every  tribunal  is  to  administer  substantial  justice  at 
any  price.  The  badness  of  the  rule  is  so  obvious  that 
it  would  be  difficult  to  find  fault  with  this  either :  and  by 
thus  shifting  the  urn  from  which  the  principle  of  his  de* 
cision  is  taken,  the  judge  sits,  like  the  fabled  Jove  (d), 
the  absolute  arbiter  of  almost  every  case  that  comes 
before  him  (e). 


§  76.  We  have  thus  endeavoured  to  explain  the  prin-  Condurion. 
ciples  on  which  judicial  evidence  is  founded,  to  demon- 
strate its  utility  and  necessity,  and  point  out  the  abuses 
to  which  it  is  most  liable.  The  peculiar  system  existing 
in  any  particular  place  will  of  course  depend  much  on 
the  substantive  municipal  law  to  which  it  is  attached, 


(d)  AouA  yap  re  wlOoi  cara- 
Ktlarai  ir  A<oc  ov^t 
^UtptiTf  ola  iiiktffif  KaKHr' 
mpoc  itf  l&*0r*  &c. 

IX.  a  527. 
Thus  timnsUted  by  Pope: — 
Two  urns  by  Jove's  high  throne 

bsve  ever  stood. 
The  soarce  of  evil  one,  and  one 

of  good; 
From  thence  the  cup  of  mortal 

man  he  fills, 
Bkmiiigs  to  these,  to  thoee  distri- 
batesflls;  ftc. 


(e)  This  is  what  Bentham  calls 
**The  Double  Fountain  Princi- 
ple:" 4  Jud.  Ev.  book  8,  ch.  23. 
But  how  strange  he  could  not  lee 
that  its  most  fatal  enemy  is  a 
jury ;  and  that  it  must  reign  su- 
preme under  hb  own  judicial 
system,  where  all  questions  of  law 
and  fact  would  be  determined  by 
a  single  judge,  with  the  nominal 
check  of  appeal  to  a  superior, 
equally  disposed  to  apply  the 
principle  in  question  I 


90  INTBODUCTION. 

the  customs  and  habits  of  society,  and  the  standard  of 
truth  among  the  population.  In  this  it  only  shares  the 
fate  of  laws  in  genei*al :  of  which  it  has  been  truly  said, 
"  Leges  natursB  perfectissimsd  sunt  et  immutabiles :  L^ea 
humanee  nascuntur,  yivunty  et  moriuntur  (/)." 

(/)  Calvin'i  cau,  7  Co.  25,  a. 
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OBJECT  AND  DIVISION  OF  THE  WORK. 


§  76.  The  judicial  evidence  of  any  system  of  juris*  Object  of  the 
prudence  may  be  defined,  that  branch  of  its  adjective 
law  which  ascertains  the  nature,  determines  the  admis- 
sibility, controls  or  modifies  the  effect  of  the  evidence 
adduced  before  its  tribunals ;  and  regulates  their  practice 
relative  to  the  offering,  opposing,  and  receiving  it.  Hav- 
ing therefore,  in  the  Introduction,  treated  of  evidence  in 
general,  and  of  judicial  evidence  as  distinguished  from 
it,  we  proceed  to  the  more  immediate  object  of  the  pre- 
sent work — ^the  system  of  judicial  evidence  established 
by  the  common  law  of  England,  for  the  use  of  its  ordi- 
nary and  regular  tribunals,  on  the  trial  of  facts  in  ques- 
tion before  them — ^known  in  practice  by  the  title  of  the 
''  Law  of  Evidence."  It  is  necessary  to  be  thus  precise, 
for  several  other  kinds  of  evidence  are  observable  in  the 
jurisprudence  of  England.  Our  courts  of  equity,  eccle- 
siastical courts,  inquisitorial  and  summary  tribunals,  pro- 
ceed on  systems  of  their  own,  as  likewise  do  the  judges 
of  the  courts  of  common  law  when  inquiring  into  facts 
brought  before  them  on  motion,  &c«  By  sundry  statutes, 
also,  peculiar  modes  of  proof  are  either  prescribed  or 
permitted  in  certain  proceedings. 
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Divwon  of  thA       §  77.  '^  The  Law  of  Evidence"  will  be  best  understood 

by  treating  of  it  under  the  four  following  heads :  and 
the  present  work  is  divided  accordingly. 

1.  The  English  Law  of  Evidence  in  general. 

2.  An  Examination  of  the  ^*  Instruments  of  Evi- 
dence," 

3.  An  Exposition  of  the  Rules  established  to  r^ulate 
the  admissibility  and  effect  of  Evidence. 

4.  The  Forensic  Practice  of  Common  Law  Courts 
with  respect  to  Evidence.  To  this  will  be  added 
some  elementary  Rules  for  conducting  the  exami- 
nation and  cross-examination  of  Witnesses. 


/ 


(    93    ) 


PART    L 

THE  ENGLISH  LAW  OF  EVIDENCE  IN  GENERAL. 


§  78.  This  Part  consists  of  two  Chapters.     In  the  first  Diviiioii. 
it  is  proposed  to  take  a  general  view  of  the  English  law 
of  evidence;  the  second  will  be  devoted  to  the  history 
of  its  rise  and  progress,  with  some  observations  on  its 
actual  state  and  future  prospects. 


CHAPTER  I. 

GSNEBAL  VIEW  OF  THE  ENGLISH  LAW  OF  BVtDENCS. 

§  79.  The  necessity  for  judicial  evidence,  as  distin-  Grouudf  of 
giushed  from  natural  or  moral  evidence,  has  been  shewn,  ^^^  '^^^^* 
in  the  Introduction  to  this  work,  to  arise  oat  of  the  genenl. 
nature  of  municipal  law  and  the  functions  of  judicial  tri« 
bunals.    The  limitations  which  can  properly  be  imposed 
by  municipal  law  on  tribunals  investigating  facts  were 
there  traced  to  the  following  principles.     First,  The 
maxim  ''  Optima  est  lex  qusB  minimum  relinquit  arbi* 
triojudicis  ;'* — that  the  power  of  tribunals  would  be  abso- 
lute if  bounds  were  not  set  to  their  discretion  in  declaring 
facts  proved  or  disproved.    Secondly,  The  necessity  for 
speedy  action  in  tribunals ;  which  renders  it  pai*t  of  the 
duty  of  the  l^slator  to  supply  rules  for  the  disposal  of 
all  matters  which  come  before  them,  however  difficult  or 


94  THE  ENGLISH  LAW  OF  EVIDENCE. 

even  impossible  it  may  be  to  get  at  the  truth.  Thirdly, 
The  evils  that  would  arise  from  considering  only  the 
direct,  and  disregarding  the  collateral,  consequences  of 
decisions :  and,  Lastly,  the  difference  between  the  in- 
vestigation of  historical  truth  and  of  the  facts  which 
come  in  question  in  courts  of  justice ;  the  characteristic 
dangers  to  which  the  latter  is  exposed  requiring  that 
characteristic  securities  be  framed  to  meet  them.  It  was 
further  shewn,  that  while  these  principles  may  be,  and 
frequently  have  been,  overstepped  and  pushed  beyond 
their  legitimate  limits,  the  chief  abuses  to  be  guarded 
against  by  the  legislator  in  dealing  with  judicial  evidence 
are  twofold.  First,  The  creation  of  a  technical  and  arti- 
ficial system  of  belief,  dependant  on  the  presence  of 
evidence  in  some  particular  quantity,  without  regard  to 
its  weight  and  credibility;  and.  Secondly,  The  establish- 
ment of  rules  too  stringent  and  technical  to  be  always 
enforced,  which  a  dishonest  tribunal  would  consequently 
be  enabled  without  danger  to  itself  to  insist  on  or  relax, 
according  to  its  interest,  pleasure  or  caprice. 

CharacteriBtic         |  gO.  The  characteristic  features  of  the  English  sys- 

feaiuret  of  the  *'  d  j 

Eoglith  system,  tem  of  judicial  evidence,  like  those  of  every  other  system, 

are  essentially  connected  with  the  constitution  of  the  tri- 
bunal by  which  it  is  administered ;  and  may  be  stated 
as  consisting  of  three  great  principles.  First, ''  The  ad- 
missibiliiy  of  evidence"  is  matter  of  law^  but  the  weight 
or  value  of  evidence  is  matter  of  fact.  Secondly,  Matters 
of  law ;  including  the  admissibility  of  evidence ;  are 
proper  to  be  determined  by  s,  fixed,  matters  of  fact  by  a 
casual,  tribunal.  Thirdly,  In  determining  the  admis- 
sibility of  evidence,  the  production  of  the  hest  evidence 
should  be  exacted.  We  propose  to  consider  them  in 
their  order;  and  will  afterwards  notice  two  other  fea- 
tures of  our  system,  less  characteristic  indeed,  but  exer* 
cising  a  most  powerful  influence  in  extracting  truth  and 
securing  rectitude  of  decision :  First,  The  mode  in  which 
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the  evidence  of  witnesses  is  collected  and  receiyed  by 
our  tribunals;  and.  Secondly,  the  publicity  of  our  judicial 


§  8L  The  first  of  the  three  may  be  despatched  in  a  1.  DiBtinction 
few  words;  as  the  least  reflexion  will  shew  how  absurd  mia^bilhy  aod 
it  would  be  in  any  legislator  to  attempt  to  lay  down  weight  of  evi- 
ndes  for  estimating  the  credit  due  to  witnesses,  or  the 
probability  of  every  fact  which  may  present  itself  in  the 
innumerable  combinations   of  nature  and  human  ac- 
tion (a).    The  rehance  to  be  placed  on  the  statements  of 
witnesses,  and  the  inferences  to  be  drawn  from  fiicts 
proved,  must  therefore  be  left  for  the  most  part  to  the 
sagacity  of  tribunals.   But  even  here,  for  reasons  already 
'explained,  some  limits  must  be  imposed;  and  the  same 
causes  which  render  artificial  rules  of  evidence  essential 
to  the  administration  of  justice   shew  that  those  rules 
ought,  as  far  as  possible,  to  partake  of  the  nature  of 


(m)  TIm  following  passage 
from  the  Digest  is  commonly 
cited  in  proof  and  illustration* 
of  this : — **  D.  ^adrianus  Vivto 
Varo  L^ato  proTinciee  Cilictse 
icMripsit,  earn,  qui  jndicat,  magis 
jfome  actre,  quanta  fides  babenda 
ait  testibos.  Verbas  epistolse  bsec 
aunt :  '  Tu  magis  scire  poles, 
quanta  fides  babenda  sit  testibus : 
qui,  et  cnjus  dignitatis,  et  cojus 
SBsdmationls  sint :  et  qui  simpli- 
titer  Tiai  smt  dieare,  utnim  unum 
eaDdcfnqae  meditatum  sermonem 
attolerint;  an  ad  ea,  quflsinterro- 
gareras^  ez  tempore  yerisimilia 
respoDderint.'  Ejusdem  quoque 
Principts  efztat  rescriptum  ad  Va- 
krinm  Vemm  da  ezcutienda  fide 
teilinm>  In  baee  yerba:  *  Qo«  ar- 
guments ad  quern  modum  pro- 


bandae  cuique  rei  suflSciant,  nuUo 
certo  modo  satis  definiri  potest : 
sicut  non  semper,  ita  saepe  sine 
publicis  monumentis  cujusque  rei 
Veritas  deprehenditur :  alias  nu- 
merus  testium,  alias  dignitas  et 
auctoritas:  alias  veluti  consentiens 
fama  confirmat  rei,  de  qua  quse* 
rituri  fidem.  Hoc  ergo  solum 
tibi  rescribere  possum  summatim, 
non  utique  ad  unam  probationis 
speciem  cognitionem  statim  alii- 
gari  debere:  sed  ez  sententia 
animi  tui  te  sestimare  oportere, 
quid  aut  credas,  aut  parum  pro- 
batum  tibi  opinaris.'  Idem  Di- 
Tus  Hadrianus  Junio  Rufino 
Proconsuli  Macedoniae  rescripsit, 
'  testibus  se,  non  testimoniis  cre- 
diturum/ "  Dig.  lib.  22,  tit  5, 
1.3,  HI,  2,  3. 
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The  one  matter  other  rules  of  muDicipal  law  (6).    And  however  consti- 
matter  of*>^(!'  t^^ted  the  tribunal,  but  especially  when  it  is  of  the  mixed 

form  that  will  be  described  presently,  the  true  liue  seems 
to  be  that  the  rules  of  law  on  this  subject  ought  in  gene- 
ral to  be  confined  to  the  admissibility  of  proof,  leaving 
its  weight  to  the  appredatioih  of  the  tribunal. 

2.  Common  §  82.  The  Ordinary  common  law  tribunal  for  deciding 

dwidCiR'baiw '  ws^cs  of  fiict  (c),  cousists  of  a  court  composed  of  one  or 
of  fact.  more  judges,  learned  in  and  armed  with  the  authority 

of  the  law;  assisted  by  a  jury  of  twelve  men,  unlearned 
in  the  law,  taken  indiscriminately  from  among  the  people 
of  the  county  where  the  venue  is  laid,  and  possessing 
property  to  a  defined  amount  No  '^recusatio  judicis"  is 
allowed  so  for  as  the  court  is  concerned ;  but  jurors  are' 
required  to  be  '^  omni  exceptione  majores,''  and  may  be 
challenged  by  the  litigant  parties,  for  want  of  the  requi- 
site qualifications,  as  well  as  for  certain  causes  likely  to 
exercise  an  undue  influence  on  their  decision ;  in  addi- 
tion to  which,  persons  accused  of  treason  or  felony  are 
allowed  to  challenge  peremptorily,  without  cause,  the 
former  as  many  as  thirty-five,  the  latter  twenty  of  the 
panel.  The  court  is  charged  with  the  general  conduct 
of  the  proceedings — it  determines  all  questions  of  law 
and  practice,  pronounces  on  the  admission  or  rejection 
of  evidence,  and  when  the  case  is  ripe  for  adjudication, 
sums  it  up  to  the  jury — explaining  the  questions  in  dis- 
pute, with  the  law  as  bearing  on  them,  pointing  out  on 
whom  the  burden  of  proof  lies,  and  recapitulating  the 
evidence,  with  such  comments  and  observations  as  may 
seem  fitting.  And  as  the  proceedings  of  tribtmals  ought 
to  be  based  on  legal  evidence,  and  legal  questions  are 
the  proper  province  of  the  court,  it  follows  that  it  is  for 

(6)  See  Introd.  sect.  2.  jury :  e.  g.  trial  by  the  record,  in- 

(c)  In  aome  few  inatances  the      apection,    witneaaea,  &e.     See  3 
trial  ia  by  the  court,  without  a      Blackat.  Com.  330. 


GENBRAL  YIBW. 


97 


the  court  to  determine  whether,  taking  all  the  evidence 
given  to  be  true  the  jury  could  legally  act  on  it^  and  if 
not,  then  to  withdraw  the  case  from  their  considera- 
tion (d).  On  the  other  hand  the  decision  of  the  facts  in 
issue  is  the  exclusive  province  of  the  jury;  who  are 
therefore  to  hear  the  evidence  and  comments  made  on 
it,  to  ask  such  questions  of  the  witnesses  as  they  think 
needful,  to  decide  on  the  credit  due  to  the  testimony  of 
witnesses,  and  draw  all  requisite  inferences  of  fact  from 
the  evidence.  Errors  of  law  committed  by  the  court  are 
corrected  by  application  to  a  superior  tribunal ;  and  if  a 
jury  misconduct  themselves  to  the  defeat  of  justice,  as, 
for  instance,  if  they  determine  by  lot  what  verdict  to 
give,  or  before  giving  it  hear  other  evidence  besides 
what  was  given  in  open  court,  their  verdict  will  be  void. 
The  court  above  will  also,  in  civil  cases  at  least,  award  a 
new  trial  if  the  jury  deUver  a  verdict  clearly  founded  on 
a  misunderstanding  of  the  law  (e),  or  find  what  is  called 
a  perverse  verdict,  i.  e.  refuse  to  listen  to  the  law  as  cor- 
rectly laid  down  to  them  by  the  judge  (/).  So  if  they 
find  a  verdict  against  the  evidence,  i.  e.  a  verdict  not 
merely  erroneous  in  the  judgment  of  the  court  above, 
but  so  unequivocally  against  the  weight  of  evidence 
that  it  ought  not  to  be  allowed  to  stand  (g).  New  trials 
are  also  sometimes  granted  when  a  party  has  been  taken 
by  surprise  at  the  trial,  or  has  discovered  important 


id)  8  How.  St.  Tr.  710;  1 
PhiU.  £y.  3,  10th  ed.  '<  Whe- 
ther theie  be  any  evidence  is  a 
qaestion  for  the  jndge ;  whether 
safieient  evidence  is  for  the  jury." 
Per  Boiler,  J.,  in  The  Company 
qfCarpenieny,Hayward,  DougL 
375. 

(e)  The  AU.'Gen.  v.  Rogen, 
11  M.  &  W.  670. 

(f)  Mould  r,  Griffith,  8  Jurist, 


1010,  per  Parke,  B. ;  Saundert  v. 
DavieSf  16  Jur.  481,  per  Pollock, 
C.  B. ;  King  v.  Poole,  Ca.  temp. 
Hard w.  26,  per  Hardwicke,  C.  J. 
(gY"The  discretion  of  the 
court  to  grant  a  new  trial  must 
he  tk  judicial  and  not  an  arbitrary 
discretion :"  per  Glyn,  C.  J.,  in 
Wood  ▼.  Guntton,  Sty.  466,  M. 
1655. 
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evidence,  unknown  to  him  at  the  time  it  took  place. 
This  division  of  functions  of  the  judge  and  jury  is  ex- 
pressed by  the  maxim  ^'  ad  qusBstionem  facti  non  re- 
spondent judicesy  ad  quaestionem  juris  non  respondent 
juratores(i)/'  which  must  however  be  taken  with  these 
limitations.  1st.  Facts  on  which  the  admissibility  of 
evidence  depends  are  determined  by  the  court,  not  by  the 
jury  (A).  Thus,  whether  a  sufficient  foundation  is  laid  for 
the  reception  of  secondary  evidence  is  for  the  judge  {I), 
and  if  the  competency  of  a  witness  turns  on  any  dis- 
puted fact  he  must  decide  it(m).  So,  whether  a  con- 
fession in  a  criminal  case  is  receivable  (») ;  and  whether 
on  a  charge  of  homicide  a  dying  declaration  was  made 
at  a  time  when  the  deceased  was  in  expectation  of 
death,  in  which  case  alone  it  is  admissible  (o).  Again, 
a  bill  of  exchange  sued  on  purporting  to  be  a  foreigd 
bill,  it  was  offered  to  shew  that  it  had  been  drawn  in 
England,  and  was  therefore  not  admissible  for  want  of 
an  English  stamp;  it  was  held,  that  the  judge  must 
decide  where  the  bill  was  drawn,  and  admit  or  reject  it 
as  evidence  accordingly  (p).  2ndly.  The  jury  thus  far 
iricidentally  determine  the  law,  that  their  verdict  is  usually 


(i)  This  maxim  is  frequently 
repeated  in  our  old  books;  Co. 
Litt.  155  b,  295  b;  8  Co.  155  a; 
9  Id.  13  a,  25  a;  11  Id,  10b; 
Vaugh.  149,  &c.  &c. ;  but  our 
readers  will  probably  be  surprised 
to  find  tbat  it  has  also  been  long 
known  on  the  continent.  See 
Bonnier*8  Traite  des  Preuves, 
§74. 

{k)  Bariktt  v.  Smith,  11  M. 
&  W.  483 ;  Cleave  v.  Jones,  7 
Ezch.  421 ;  Bennisony,  Jetoison, 
12  Jur.  485;  Doe  d.  Jenkins  v. 
Davies,  10  Q.  B.  314;  Corfield 
V.  Parsons,  1  Crora.  &  M.  730 ; 


Webted  v.  Levy,  1  Moo.  &  R. 
138. 

(/)  Per  Alderson,  B.,  in  Ben- 
nison  v.  Jewison,  12  Jur.  485. 

(ir)  BartleU  v.  Smith,  11  M. 
&  W.  483 ;  R.  v.  Hill,  2  Den. 
C.  C.  254. 

(n)  JR.  T.  Warringham,  2  Den. 
C.C.  447;  15  Jur.  318. 

(p)  Per  Parke,  B.,  in  Barilett 
y.  Smith,  11  M.  &  W.  483;  and 
per  Alderson,  B.,  in  Bennison  v. 
Jewison,  12  Jur.  485. 

(p)  Bartlett  v.  Smith,  11  M. 
&  W.  483 ;  Benniton  v,  Jewison, 
12  Jur.  485. 
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general,  i.  e.  guilty,  or  not  guilty,  for  the  plaintiff,  or  for 
the  defendant — such  a  verdict  being  manifestly  com- 
pounded of  the  facts  and  the  law  as  applicable  to  them. 
And  although  the  jury  have  always  a  right  to  find  a  ver* 
diet  in  this  form,  yet  if  they  feel  any  doubt  about  the 
law,  or  distrust  their  own  powers  of  applying  it,  they 
may  find  the  fitcts  specially,  and  leave  the  court  to 
pronounce  judgment  according  to  law  on  the  whole 
matter  (7). 

§  83.  Having  given  this  sketch  of  the  course  of  trial  Principles  on 
by  judge  and  jury,"  we  should  here  dismiss  the  subject,  founded. ** 
were  not  a  clear  perception  of  the  principles  on  which  it 
is  founded  indispensable  to  a  right  understanding  of  our 
rules  of  judicial  evidence.     Looking  at  the  different  sorts 
of  tribunals  which  have  existed  in  different  ages  and 
countries,  we  shall  find  this  distinction  running  through 
them,  viz.  that  some  are  fixed  and  some  castial(r).     By 
''fixed"  tribunals  are  meant   those  composed  of  per- 
sons appointed,  either  permanently  or  for  a  definite  time, 
to  take  cognizance  of  causes  of  a  specified  kind ;  and 
they  most  usually  consist  of  men  who  have  made  legal 
matters  the  subject  either  of  their  study  or  practice: 
**  casual,"  are  when  the  tribunal  is  called  together  for  the 
occasion  and  dismissed  when  the  cause  is  decided;  and 
should  properly  consist  of  private  individuals  possessed 
of  no  peculiar  legal  knowledge.    Now  each  of  these  has 
its  advantages  and  disadvantages.     In  questions  of  aft- 
siraet  law  the  superiority  of  the  fixed  tribunal  is  too 
obvious  to  need  remark ;  and  even  on  questions  of  fact 
superior  education,  a  most  probably  higher  order  of 
intellect,  and  practical  acquaintance  from  the  experience 

{q)  See  on  this  subject,  Litt  378 ;  4  Id.  361 ;  and  32  Geo.  3, 

sect.  366,  367,   368;    Co.   Litt  c.  60. 

155  b,  with  Haigrave's  note  (5) ;  (r)  Paley's  Moral  and  Political 

M  226  b   and    228  a ;    Finch,  Philosophy,  bk.  6,  ch.  8. 
Law,  399 ;  3  Blackst.  Com.  377, 
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of  years  with  men  in  general,  with  the  tricks  of  wit- 
nesses, and  the  sophistries  of  advocates,  might  seem  at 
first  sight  almost  equally  decisive  in  its  favour.  Added 
to  which,  the  single  judge  seems  the  natural  and  primitive 
form  of  tribunal  (s),  as  autocracy  seems  the  natural  and 
primitive  form  of  government     But  as  was  said  by  the 


(s)  Whether  it  is  the  most  ge^ 
neral  may  be  questioned.     In  the 
early  stages  of  society,  and  in- 
deed in  all  countries  on  peculiar 
emergencies,  causes  are  decided 
by  persons  of  station  and  autho- 
rity, without  reference  to  any  sup- 
posed special  qualification  on  their 
part :  it  is  only  as  civilization  ad- 
yances  and  laws  become  more 
complicated,  that  the  study  and 
application  of  them  assumes  the 
form   of  a   distinct    profession. 
Among  the  Jews,  criminal  cases, 
at  least,  were  tried  by  the  elders 
of  the  city  at  its  gate.    See  Exod. 
ZYiii.  \Z  et  teq,;  Deut  xxi.  19, 
&C.;  Id.  xxii.  15;   Id.  zxv.  7; 
Ruth,  iv.  1 — 11;    Josh.  xx.  4; 
Jerem.  xxvi.  10,  &c. ;  Amos,  v. 
10 — 15,  &c.     And  the  practice 
of  the  two  greatest  nations  of  an- 
tiquity is  thus  stated  by  one  of 
the  greatest  of  historians.     "The 
free  citizens  of  Athens  and  Rome 
enjoyed,  in  all  criminal  cases,  the 
invaluable  privilege  of  being  tried 
by  their  country.    •     •    *    The 
task  of  convening  the  citizens  for 
the  trial  of  each  offender  became 
more  difficult,  as  the  citizens  and 
the  offenders  continually  multi- 
plied;  and  the  ready  expedient 
was  adopted  of   delegating   the 
jurisdiction  of  the  people  to  the 
ordinary  magistrates,  or  to  extra- 


ordinary infuiutort.  In  the  first 
ages  these  questions  were  rare  and 
occasional.  In  the  beginning  of 
the  seventh  century  of  Rome  they 
were  made  perpetual.  •  •  By 
these  inquiiitors  the  trial  was  pre- 
pared and  directed ;  but  they 
could  only  pronounce  the  sen- 
tence of  the  majority  of  judget, 
who  with  some  truth,  and  more 
prejudice,  have  been  compared 
to  the  English  juries.  To  dis- 
chai^e  this  important  though  bur- 
densome office,  an  annual  list  of 
ancient  and  respectable  citizens 
was  formed  by  the  prstor.  After 
many  constitutional  struggles, 
they  were  chosen  in  equal  num- 
bers from  the  senate,  the  eques- 
trian order,  and  the  people ;  four 
hundred  and  fifty  were  appointed 
for  single  questions ;  and  the  va- 
rious rolls  or  decurias  of  judges 
must  have  contained  the  names 
of  some  thousand  Romans,  who 
represented  the  judicial  authority 
of  tlie  state.  In  each  particular 
cause,  a  sufficient  number  was 
drawn  from  the  urn ;  their  in- 
tegrity was  guarded  by  an  oath  ; 
the  mode  of  ballot  secured  their 
independence;  the  suspicion  of 
partiality  was  removed  by  the 
mutual  challenges  of  the  accuser 
and  defendant  *  *  *  In  his 
civil  jurisdiction,  the  praetor  of 
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great  Athenian  legislator  with  reference  to  the  latter  (t)y 
**  Absolute  monarchy  is  a  fair  field,  but  it  has  no  outlet,'' 
so  the  evils  necessarily  incident  to  the  former  immensely 
outweigh  its  value.  Even  as  regards  accuracy  of  de« 
cision,  the  advantage  in  deciding  facts  is  on  the  side  of 
the  casual  tribunal.  From  their  position  in  life  its  mem- 
bers are  likely  to  know  more  of  the  parties  and  wit- 
nessesy  and  consequently  better  able  to  enter  into  their 
views  and  motives ;  and  from  the  novelty  of  their  situa- 
tion *  bring  a  freshness  and  earnestness  to  the  inquiry, 
which  the  constant  habit  of  deciding,  adjudicating,  and 
punishing  ikdes  and  blunts  more  or  less  in  the  mind  of 
every  judge.  But  the  great  danger  of  a  fixed  tribunal 
is  methodical  or  artificial  decision — a  sort  of  decision  by 


tbe  city  was  truly  a  judge,  and 
almost  a  legislator ;  but  as  soon 
as  he  had  prescribed  tbe  action  of 
law,  he  often  referred  to  a  dele- 
gate tbe  determination  of  the 
lact  •  •  •  But  whether  he 
acted  alone,  or  with  the  advice  of 
hb  council,  tbe  most  absolute 
powers  might  be  trusted  to  a 
magistrate  who  was  annually  cho- 
seo  by  the  votes  of  the  people. 
The  rales  and  precautions  of  free- 
dom have  required  some  expla- 
Dation  ;  the  order  of  despotism  is 
simple  and  inanimate.  Before  tbe 
age  of  Justinian,  or  perhaps  of 
Diocletian,  tbe  decurias  of  Ro- 
man judges  had  sunk  to  an  empty 
title ;  the  humble  advice  of  the 
assessors  might  be  accepted  or 
despised;  and  in  each  tribunal 
the  dvil  and  criminal  jurisdiction 
was  administered  by  a  single  ma- 
gistrate, who  was  raised  and  dis- 
graced by  the  will  of  the  em- 
peror." Decline  and  Fall  of  the 
Roman   Empire,    ch.  44,   ven. 


Jinan,  See  also  Heinec.  ad  Pand. 
pars  2,  §  2;  Phitarch.  in  Vit. 
Solon.  The  ancient  Germans  ap- 
pear to  have  had  a  system  strong- 
ly resembling  our  own  (Savigny, 
Gesch.  des  Romischen  Rechts 
im  Mittelalter,  1  Band,  4  Kap. ; 
Id.  System  des  heutigen  Romi- 
schen Rechts,  1  Buch,  3  Kap.  § 
30;  Golquhoun's  Summary  of  the 
Roman  Civil  Law,  §  119);  and 
it  seems  that,  for  the  mode  of  trial 
by  a  single  judge,  so  long  preva- 
lent on  tbe  continent  o{  Europe, 
we  are  chiefly  indebted  to  the 
lower  empire,  whose  practice  the 
civilians  and  canonists  copied,  per- 
haps extended,  in  preference  to 
that  of  Athens  and  of  Rome 
before  she  lost  her  liberties. 

(t)  Toic  ^/Xoic  cIiTf y  (&»c  Xc- 
yiraC)  kolKjov  fiiv  elvac  rtjy 
Tvpayyi^a  ^taplov,  ovk  t\€iy 
ie  &ir6(iainv.  Plutarch  in  Vit. 
Solon. 
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routine^  erisiDg  out  of  the  fkculty  of  generalizing,  dassi- 
fyingy  and  distinguishing  which  is  so  valuable  in  the  in- 
vestigation of  questions  of  mere  law.  This  is  thus 
clearly  stated  by  the  Marquis  Beccaria,  whose  testimony 
is  the  more  valuable  from  being  that  of  a  foreigner  («)• 
**  I  deem  that  the  best  judicial  system  which  associates 
with  the  principal  judges  assessors,  not  selected,  but 
chosen  by  lot;  for  in  such  matters  ignorance  which 
judges  by  sense,  is  safer  than  science  tohich  judges  by 
opinion.  Where  the  law  is  clear  and  precise,  the  duty 
of  the  tribunal  is  limited  to  ascertaining  the  existence  of 
facts;  and  although,  in  seeking  the  proofs  of  crime,  ability 
and  dexterity  are  required;  although,  in  summing  up 
the  result  of  those  proofs,  perspicuity  and  precision  are 
indispensable ;  still,  in  order  to  draw  a  conclusion  from 
them,  nothing  more  is  required  than  plain  ordinary  good 
sense — less  fallacious  than  the  knowledge  of  a  judge 
accustomed  to  seek  the  proofs  of  guilt,  and  who  reduces 
ever^  thing  to  an  artificial  system  formed  by  study." 
And  here  it  is  essential  to  remember  that  the  conse- 
quences of  the  errors  of  the  casual  tribunal  are  immensely 
less.  Theirs  are  mostly  errors  of  impulse,  and  their  con- 
sequences almost  entirely  confined  to  the  actual  case  in 
which  they  are  committed.    The  errors  of  a  fixed  tri- 


(t<)  "  lo  credo  ottimalegge  quella, 
che  stabilisce  assessori  al  giudice 
principale,  preai  dalla  sorte,  e  non 
dalla  8celta;  perchb  in  questo 
caao  b  pii^  sicura  V  ignoranza  cbe 
giudica  per  sentimento,  che  la 
Bcienza  che  giudica  per  opinione. 
Dove  le  leggi  sono  chiare  e  pre- 
cise, r  officio  di  un  giudice  non 
consiflte  in  altro  che  di  accertare 
un  fatto.  Se  nel  cercare  le  prove 
di  un  delitto  ticbiedesi  abilitli  e 
destrezza,  se  nel  presentame  il 
risultato  b  necessario  chiarezza  e 


precisione;  per  giudicame  dal 
risultato  medesimo,  non  vi  si 
ricbiede  cbe  un  semplice  ed  or- 
dinario  buon  senso,  meno  fallace 
cbe  il  sapere  di  un  giudice  assue- 
fatto  a  voler  trovar  rei,  e  cbe  tutto 
riduce  ad  un  sistema  fatiizio  ad- 
ottato  da'  suoi  studj."  Beccaria, 
Dei  Delitti  e  delle  Pene,  §  7.  See 
a]so  the  observations  of  C.  J. 
Abbott  in  IL  v.  Burdeli,  4  B.  & 
A.  162,  and  Paley's  Moral  and 
Political  Philosophy,  book  6,  cb. 
8. 
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bunaly  on  the  contrary,  are  the  errors  o{  system^  and  their 
effects  lasting  and  general.  Their  decisions,  proceeding 
as  they  do  from  persons  in  authority,  will,  especially  if 
ever  so  slightly  involving  a  point  of  law,  be  reported,  or, 
what  is  worse,  remembered  without  being  reported,  and 
form  precedents  by  which  future  tribunals  will  be  swayed. 
Nor  is  even  this  the  worst — ^the  judge  to  whom  the  pre- 
cedent made  by  his  predecessor  is  cited  is  safe  from  cen- 
sure if  he  follow  it,  while  on  the  other  hand,  being  erro- 
neous, he  may  without  danger  disregard  it :  so  that,  if 
corrupt,  he  may  take  as  his  guide  either  the  true  principles 
of  proof  or  the  previous  wrong  decision,  and  thus  give 
judgment  for  plaintiff  or  defendant  at  pleasure  (r). 

§  84.  But  the  great  objection  to  fixed  tribunals  in 
any  shape,  —  i.  e.  fixed  tribunals  entrusted  to  decide 
both  law  and  facts, — exists  in  the  difficulty,  not  to  say 
impossibility,  of  keeping  them  pure,  when  the  questions 
at  issue  are  of  great  weight  and  importance.  The 
judge*s  name  being  known  to  the  world,  indicates  to 
the  evil-disposed  litigant  the  person  to  whom  his  bribe 
can  be  offered,  or  on  whose  mind  influence  may  be 
brought  to  bear ;  and  a  frightful  temptation  is  held  out 
to  the  executive  to  secure  the  condemnation  of  political 
enemies,  by  placing  on  the  seat  of  justice  persons  of 
complying  morals  or  timorous  dispositions.  We  com- 
monly hear  the  purity  of  the  British  bench  ascribed  ex- 
dnsively,  or  nearly  so,  to  the  statutes  12  &  13  Will. 
III.  c.  2,  s.  3,  and  1  Geo.  III.  c.  23,  which  rendered 
judges  irremovable  at  the  pleasure  of  the  crown ;  not 
remembering  that  appointment  to  the  bench  is  as  much 
in  the  hands  of  the  crown  as  ever  it  was,  and  that  even 
under  the  old  system  men  were  found,  like  Gascoigne 
and  Hale,  who  defied  it  when  in  the  discharge  of  their 
duty.     But  where,  as  among  us,  the  ultimate  fate  of 

(v)  Introd.  $  74. 
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every  case  is  pronounced  by  a  body  the  individual 
members  of  which  are  unknown  until  the  moment  of 
trial,  all  this  is  removed ;  and  in  modem  times  it  is  the 
packed  jury,  not  the  corrupt  judge,  which  upright  citi- 
zens have  to  dread. 

§  85.  The  description  already  given  of  our  common 
law  tribunal  shews  it  to  be  one  of  a  compound  nature — 
partly  fixed  and  partly  casual — and  which  will  be  found 
so  constructed  as  to  secure  very  nearly  all  the  advan- 
tages of  each  of  the  opposing  systems,  while  it  avoids 
their  characteristic  dangers  (tr).  By  confiding  to  the 
judge  the  decision  of  all  questions  of  law  and  practice, 
it  secures  jthe  law  and  the  practice  from  being  altered 
by  any  mistake,  or  even  misconduct,  of  the  jury;  by 
treating  as  matter  of  law,  and  consequently  within  his 
province,  the  admissibility  of  evidence,  and  the  suffi- 
ciency as  a  legal  basis  of  adjudication  of  any  that  may 
be  adduced,  it  prevents  the  jury  from  acting  without 
evidence,  or  on  illegal  evidence ;  and  by  entrusting  him 
with  the  general  oversight  of  the  proceedings  and  the 
duty  of  commenting  upon  the  evidence,  reaps  the  bene- 
fit of  his  knowledge  and  experience.  But  by  taking 
out  of  his  hands  the  actual  decision  on  the  facts  and  the 
application  of  the  law  to  them,  it  cuts  up  mechanical 
decision  by  the  roots,  prevents  artificial  systems  of  proof 
from  forming,  and  secures  the  other  advantages  of  a 
casual  tribunal.  Besides,  the  difierence  that  exists  be- 
tween the  judge  and  jury  in  station,  acquirements, 
habits,  and  manner  of  viewing  things,  not  only  enables 
them  to  exert  on  each  other  a  mutual  and  very  salutary 
control,  but  adds  an  immense  moral  weight  to  their 
joint  action.  When,  for  instance,  the  condemnation  of 
a  criminal  is  pronounced  both  by  the  representative  of 
the  law  and  a  number  of  persons  chosen  indifferently 

(tc)  Paley's  Moral  and  Political  Philosophy,  book  6,  chap.  8. 
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from  the  body  of  the  community^  the  blow  descends 
on  him  and  the  other  evil  disposed  members  of  it 
with  a  force  which  it  never  could  hstve  if  based  on  the 
mere  reasoning  of  the  one,  or  consultation  of  the  other. 
"  The  distinction/'  says  an  eminent  jurist  of  the  last 
century,  ^  between  the  office  of  judge  and  jury  seems  to 
claim  our  utmost  respect  May  this  wise  distribution 
of  power  between  the  two  long  continue  to  flourish, 
unspoiled,  either  by  the  proud  encroachment  of  ill-de- 
signing judges,  or  the  wild  presumption  of  hcentious 
juries  (jr)." 

§  86.  3.  We  come  to  the  third  great  feature  of  the  d.  Rules  regu- 
common  law  mode  of  proof— the  general  principles  by  m^fbimy^of 
which  the  admissibility  of  evidence  is  governed.     And  evidence. 
here  it  is  to  be  observed  that  the  rules  of  evidence  are 


of  three  kinds — 1st  Those  which  relate  to  evidence  in  h  Evidence  in 
causdy  i.  e.  evidence  adduced  to  prove  the  issues  raised  ;  ^^ 
2nd.   Those  affecting  evidence  extra  causanif  or  that  2.  Evidence 
which  is  only  used  to  test  the  accuracy  of  media  of 
proof;  and  3rd.  Rules  of  forensic  practice  respecting  s.  Rules  of 
evidence.     Now  ij;  is  to  the  first  of  these  that  the  term  ^^'^^"^  P"^'^' 
"  Rules  of  evidence"  most  properly  applies— much  evi- 
dence which  would  be  rejected  if  tendered  in    caus&, 
being  perfectly  receivable  as  evidence  extra  causam ; 
and  there  are  few  trials  on  which  this  sort  of  evidence 
does  not  play  an  important  part.    Again,  the  judge  has 
a  certain  latitude  allowed  him  vrith  respect  to  the  rules 
of  forensic  proof.     He  may  ask  any  questions,  in  any 
form,  and  at  any  stage  of  the  cause,  and  even  allow 
parties  or  their  advocates  to  do  so.    This  does  not  mean 
that  he  can  receive  illegal  evidence  at  pleasure ;  for  if 
such  be  lefl  to  the  jury  a  new  trial  vrill  be  granted,  even 
though  the  evidence  were  extracted  by  questions  put 
from  the  bench ;  but  it  is  a  power  necessary  to  prevent 

(x)  Hargrave's  Co.  Litt.  155  b,  note  5. 
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justice  being  defeated  by  technicality,  to  secure  indica- 
tive evidence,  and  in  criminal  cases  to  assist  in  fixing 
the  amount  of  puniffliment.  And  it  should  be  exercised 
with  due  discretion  :  '^  Discretio  est  disoemere  per  legem 
quid  sit  justum(y)/-  but  ''Ucentia  judicis''  is  a  term 
unknown  to  the  law  (z). 


OvE  oBKiRAL        §  87.  Confiniug  our  attention  therefore  to  evidence  in 

BULB  or  £TI-  A         •.  •!!_  A»A»J*  X 

DKNCB  in  caosl  causa — it  was  said  by  a  most  emment  judge  m  a  most 
j-r*«  bestni'  important  case,  that  "the  judges  and  sages  of  the  law 
given,  ,  have  laid  it  down  that  there  is  but  one  general  rule 

OF  EVIDENCE,  the  best  that  the  nature  of  the  case  will 
^  admit  (a)."     And  Lord  Chief  Baron  Gilbert,  to  whom 
principally  we  are  indebted  for  reducing  our  law  of  evi- 
dence into  a  system,  says,  "  The  first  and  most  signal 
rule  in  relation  to  evidence  is  this,  that  a  man  must 
have  the  utmost  evidence  the  nature  of  the  fact  is  ca- 
pable of  (ft)."     "The  true  meaning  of  the  rule  of  law, 
that  requires  the  greatest  evidence  that  the  nature  of 
the  thing  is  capable  of,  is  this :  That  no  such  evidence 
shall  be  brought,  which  ex  nature  rei  supposes  still  a 
greater  evidence  behind  in  the  party's  own  possession 
.  and  power  (c)."     And  in  another  old  work  of  autho- 
n^y  (^) ;  ''  It  seems  in  regard  to  evidence  to  be  an  in- 
contestable rule,  that  the  party  who  is  to  prove  any  fact 
must  do  it  by  the  highest  evidence  the  nature  of  the 
thing  is  capable  of:**  and  similar  language  is  to  be 
This  rule  com-   found  in  most  of  our  modem  books  {e).    The  important 
^wiood.'^'*'     ™*®  ^^  question  has,  however,  been  very  generally  mis- 
understood ;  partly  from  the  ambiguous  nature  of  the 

(y)  2  Inst.  56;  4  Inst  41.  (c)  Gilb.  Ev.  16,  4th  edit. 

(a)    See  5  Co.   100,  a;    19  (</)  Bae.  Abr.  Evid.  I.   Ed. 

How,  St.  Tr.  1089.  1736. 

(a)  Lord  Hardwicke,  Ch.,  in  (e)  3  Blackst.  Comm.  368 ;  B. 

Omychund   v.    Barker,   1    Atk.  N.  P.  293 ;   Peake's  Ev.  8 ;   2 

49.  Ev.  Poth.  147,  148;  1  Greenl. 

(Jb)  Gilb.  Ev.  4,  4th  edit.  Ev.  82,  4th  ed. 
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language  in  which  it  is  enunciated,  and  partly  from  its 
being  commonly  accompanied  by  an  illustration  which 
has  been  confounded  with  the  rule  itself.  '^  If/'  say  the 
books,  *'  a  man  offers  a  copy  of  a  deed  or  will  when  he 
ought  to  produce  the  original,  this  carries  a  presumption 
with  it  that  there  is  something  in  the  deed  or  will  that 
makes  against  the  party,  or  else  he  would  have  pro- 
duced it,  and  therefore  the  proof  of  a  copy  in  this  case 
is  not  evidence."  This  is  undoubtedly  true,  but  it  is  a 
great  mistake  to  suppose  it  the  full  extent  of  the  rule. 
Sometimes,  again,  it  has  been  misunderstood  as  imply- 
ing that  the  law  requires  in  every  case  the  most  con- 
vincing or  credible  evidence  which  could  be  produced 
under  the  circumstances.  But  all  the  authorities  agree 
that  this  is  not  its  meaning  (/);  as  further  appears 
from  the  maxims,  that  **  there  are  no  degrees  of  parol 
evidence,"  and  ''  there  are  no  degrees  of  secondary  evi- 
dence." Suppose  an  indictment  for  an  assault :  or,  to 
make  the  case  stronger,  for  wounding  with  intent  to 
murder,  (an  offence  still  capital) :  the  injured  party, 
though  present  in  court,  is  not  called  as  a  witness,  and 
it  is  proposed  to  prove  the  charge  by  the  evidence  of 
a  person  who  witnessed  the  transaction  at  the  distance  of 
a  mile,  or  even  through  a  telescope ;  this  evidence  would 
be  admissible,  because  it  is  connected  with  the  act — the 
senses  of  the  witness  having  been  brought  to  bear  upon 
it; — and  the  not  producing,  what  would  probably  be 
more  satisfactory,  the  evidence  of  the  party  injured,  is 
mere  matter  of  observation  to  be  addressed  to  the  jury. 
Again,  by  ''secondary  evidence"  is  meant  derivative 
evidence  of  the  contents  of  a  written  document ;  and  it 
is  a  principle  that  such  is  not  receivable  unless  the  ab- 
sence of  the  ''  primary  evidence,"  the  document  itself,  is 
satisiactorily  accounted  for(^).  But  when  this  has 
been  done,  any  form  of  secondary  evidence  is  receiv- 

(/)  See  the  anthorities  in  die  (g)  Infroy  Part  3,  book  2,  cb. 

kst  DoCe.  2. 
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able  (A) :  thus,  the  parol  evidence  of  a  witness  is  admis- 
sible though  there  is  a  copy  of  the  document,  and  the 
probability  that  it  would  be  more  trustworthy  than  his 
memory  is  only  matter  of  observation  (t). 

Trae  roeaniDg         §  88.  The  true  meaning  of  this  fundamental  principle 

quirinff  life 'best  ^^'^  ^®  "'^^  understood  by  considering  the  three  chief 

evidence.  applications  of  it     Evidence,  in  order  to  be  receivable, 

I  should   come  through   proper  instruments,  and  be   in 

general  original,  and  proximate.    With  respect  to  the 

first  of  these:    except  in  a  few  matters   which  either 

the  law  notices  judicially,  or  are  deemed  too  notorious 

1.  Judge  and  jto  require  proof  (A),  the  judge  and  jury  must  not  de- 
act  on  their  per- >ci<le  on  their  own  personal  knowledge;  and  should  be 
■ooal  know-       jjj  ^  stsiij^  of  legal  ignorance  of  all  things  respecting  the 

questions  in  dispute  before  them,  except  such  as  are 
established  by  legal  evidence,  or  legitimate  inference 
from  it  (Z).  '^  Non  refert  quid  notum  sit  judici,  si  notum 
non  sit  in  forma  judicii  (m)."  It  is  obvious  that  if  they 
were  allowed  to  decide  on  impressions,  or  information 
acquired  elsewhere,  not  only  would  it  be  impossible  for 
a  superior  tribunal,  the  parties,  or  the  public  to  know 
on  what  grounds  the  decision  proceeded,  but  it  might 
be  founded  on  common  rumour  or  other  forms  of  evi- 
dence, the  very  worst  instead  of  the  best. 

2.  Rejection  of  §  89.  The  next  branch  of  this  rule  is  that  which  exacts 
derivative  evi-     original  and  rejects  derivative  proof — that  no  evidence 

shall  be  received  which  shews  on  its  face  that  it  only 

derives  its  force  from  some  other  which  is  withheld  (n). 


(A)  Doe  d.  Gilbert  v.  Eou,  7  (m)  3  Bulat"  115. 

M.  &  W.  102.  (n)  Per  Parke,  B.,  in  delivering 

(t)  Id,  the  judgment  of  tbe  Court  of  £x- 

(/r)  InfrOf  Part  3,  book  1^  ch.  chequer  in  Doe  d.  Welth  v.  Lang- 

1.  field,  MS.  Hil.  Vac.  10  Vict.,  re- 

(/)  Introd.  §38.  ported   16  M.  &  W.  497;  per 
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"  Melii^  est  petere  fontes  qu^m  sectari  rivulos  (o)." 
The  terms  primary  and  secondary  evidence  are  used  by 
oar  law  in  the  limited  sense  of  the  original  and  deriva- 
tive evidence  of  written  documents ;  the  latter  of  which 
is  receivable  when^  by  credible  testimony,  the  existence 
of  the  primary  source  has  been  established  and  its  ab- 
sence explained.  But  derivative  proof  of  original  evi-< 
dence  not  so  verified  is  in  general  rejected  absolutely ; 
as  where  supposed  oral  evidence  is  delivered  through 
oral,  and  various  other  sorts  of  proof  comprised  in  prac- 
tice under  the  very  inadequate  phrase  ''  hearsay  evi- 
dence (p)." 

§  90.  The  remaining  application  of  this  great  prin-  3.  There  must 
ciple  which  we  propose  to  notice  at  present  seems  based  vLble*conneo? 
on  the  maxim,  **  In  jure  non  remota  causa,  sed  proxima  tion  between 
spectatur  {q)/*     It  may  be  stated  thus,  that,  as  a  condi-'  and  evkTeoUary 
tion  precedent  to  the  admissibility  of  evidence,  either^^^^ 
direct  or  circumstantial,  the  law  requires  an  open  and 
visible  connection  between  the  principal  and  evidentiary 
&cts,  whether  they  be  ultimate  or  subaltemate.  This  does 
not  mean  a  necessary  connection — that  would  exclude 
all  presunq>tive  evidence — but  such  as  is  reasonable,  and 
not  latent  or  conjectural.     In  this  our  judicial  evidence 
partakes  of  the  very  essence  of  all  sound  municipal  law, 
and  preserves  the  lives,  liberties  and  properties  of  men 
by  placing  an  effectual  rein  on  the  imagination  of  those 
entrusted  with  the  administration  of  justice,  and  pre- 
venting decision  on  remote  inferences  and  &ncied  ana- 
logies (r). 

§  91.  The  true  character  and  value  of  the  important 
principle  under  consideration  is,  however,  more  easily 

Parke,  B.,  in  Doe  d.  Gilbert  ▼.  (p)  Infra,  Part  3,  book  2,  ch. 

lliMt,7M.&W.106;  perMaule,  3. 

J^  in  McDonnell  't.  Etwiu,  16  (g)    Bac.  Max.  of  the   Law, 

Jar.  105.  Keg.  1. 

(0)  Co.  Litt  306  b.  (r)  Introd.  §  38. 
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conceiTed  than  described.  In  dealing  with  natural  evi- 
dence the  connection  between  the  principal  and  eviden- 
tiary £EU!ts  must  be  left  to  instinct  (s) ;  in  legal  evidence 
this  is  replaced  by  a  sort  of  legal  instinct^  or  legal  sense, 
acquired  by  practice ;  and  the  old  observation  ''  Multa 
multb  exercitamentis  facilius  quilm  regulis  percipies  (t)" 
becomes  perfectly  applicable.  A  few  instances^  how- 
ever, may  serve  to  guide  and  illustrate.  On  a  criminal 
trial  the  confession  of  a  third  party,  not  produced  as  a 
witness,  that  he  was  the  real  criminal  and  the  accused 
innocent,  although  certainly  not  destitute  of  natural 
weight,  would  be  rejected,  from  its  remoteness  and  want 
of  connexity  with  the  accused^  and  the  manifest  danger 
of  collusion  and  fabrication.  So,  if  a  man  writes  in  his 
pocket  book  that  he  owes  me  5Z.,  it  is  reasonable  evidence 
against  him  that  he  does  owe  jne  that  sum,  although  it 
is  quite  possible  he  may  be  mistaken.  But  suppose  he 
were  to  write  in  it  thai  I  owe  him  6/.,  that  statement, 
though  possibly  quite  true,  is  no  evidence  against  me, 
for  the  virant  of  connexity  is  obvious.  Again,  the  bad 
character  or  reputation  of  an  accused  person,  although 
strong  moral,  is  not  legal  evidence  against  him,  unless 
he  sets  up  his  character  as  a  defence  to  the  charge. 
The  sound  policy  which  requires  that  even  the  worst 
criminals  shall  receive  a  fair  and  unprejudiced  trial  ren- 
ders this  rule  indispensable.  So,  a  man's  appearance 
and  physiognomy  are  not  unfrequently  excellent  guides 
to  his  character  and  disposition,  but  could  they  be  re- 
ceived as  legal  evidence  (u)  ? 

§  92.  But  whether  a  given  piece  of  indirect  evidence 
should  be  received  as  circumstantial,  or  rejected  as  con- 

(s)  1  Benth.  Jud.  £v.  44.  n6a)  "  la  mauvaise  pkysiognomie 

(i)  4  Inst  50.  de  Vocaai,  ou  U  vilain  nom  gu'U 

(«)  Some  of  the  French  law-  portait.      Mais    c'^taient   Vk,   il 

yen  thought  they  could,    *<  On  hut  en  convenir,  des  indices  tr^- 

allait  jusqu'^  mettre  au  nombre  6\oign6s"    Bonnier,  Traitd  des 

de  ces  indices"  (i.  e.  indices  ^loig^  Preuves,  §  652. 
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jectaral  proo^  is  often  a  question  of  extreme  difficalty. 
One  test,  perhaps,  is  to  consider  whether  any  imaginable 
immber  of  pieces  of  evidence  such  as  that  tendered  could 
be  made  the  ground  of  decision :  for  it  is  the  property 
of  genuine  circumstantial  evidence,  that,  however  incon- 
dnsive  each  element  of  the  chain  may  be  in  itself,  the 
concurrence  of  them  all  amounts  to  proof,  often  of  the 
most  convincing  kind.  Suppose,  in  a  case  of  murder 
by  a  cutting  instrument,  no  eye  witness  being  forth- 
coming, the  criminative  facts  against  the  accused  were  : 
1.  He  had  had  a  quarrel  with  the  deceased  a  short 
time  previous.  2.  He  had  been  heard  to  declare  he 
would  be  revenged  on  the  deceased.  3.  A  few  days 
before  the  murder  the  accused  bought  a  sword  or  large 
knife,  which  was  found  near  the  corpse.  4.  Shortly 
after  the  murder  he  was  seen  at  a  short  distance  from 
the  spot,  and  coming  away  from  it.  5.  Marks  cor-** 
responding  with  the  impressions  made  by  his  shoes 
w«re  traceable  near  the  body.  6.  Blood  was  found 
on  his  person  after  the  murder.  7.  He  absented  him- 
sdf  from  his  home  immediately  after  it.  8.  He  gave 
inconsistent  accounts  of  where  he  was  on  the  day  it 
took  place.  The  weakness  of  any  one  of  these  elements, 
totem  nngh/j  is  obvious,  but  collectively  they  form  a 
very  strong  case  against  the  accused.  Now  suppose, 
instead  of  the  above  chain  of  facts,  the  following  evi- 
dence was  offered.  1.  The  accused  was  a  man  of  bad 
general  character.  2.  He  belonged  to  a  people  noto- 
riously reckless  of  human  life,  and  addicted  to  assassi- 
natiOB.  3.  On  a  former  occasion  he  narrowly  escaped 
being  convicted  for  the  murder  of  another  person. 
4.  Much  jealousy  and  ill  feeling  existed  between  his 
nation  and  that  to  which  the  deceased  belonged.  5.  On 
the  same  spot,  a  year  before,  one  of  the  latter  was  mur- 
dered by  one  of  the  former  in  exactly  the  same  way. 
6.  The  murderer  had  also  robbed  the  deceased,  and  the 
accused  vras  well  known  to  be  avaricious.  7.  He  had 
been  overheard  in  his  sleep  to  use  language  implying 
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that  he  was  the  murderer  (ar).  8.  All  his  neighbours 
belieyed  him  guilty,  or,  supposing  the  case  one  of  public 
interest,  both  houses  of  parliament  had  voted  addresses 
to  the  crown  in  which  he  was  assumed  to  be  the  guilty 
party.  These  and  similar  matters,  however  multiplied, 
could  never  generate  that  rational  conviction  on  which 
alone  it  is  safe  to  act,  and  accordingly  not  one  of  them 
would  be  received  as  legal  evidence. 

Indicative  §  93.   It  may  be  objected,  and,  indeed,  Bentham's 

evidence.  Treatise  on  Judicial  Evidence  is  founded  on  the  notion, 

that  by  exclusionary  rules  like  the  above,  much  valuable 
evidence  is  wholly  sacrificed  (y).  Were  such  even  the 
fact,  the  evil  would  be  amply  outweighed  by  the  reasons 
already  assigned  for  imposing  a  limit  to  the  discretion  of 
tribunals  in  declaring  matters  proved  or  disproved  {z) : 
but  when  the  matter  comes  to  be  carefully  examined,  it 
will  be  found  that  the  evidence  in  question  is  not  always 
lost  to  justice ;  for  however  dangerous  and  unsatisfactory 
it  would  be  as  the  basis  of  final  adjudication,  it  is  often 
highly  valuable  as  **  indicative  evidence,*'  i.  e.  evidence 
not  in  itself  receivable  but  which  is  "  indicative'^  of  bet- 
ter (a).  Take  the  case  of  derivative  evidence — a  witness 
offers  to  relate  something  told  him  by  A.;  this  would 
be  stopped  by  the  court;  but  he  has  indicated  a  genuine 
source  of  testimony.  A.,  who  may  be  called  or  sent  for. 
1  So  a  confession  which  has  been  made  under  promise  of 
favour  or  tlireat  of  punishment  is  inadmissible  by  law, 
yet  any  facts  discovered  in  consequence  of  that  confes- 
sion, such,  for  instance,  as  the  finding  of  stolen  property, 
are  good  legal  evidence  (b).     Again,  no  one  would  think 

(x)  Part  3,  bk.  2,  ch.  6.  Jud.  £v.  37 ;  eee  also  Id.  32. 

{y)  See  that  work,  passim.  (6)  R.  y.  Lockhart,  2  East,  P. 

(jr)  Supra,  §  90,  and  iDtrod.  C.  658;   R.  v.   WarwickshaU,  1 

§  38.  Leach,  C.  L.  263 ;  R.  v.  Gould, 

(a)  The  phrase  "  indicative  evi-  9  C.  &  P.  364;  K.  ▼.  Griffin,  R. 

dence**  is  used  by  Bentham,   1  &  R.  C.  C.  151. 
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of  treating  an  anonymous  letter  as  legal  evidence  against 
a  party  not  suspected  of  being  its  author^  yet  the  sug- 
gestions contained  in  such  letters  have  occasionally  led 
to  disclosures  of  importance.  In  tracing  the  perpetra- 
tors of  crimes,  also,  conjectural  evidence  is  often  of  the 
utmost  importance,  and  leads  to  proofs  amounting  to 
demonstration.  It  is  chiefly,  however,  on  inquisitorial 
proceedings;  such  as  coroner's  inquests,  inquiries  by 
justices  of  the  peace  before  whom  persons  are  charged 
with  offences,  and  the  like,  that  the  use  of  **  indicative 
evidence''  is  most  apparent :  though  even  these  tribunals 
cannot  act  on  it. 

§  94.  The  rules  of  evidence  are  in  general  the  same  Rules  of  eyi- 
m  Civil  and  crimmal  proceedmgs  (a) ;  and  bmd  alike  j^^^x  the  same 
crown   and  subject,   prosecutor  and   accused,   plaintiff  in  civil  and  cri- 
and  defendant,  counsel  and  client.    There  are  however  ings. 
some  exceptions.    Thus  the  doctrine  of  estoppel  has  a 
much  larger  operation  in  the  former  (e).    So  an  accused  ' 
person  may,  at  least  if  undefended  by  counsel,  rest  his 
defence  on  his  own  unsupported  statement  of  facts,  and 
the  jary  may  weigh  the  credit  due  to  that  statement  (/) ; 
whereas  in  civil  cases  nothing  must  be  opened  to  the 
jury  which  it  is  not  mtended  to  substantiate  by  proof  (^). 
Again,  confessions  or  other  self-disserving  statements  of 
prisoners  will  be  rejected  if  made  under  the  influence  of 
undue  promises  of  favour,  or  threats  of  punishment  (A) ; 
but  there  is  no  such  rule  respecting  similar  statements 
in  civil  cases.     So,  although  both  these  branches  of  the 
law  have  each  their  peculiar  presumptions,  still  the  tech- 
nical rules  regulating  the  burden  of  proof  cannot  be 

id)  K  V.  Burdeti,  4  B.  &  A.  {e)  Infra,  Part  3,  bk.  2,  cb.  6. 

122;    Attorney*  General  v.  Le  (/)  Part  4,  ch.  1. 

Merchant,  2  T.  R.  201,  n. ;  A.  {g)  Stevens  v.  Webb,  7  C.  & 

▼.   Mnrpky,   8  C.   &  P.    306 ;  P.  61 ;  Duncombe  v.  Daniell,  8 

Leach  ▼.  Simptan,  5  M.  &  W.  Id.  227. 

312 ;  25  Ho.  St.  Tr.  1314 ;  29  (A)  Infia,  Part  3,  bk.  2,  ch.  6. 
Id.76i. 
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Difference  as  to 
the  •ffeet  of  evi- 
dence in  civil 
and  criminal 
proceedings. 


followed  out  in  all  their  niceties  when  they  press  against 
accused  persons  (i). 

§  95.  But  there  is  a  strong  and  marked  difference  as 
to  the  effect  of  evidence  in  civil  and  criminal  proceed- 
ings. In  the  former^  a  mere  preponderance  of  probabi* 
lity,  due  regard  being  had  to  the  burden  of  proof,  is 
sufficient  basis  of  decision  (A) ;  but  in  the  latter,  espe- 
cially when  the  offence  charged  amounts  to  treason  or 
£^ny,  a  much  higher  degree  of  assurance  is  required. 
The  serious  consequences  of  an  erroneous  condemnation 
both  to  the  accused  and  society,  the  immeasurably 
greater  evils  which  flow  from  it  than  from  an  erroneous 
acquittal  have  induced  the  laws  of  every  wise  and  civi- 
lized nation  to  lay  down  the  principle,  though  often  lost 
sight  of  in  practice,  that  the  persuasion  of  guilt  ought 
to  amount  to  a  moral  certainty  (I);  or,  as  an  eminent 
living  judge  has  expressed  it,  **  Such  a  moral  certainty 
as  convinces  the  minds  of  the  tribunal,  as  reasonable 
men,  beyond  all  reasonable  do«bt(m)."  The  expres- 
sion '*  moral  certainty"  is  here  used  in  contradistinction  lo 
physical  certainty,  or  certainty  properly  so  called  (n) ;  for 
the  physical  possibihty  of  the  innocence  of  any  accused 
person  can  never  be  excluded.  Take  the  strongest  case, 
— a  number  of  witnesses  of  character  and  reputation, 
and  whose  evidence  is  in  all  respects  consistent,  depose 
to  having  seen  the  accused  do  the  act  with  which  be  is 


(i)  Huberus,  Prael.  Jur.  Civ. 
lib.  22,  tit.  3,  u.  16.  See  per 
Lord  Kenyon,  C.  J.,  m  R.  v. 
HadfiM,  27  Ho.  St  Tr.  135S. 

{k)  Plowd.  412;  1  Greenl.  £v. 
13,  a,  4th  Ed. ;  Mac  Nally's  £v. 
678. 

(/)  Introd.  §  49.  The  juror's 
oath  seems  framed  with  a  view 
to  the  above  distinction.  In  civil 
cases  he  is  sworn  **  well  and  truly 


to  try  the  issue  between  the  |mr- 
ties,  &c./'  whilst  in  criminal  ones 
his  oath  is  that  he  ''shall  well 
and  traly  Hry,  mid  true  deiioer^ 
anee  make,  between  onr  sove- 
reign lady  the  Queen  and  the 
prisoner  at  the  bar,  &c." 

(m)  Parke,  B.,  in  K.  v.  Sterne, 
Surrey  Sum.  Ass.  1843,  MS. 

(fi)  Introd.  §  6. 
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charged,  still  the  jury  only  believe  his  guilt  on  two  pre* 
sumptions,  either  or  both  of  which  may  be  fallacious,  viz. 
that  the  witnesses  are  neither  deceived  themselves  nor 
deceiving  them  (a) ;  and  the  freest  and  fullest  confessions 
of  guilt  have  occasionally  turned  out  untrue  (p).  Even 
if  the  jury  were  themselves  the  witnesses,  there  would  still 
remain  the  question  of  the  identity  of  the  person  whom 
they  saw  do  the  deed  with  the  person  brought  before 
them  accused  of  it(q) ;  and  idaitity  of  person  is  a  sub- 
ject on  which  many  mistakes  liave  been  made  (r).  The 
wise  and  humane  maxims  of  law,  that  it  is  safer  to  err 
in  acquitting  than  condemning  (^),  and  that  it  is  better 
that  several  of  guilty  persons  should  escape  than  one 
innocent  person  saflkr  (/),  are,  however,  oflen  perverted 
to  justify  the  acquittal  of  persons  of  whose  guilt  no  rea- 
mnuMe  doubt  could  exist ;  and  there  are  other  maxims 
which  should  not  be  forgotten,  *'  Interest  reipublics  ne 
maleficia  remaneant  impunita  (u),'*  *'  Minatur  innocentes 
qui  parcit  nocentibus  (x)" 

%  96.  Again,  the  psychological  question  of  the  intetU  Intent  in  doing 
which  acts  are  done,  plays  a  much  greater  part  in 
than  in  civil  proceedings.  ''Actus  non  ibcit 
renm,  nisi  mens  sit  rea  (y)"  runs  through  the  criminal 
law,  although  in  some  instances  a  criminal  intention  is 
conclusively  presumed  from  certain  acts(2r);  while  in 
civil  actioBs  to  recover  damages  for  misconduct  or  neglect, 
it  is  in  general  no  answer  that  the  defendant  did  not 

(p)  Donut,  Lois  Ciy.  part  1,  (0   2   Hale,   P.   C.  289 ;    4 

lir.  3,  tit    6,  Preamb.;   Eoac.  Blackst  Comm.  358. 

Civ.  EticL  21,  8th  Ed.;  2  Ev,  (u)  Jenk.  Cent  1  Caa.  59. 

Poth.  332.  (x)  4  Co.  45  a. 

(f)i«/>Ki,Part3,book2,cb.6.  (y)  Co.  Litt  247  b;  3  Inst. 

(g)  See  49  H.  VI.,  19  B.  pL  107;  4  How.  St  Tr.  1403 ;  T. 

26.  Raym.  423 ;  7  T.  R.  514. 

(r)  Part  3,  book  2,  cb.  5.  .  (jr)  Jnfroy  Part  3,  book  2,  cb. 

(#)  2  Hale,  P.  C.  290.  1,  aect  3,  subsec.  1. 

l2 
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intend  mischief  (a)  —  ^' Excusat  aut  eztenuat  delictam 
in  capitalibuSy  quod  non  operatur  idem  in  civilibus  (b).** 
There  are,  howeTer,  exceptions  to  this,  and  whether  an 
act  were  done  knowingly  often  becomes  an  important 
consideration  in  civil  suits  (c).  It  may  be  laid  down  as 
j  a  general  principle,  that  so  as  a  man  has  a  right  by  law 
to  do  an  act,  the  intention  with  which  he  does  it  is 
.immaterial ((2).  All  contracts,  likewise,  are  founded  on 
an  intention  of  the  parties,  either  expressed  by  them- 
selyes  or  implied  by  law  from  circumstances. 


conaeot 


How  far  rales         |  97,   And  here  a  question  presents  itself,  whether 
be  relaxed  hy     ^^'^  ^^^  ^^  ^^  rules  of  evidence  may  be  relaxed  by 

consent  ?  In  criminal  cases,  at  least  in  treason  and  felony, 
it  is  the  duty  of  the  judge  to  see  that  the  accused  is 
condemned  according  to  law,  and  the  rules  of  evidence 
forming  part  of  that  law,  no  admissions  from  him  or  his 
counsel  will  be  received.  On  the  other  hand,  however, 
much  latitude  in  putting  questions  and  making  state- 
ments is  given,  de  facto  if  not  de  jure,  to  prisoners  who 
are  undefended  by  counsel.  So,  no  consent  could  pro- 
cure the  admission  of  evidence  which  public  policy  re- 
quires to  be  excluded ;  such  as  secrets  of  state  and  the 
like.  Moreover,  no  admission  at  a  trial  will  dispense 
with  proof  of  the  execution  of  a  deed,  though  the  deed 
itself  may  be  admitted  before  the  trial,  with  the  view 
to  save   the    trouble   and   expense    of  proving  it  (e). 


(a)  M.  6  Ed.  IV.,  7  B.  pi. 
18;  Hob.  134  ;  T.  Raym.  422  ; 
Willes,  581;  2  East,  104;  16 
M.  &  W.  442. 

(6)  Bacon's  Maxims  of  the 
Law,  Reg.  7. 

(c)  4  Co.  18  b  ;  May  v.  Bur- 
dett,  10  Q.  B.  101  ;  Jackton  v. 
Smilhson,  15  M.  &  W.  563; 
Card  V.  Cote,  5  C.  B.  622. 

{d)  See  LucoM  v.  NockelU,  in 


Cam.  Scac.,  4  Bingh.  729;  2 
Yo.  &  J.  304,  affirmed  in  Dom. 
Proc.  10  Bingh.  157;  7  Bligh, 
N.  R.  140;  Ridgway  v.  The 
Hungfrford  Market  Company^  3 
A.  &  E.  171 ;  4  Nev.  &  M. 
797 ;  Oaket  v.  Wood,  2  M.  & 
W.  791 ;  Simmont  v.  LUlyttotUt 
8  Excb.  431. 
(e)  Infra,  Part  3,  bk.  2,  ch.  6. 


GENERAL  VIEW. 

Subject  however  to  these  and  other  exceptioDS,  the  ge- 
neral principles,  '^  Quilibet  potest  renunciare  juri  pro  se 
introducto(/)" — "Consensus  tollit  errorem(^)/' — seem 
to  apply  to  evidence  in  civil  cases ;  and  much  inadmissible 
evidence  is  constantly  received  in  practice,  because  the 
opposing  counsel  either  deems  it  not  worth  while  to  ob- 
ject, or  tliinks  its  reception  will  be  beneficial  to  his 
client.  It  has,  however,  been  recently  held,  that  where 
a  valid  objection  is  taken  to  the  admissibility  of  evi- 
dence it  is  discretionary  with  the  judge  whether  he  will 
.  allow  the  objection  to  be  withdrawn  (A). 

§  98.  Whether  the  rules  respecting  the  incompetency 
of  witnesses  can  be  dispensed  with  by  consent,  seems 
unsettled.  In  Pedley  v.  WeUesley  (i).  Best,  C.  J.,  said, 
that  Lord  Mansfield  once  permitted  a  plaintiff  to  be 
examined  with  his  own  consent  (A) ;  and  although  some 
of  the  judges  doubted  the  propriety  of  that  permis- 
sion, he  (the  Chief  Justice)  thought  it  was  right.  In 
Dewdney  v.  Palmer  (2),  where  after  a  witness  had  been 
sworn  and  examined  it  was  discovered  that  he  was  the 
plaintiff*,  the  judge  refused  to  withdraw  his  evidence 
firom  the  jury,  and  this  ruling  was  affirmed  by  the 
Coart  of  Exchequer,  on  the  groimd  that  the  objection 
ought  to  have  been  taken  on  the  voir  dire ;  but  in  a 
sobtsequent  case  of  Jacobs  v.  Layborn  (m)  the  same 
court,  consisting  of  Lord  Abinger,  C.  B.,  and  Rolfe,  B., 


(/)    Co.  Litt  99  a,   166  a,  tianuan,    I   Taunt.    378,    Lord 

223  b;  10  Co.  101  a;  2  Inst  Mansfield  being  put  by  mistake 

183;  4  BI.  Com.  316.  for  C.   J.  Mansfield.      See  per 

(g)  Co.  Litt.  126  a.  Parke,  B.,  in  Barbat  v.  Allen,  7 

(A)  Barbal  v.  AUen,  7  Exch.  Excb.  612. 

609.  (/)  4  M.  &  W.  664. 

(i)  3  C.  &  P.  558,  M.  9  Geo.  (m)  11  M.  fc W.685.  Seehow- 

IV.  ever  tbe  obserrations  of  Parke, 

(k)  Tbe  case  here  referred  to  B.,  in  Tardiey  v.  Arnold,  10  M» 

is  tbougfat  to  be  Nordtn  v.  mi-  &  W.  145. 
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overraled  this,  and  held  that  objections  to  competency 
might  be  made  at  any  stage  of  the  trial.  So,  arbitrators 
are  bound  by  the  legal  rules  of  evidence  (n)  ;  yet  on  sub- 
missions to  arbitration  previous  to  the  14  &  15  Vict.  c.  99, 
it  was  generally  made  part  of  the  rule  of  court  that  the 
parties  might  be  examined  as  witnesses.  In  the  case 
already  cited  of  Pedley  v.  WeUesley,  a  female  was  called 
as  witness  for  the  plaintiff,  and  it  appeared  that  after 
being  served  with  the  subpoena  she  had  married  the 
defendant  On  her  evidence  bemg  objected  to,  it  was 
replied  that  a  party  to  a  suit  cannot  by  any  act,  laud- 
able or  otherwise,  deprive  his  adversary  of  the  testi- 
mony of  his  witness ;  but  Best,  C.  J.,  said  he  should 
allow  the  witness  to  be  examined  if  the  defendant  con- 
sented, not  otherwise.  In  a  much  older  case  (o),  where 
it  was  proposed  by  a  man's  consent  to  examine  his  wife 
as  a  witness,  Lord  Hardwicke,  C.  J.,  said,  "The  rea- 
son (p)  why  the  law  will  not  suffer  a  wife  to  be  a  wit- 
ness for  or  against  her  husband,  is  to  preserve  the 
peace  of  families,  and  therefore  I  dhaQ  never  encourage 
such  a  consent;"  and  she  was  not  examined.  Such 
evidence  has  been  rejected  in  America,  on  the  ground 
that  the  interest  of  the  husband  in  preserving  the  con- 
fidence reposed  in  the  wife  is  not  the  sole  foundation  of 
the  rule ;  the  public  having  also  an  interest  in  the  pre- 
servation of  domestic  peace,  which  might  be  disturbed 
by  her  testimony  notwithstanding  his  consent,  and  that 
there  is  a  very  great  temptation  to  perjury  in  such 
cases  (q).  To  this  latter  argument  it  may  be  observed, 
that  there  is  a  much  greater  temptation  to  perjury  when 
an  accomplice  in  a  case  of  treason  or  felony  is  examined 

(n)  Att,'Gen.  v.  DavUon,  I  (p)  See  on  this  salject,  infra, 

M'Cl.  &  Y.  160;  Banksv.  Banks,  Part  2,  chap.  1,  sect.  2. 

1  Gale,  46.  (9)  1  OrednL  £▼.  §  340,  4th 

(o)  Barker  ▼.  Dixie,  Ca.  temp.  Ed. 
Hardw.  264,  P.  9  Geo.  IF. 
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as  a  witness  against  his  oompanians ;  or  an  heir  appa- 
rent comes  forward  as  a  witness  for  his  father,  the  title 
to  whose  lands  is  in  question.  By  the  recent  statute  < 
16  4:  17  Vict.  c.  83,  husbands  and  wives  are  rendered 
competoit  witnesses  for  or  against  each  other  in  civil, 
(r). 
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^  99.  All  these  cases  took  place  before  the  14  &  15 
Vict  c.  99,  had  rendered  the  parties  to  a  suit  competent 
witnesses  in  general.  After  the  passing  of  that  statute, 
and  previous  to  the  16  &  17  Vict.  c.  83,  the  question 
arose  whether  the  wives  of  such  parties  were  also  ren- 
dered competent;  which,  after  some  conflict  of  opinion, 
was  reserved  in  the  negative  (s).  In  Barhat  v.  Allen  {t)f 
the  jrfaintiff's  case  having  been  proved  by  a  witness, 
the  defendants'  counsel  proposed  to  call  the  wife  of 
one  of  the  defendants,  to  prove  fraud,  by  the  admis- 
sions of  this  witness  in  her  presence.  The  plaintiff's 
counsel  objected,  and  Pollock,  C.  B.,  refused  to  ad- 
mit her  testimony.  Subsequently  the  plaintiff's  counsel 
offered  io  waive  the  objection ;  but  the  judge,  notwith- 
standing, refused  to  receive  the  evidence.  A  verdict 
having  been  found  for  the  plaintiff,  a  rule  was  granted 
to  set  it  aside  on  the  grounds,  first,  that  the  statute  had 
rendered  the  wife  a  competent  witness ;  and,  secondly, 
that,  if  not,  her  testimony  ought  to  have  been  received 
when  the  objection  was  waived.  This  rule  having  been 
aligned,  and  several  of  the  preceding  cases  with  some 
others  cited,  the  court  discharged  it:  holding  unani- 
mously, that  the  statute  had  not  rendered  the  wife 
competent;  and,  even  supposing  the  objection  could  be 
waived  by  consent,  the  allowing  it  to  be  waived  was 

with  the  judge.     But  the  members  of  the 


(r)  See  tlw  statute,  infra^  Part      Jar.  408,  and  Bwrbat  v.  AUai^ 
2,  ebap.  1,  eect.  2.  7  Exch.  609. 

(s)  See  StapUton  ▼.  Croft,  16  (/)  7  Exch.  609. 
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court  were  not  agreed  as  to  whether  the  objection  could 
be  waived.  Parke  and  Martin,  BB.,  said  that,  if  it 
were  necessary  to  decide  that  question,  they  would  like 
further  time  for  consideration.  Pollock,  C.  B.,  however, 
delivered  his  judgment  more  at  length,  as  follows: — 
'^  In  my  opinion,  a  judge  is  bound  to  administer  the 
whole  law  of  evidence;  and  although  a  practice  has 
crept  in  of  admitting  inadmissible  evidence  by  consent, 
still  that  is  a  matter  for  the  discretion  of  the  judge. 
The  cases  which  have  been  adverted  to  with  reference  to 
waiving  the  objection  to  an  intei*ested  witness  scarcely 
apply ;  for,  strictly  speaking,  all  objections  to  the  com- 
petency of  a  witness,  on  the  score  of  interest,  ought  to 
be  taken  on  the  voir  dire,  before  the  witness  is  sworn. 
Therefore,  in  those  cases  where  persons  have  been  exa- 
mined by  consent,  although  they  had  an  avowed  inte- 
rest, it  was  only  going  back  to  the  old  law ;  and,  after 
the  witness  was  sworn,  there  was,  in  truth,  no  objection 
to  waive.  I  think  that  it  is  in  the  discretion  of  the  judge 
whether  he  will  admit  the  evidence  objected  to ;  other- 
wise, if  the  parties  agreed  that  a  witness  should  give  his 
evidence  unsworn,  or  if  a  person  openly  declared  himself 
an  Atheist,  I  do  not  see  why  those  persons  might  not 
be  examined.  The  consent  of  the  parties  will  not  en- 
title them  to  use  an  affidavit  which  is  inadmissible. 
Some  additional  light  may  be  thrown  on  the  subject  by 
this  circumstance,— that  when  parties  are  to  be  examined 
in  a  court  of  law,  under  an  order  of  a  court  of  equity, 
the  order  is  positive  that  the  witnesses  shall  be  examined, 
which  would  be  useless  unless  the  court  had  power  to 
reject  them  notwithstanding  the  consent  of  the  parties. 
I  think  that  the  judge,  in  his  discretion,  has  a  right  to 
insist  on  the  law  of  England  being  administered;  and, 
when  any  departure  from  it  is  proposed,  to  say  to  the 
parties, '  You  shall  not  make  a  law  for  yourselves.' "  In 
a  subsequent  case,  however,  of  Hodges  v.  Zatrreitce(tt), 

(tt)  17  Jur.  421. 
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an  application  by  a  defendant  to  remoye  a  cause  from 
a  county  court  being  resisted  on  the  ground  that  the 
plaintiflTs  principal  witness  was  his  wife,  and  conse- 
quently he  would  be  deprived  of  her  testimony  if  the 
cause  were  brought  into  a  superior  court,  the  Court  of 
Exchequer  granted  the  application  on  the  defendant's 
consenting  that  the  mfe  ^ould  be  examined  as  a  wit* 
ness. 

§  100.  Our  law  of  evidence  bears  a  general  resem*  Checks  on  wit- 
blance  to  other  systems  in  its  safeguards  or  securities  °^''^* 
for  the  truth  of  testimony — ^like  them  it  has  its  political 
sanction  of  truth,  its  oath,  its  legal  forms  of  preappointed 
evidence,  its  incompetency  of  witnesses,  and  in  a  few    . 
cases  its  rules  requiring  a  plurality.     But  of  all  checks  i.  Tiwk  voce 
on  the  mendacity  and  misrepresentations  of  witnesses,  cl^^itm^otl? 
the  most  effective  is  the  requiring  their  evidence  to  be  tioo. 
given  viva  voce,  in  presence  of  the  party  against  whom 
they  are  produced,  who  is  allowed  to  '^  cross-examine" 
them,  i.  e.  ask  of  them  such  questions  as  he  thinks  may 
serve  his  cause.    The  great  tests  of  the  truth  of  any 
narrative  are  the  consistency  of  its  several  parts  and  the 
probability  of  the  matters  narrated  (v) — stories  false  in 
toto  are  comparatively  rare  (tr) — ^it  is  by  misrepresentation, 
suppression  of  some  things,  and  addition  of  others,  that 
a  false  colouring  is  given  to  the  acts  of  men,  and  it  is 
only  by  a  searching  inquiry  into  the  surrounding  circum- 
stances that  the  whole  truth  can  be  brought  to  light 
Now,  although  much  valuable  evidence  is  often  elicited 
by  questions  put  from  the  tribunal,  and  although  the 
stoiy  told  by  a  witness  frequently  discloses  of  itself  some 
inconsistency  or  improbabihty  fatal  to  the  whole,  it  is 
chiefly  from  the  party  against  whom  false  testimony 
is  directed  that  we  can  expect  to  obtain  the  most  effi- 
cient materials  for  its  detection.     He  above  all  others 

(v)  Introd.  sect.  1,  S  24.  (w)  Id.  §  26. 


122 


THE  BNOLISH  LAW  OF  EYIDENCB. 


is  interested  in  exposing  it,  and  is  the  person  best 
acquainted,  often  the  only  person  acquainted,  with  the 
fects  as  they  really  faaye  occurred.  Besides,  as  the 
answer  to  one  qaestion  frequently  suggests  another, 
it  is  extremely  difficult  for  a  mendacious  witness  to 
come  prepared  with  his  story  ready  fitted  to  meet  any 
question  which  may  be  thus  put  to  him  on  a  sudden  (x). 
2.  Poblicity  of  The  Other  great  check  is  the  publicity  of  our  judicial 
c€«dinmf™"       proceedings— our  courts  of  justice   being  open  to  all; 

and  in  criminal  cases,  the  byestanders  are  even  invited 
by  proclamation  to  come  forward  with  evidence  relevant 
to  the  charge  against  the  accused.  The  advantages  of 
this  are  immense.  '^  In  many  cases,"  observes  an  author, 
who  has  already  been  amply  quoted  (y),  **  say  rather  in 
most,  (in  all  except  those  in  which  a  witness,  bent  upor 
mendacity,  can  make  sure  of  being  apprised  with  per* 
feet  certainty  of  every  person  to  whom  it  can  by  any 
possibility  have  happened  to  be  able  to  give  contradic- 
tion to  any  of  his  proposed  statements,)  the  publicity  of 
the  examination  or  deposition  operates  as  a  check  upon 
mendacity  and  incorrectness.  *  *  *  Environed,  as  he 
sees  himself,  by  a  thousand  eyes,  contradiction,  should  he 
hazard  a  false  tale,  will  seem  ready  to  rise  up  in  oppo- 
sition to  him  from  a  thousand  tongues ;  many  a  known 
fiice,  and  every  unknown  one,  presents  to  him  a  possible 
source  of  detection,  from  whence  the  truth  he  is  strug- 
gling to  suppress  may,  through  some  unsuspected  chan- 
nel, burst  forth  to  his  confusion."  The  practice  of  the 
civil  (z)  and  canon  laws,  as  is  well  known,  differs  wholly 


(x)  The  advantages  of  the 
common  law  mode  of  interro- 
gating witnesses,  as  compared 
with  that  of  the  civil  and  canon 
laws  and  our  ecclesiastical  and 
equity  courts,  &c.,  are  ably  shewn 
by  Bentham  in  the  Srd  Book  of 
his  Judicial  Evidence. 

(y)  1    Benth.  Jud.   Ev.  522. 


See  that  work,  bk.  2,  ch.  10, 
sect  2,  where  the  advantages  of 
the  publicity  of  judicial  prooeed- 
ings  are  very  clearly  pointed  oat. 
(f)  By  the  civil  law  here  we 
mean  that  form  of  Roman  law 
which  during  so  many  centuries 
has  prevailed  on  the  Continent  of 
Europe.    The  practice  of  the  an- 
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from  ours  in  these  respects.  Witnesses  are  examined  in 
priTEte  by  a  jadge  or  officer  of  the  conrt^  and  their  depo^ 
sitions,  reduced  into  form,  transmitted  to  the  tribanal  by 
which  the  cause  is  to  be  tried.  And  absurd  as  this  may 
seem  it  is  not  without  its  defenders,  who  condemn  our 
common  law  system  altogether,  and  contend  that  secrecy 
and  written  deposition  constitute  the  rery  essence  of 
justice.  All  their  arguments  however,  when  examined, 
come  to  this,  that  it  is  wise  to  sacrifice  certain  and  con- 
stant good  in  order  to  avoid  occasional  and  exceptional 
evil.  Where,  say  they,  witnesses  are  called  on  to  explain 
their  answers,  and  one  question  is  followed  up  by  another, 
a  false  witness  may  adapt  his  answer  to  circumstances ; 
tkereforey  let  every  witness  who  happens  to  be  misunder- 
stood— all  men  are  not  masters  of  language,  and  in 
the  hands  of  the  ablest  of  us  it  often  fiiils  to  communicate 
our  thoughts — be  deprived  of  all  opportunity  of  setting 
himself  right  with  his  interrogator  and  the  tribunal. 
Again,  an  honest,  but  timid  or  weak-minded  witness, 
wtay  be  so  affected  by  the  novelty  of  his  situation,  or 
brow-beaten  by  his  cross-examiner,  as  to  be  unable  to 
give  evidence,  or  perhaps  even  made  to  contradict  him- 
self; thereforty  say  the  partisans  of  the  civil  law  practice, 
let  the  feeling  of  shame  that  so  often  deters  men  from 
stating  falsehoods  in  public  which  they  would  unblush- 
ingly  state  in  private,  be  erased  from  the  minds  of  all 
witnesses  who  present  themselves  in  a  court  of  justice; 
and  let  us  shut  out  the  incalculable  light  thrown  on  every 
sort  of  verbal  testimony  by  the  demeanour  of  the  person 
who  gives  it.  The  most  limited  experience  will  testify 
thai  what  a  man  says  is  of  very  small  account  indeed 
compared  with  his  mommer  of  saying  it.  Besides,  when 
justice  is  defeated  in  this  way  it  is  commonly  less  the 
fiuik  of  the  witness  than  of  the  judge,  whose  duty  It  was 

dent  Romant  in  a  great  d^:ree      and  Quintilian,  Inst.  Orat.  lib.  5, 
retemUed  our  own.     See  Dig.      cap.  7. 
lib.  22,  tit.  5,  L  8,  K  3  ft  4, 
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to  re-assure  and  encourage  him.  And  after  all,  brow* 
beating  and  annoying  a  witness  are  very  different  from 
discrediting  him ;  we  should  remember  that  the  exami- 
nation takes  place  in  presence  of  a  judge  and  jury,  who 
are  on  the  watch  to  discover  whether  the  confusion  or 
vacillation  of  the  witness  is  attributable  to  false  shame, 
mistake,  or  mendacity.  Most  of  the  advantages  of  secret 
examination,  without  its  dangers,  are  attainable  by  exa- 
mining the  witnesses  out  of  the  hearing  of  each  other  — 
a  practice  constantly  adopted  in  courts  of  common  law, 
when  combination  among  them  is  suspected,  or  the  testi- 
mony of  one  is  likely  to  exercise  a  dangerous  influence 
over  others. 

ExoeptioBsto         §  IQI,  But  however  valuable  the  principle  which  re- 
in© rule  re»  ,         ,  ,  , 

quiriDg  the  per-  quires  the  presence  of  witnesses  at  a  trial,  the  strict  en- 
•^°**'i|fS*'      forcement  of  the  rule  under  all  circumstances  would  be  an 

ance  or  wit- 

neBses.  impediment  to  justice.    Whether  from  the  evils  of  an  un- 

bending adherence  to  it  being  less  felt  in  early  times,  or 
from  the  comparatively  slender  attention  paid  to  evidence 
in  general  by  our  ancient  lawyers,  certain  it  is  that  the 
common  law  made  little  or  no  provision  on  this  subject. 
After  the  union  with  Scotland  and  the  complete  esta- 
blishment of  our  Indian  empire,  the  mischief  became 

13  Geo.  IU.C.   too  great  to  be  overlooked ;  and  the  stat.  13  Geo.  III.  c. 

63,  which  was  passed  ''  for  establishing  certain  regula- 
tions for  the  better  management  of  the  affairs  of  the 
East  India  Company,"  contains  several  sections  directed 
to  this  object.  The  40th  section,  after  reciting  that  the 
provisions  made  by  former  laws  for  the  hearing  and 
determining  in  England  offences  committed  in  India 
had  been  found  ineffectual,  by  reason  of  the  diflSculty  of 
proving  in  this  kingdom  matters  done  there;  enacts, 
that  *'  in  all  cases  of  indictments  or  informations,  laid 
or  exhibited  in  the  Court  of  King's  Bench,  for  mis- 
demeanors or  offences  committed  in  India ;  it  shall  and 
may  be  lawful  for  his  Majesty's  said  court,  upon  motion 
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to  be  made  on  behalf  of  the  prosecutor,  or  of  the  de- 
fendant or  defendants,  to  award  a  writ  or  writs  of  man- 
damus, requiring  the  chief  justice  and  judges  of  the 
supreme  court  of  judicature  for  the  time  being,  or  the 
judges  of  the  Mayor's  Court  at  Madras,  Bombay,  or 
Bencoolen,  as  the  case  may  require,  who  are  hereby 
respectively  authorized  and  required  accordingly  to  hold 
a  court,  with  all  convenient  speed,  for  the  examination 
of  witnesses,  and  receiving  other  proofs  concerning  the 
matters  charged  in  such  indictments  or  informations  re- 
Bpectively ;  and,  in  the  meantime,  to  cause  such  public 
notice  to  be  given  of  the  holding  the  said  court,  and  to 
issue  such  summons  or  other  process,  as  may  be  requi- 
site for  the  attendance  of  witnesses,  and  of  the  agents  or 
counsel,  of  all  or  any  of  the  parties  respectively,  and  to 
adjourn,  from  time  to  time,  as  occasion  may  require; 
and  such  examination  as  aforesaid  shall  be  then  and 
there  openly  and  publicly  taken  viva  voce  in  the  said 
court,  upon  the  respective  oaths  of  witnesses,  and  the 
oaths  of  skilful  interpreters,  administered  according  to 
the  forms  of  their  several  religions ;  and  shall,  by  some 
Bwom  officer  of  such  court,  be  reduced  into  one  or  more 
writing  or  writings  on  parchment,  in  case  any  duplicate 
or  duplicates  should  be  required  by  or  on  behalf  of  any 
of  the  parties  interested,  and  shall  be  sent  to  his  Ma- 
jesty, in  his  Court  of  King's  Bench,  closed  up,  and 
under  the  seals  of  two  or  more  of  the  judges  of  the  said 
court,  and  one  or  more  of  the  said  judges  shalf  deliver 
the  same  to  the  agent  or  agents  of  the  party  or  parties 
requiring  the  same ;  which  said  agent  or  agents,  (or,  in 
case  of  his  or  their  death,  the  person  into  whose  hands 
the  same  shall  come,)  shall  deliver  the  same  to  one  of 
the  clerks  in  court  of  his  Majesty's  Court  of  King's 
Bench,  in  the  public  office,  and  make  oath  that  he  re- 
ceived the  same  from  the  hands  of  one  or  more  of  the 
judges  of  such  court  in  India,  (or  if  such  agent  be  dead, 
in  what  manner  the  same  came  into  his  hands);  and 
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that  the  same  has  not  been  opened,  or  altered,  since  he 
BO  received  it,  (which  said  oath  such  clerk  in  court  is 
hereby  authorized  and  required  to  administer):  and  such 
depositions,  being  duly  taken  and  returned,  according 
to  the  true  intent  and  meaning  of  this  act,  shall  be  al- 
lowed and  read,  and  shall  be  deemed  as  good  and  com- 
petent evidence  as  if  such  witness  had  been  present,  and 
sworn  and  examined  viv&  voce  at  any  trial  for  such 
crimes  or  misdemeanors,  as  aforesaid,  in  his  Majesty's 
said  Court  of  King's  Bench,  any  law  or  usage  to  the 
contrary  notwithstanding;    and   all   parties  concerned 
shall  be  entitled  to  take  copies  of  such  depositions  at 
their  own  costs  and  charges."    The  44th  section,  after 
reciting  that  his  Majesty's  subjects  were  liable  to  be 
defeated  of  their  several  rights,  titles,  debts,  dues,  de- 
mands, or  suits,  for  which  they  had  cause  arising  in 
India  against  other  subjects  of  his  Majesty,  for  prevent- 
ing such  &ilure  of  justice,  enacted,  that  **  when,  and  as 
often  as  any  person  or  persons  whatsoever,  shall  com- 
mence and  prosecute  any  action  or  suit,  in  law  or 
equity,  for  which  cause  hath  arisen,  or  riiall  hereafter 
arise  in   India,  against  any  other  person  or  persons 
whatever,  in  any  of  his  Majesty's  courts  at  Westminster, 
it  shall  and  may  be  lawful  for  such  court  re£f)ectively, 
upon  motion  there  to  be  made,  to  provide  and  award 
such  writ  or  writs,  in  the  nature  of  a  mandamus  or  com- 
mission, as  aforesaid,  to  the  chief  justice  and  judges  of 
the  said  supreme  court  of  judicature  for  the  time  being, 
or  the  judges  of  the  Mayor's  Court  at  Madras,  Bom- 
bay, or  Bencoolen,  as  the  case  may  require,  for  the 
examination  of  witnesses,  as  aforesaid;  and  such  exa- 
mination, being  duly  netumed,  shall  be  allowed  and 
read,  and  shall  be  deemed  good  and  competent  evi- 
dence, at  any  trial  or  hearing  between  the  parties  in 
such  cause  or  action,  in  the  same  manner,  in  all  respects, 
as  if  the  several  directions  hereinbefore  prescribed  and 
enacted  in  that  behalf  were  again  repeated."    The  45th 
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aection  contains  a  proyiso,  that  *^  no  such  depositions, 
taken  and  returned  as  aforesaid,  shall  be  allowed  or 
permitted  to  be  given  in  evidence  in  any  capital  cases, 
other  than  such  as  shall  be  proceeded  against  in  Par- 
liament." 

^  102.  This  statute,  it  is  obvious,  went  but  a  short 
way  towards  remedying  the  evil :  and  several  others 
with  »milar  provisions ;  as,  for  instance,  the  42  Geo. 
III.  c.  85,  and  1  Geo.  IV.  c.  101 ;  were  passed  from 
time  to  time  to  meet  the  exigencies  of  certain  classes  of 
cases.  Nothing  effectual  was  done,  however,  until  the 
1  Will.  IV.  c.  22,  entitled  "  An  Act  to  enable  Courts  of  i  Will.  iv.  c. 
Law  to  order  the  Examination  of  Witnesses  on  Interroga- 
tories.'' The  first  section,  after  reciting  that  great  diffi- 
culties and  delays  were  experienced,  and  sometimes  a 
fiulure  of  justice  took  place,  in  actions  depending  in 
courts  of  law,  by  reason  of  the  want  of  a  competent 
power  and  authority  in  those  courts  to  order  and  en- 
force the  examination  of  witnesses,  when  the  same  may 
be  required,  before  the  trial  of  a  cause;  and  that  by  tlie 
former  statute  (13  Geo.  III.  c.  63),  certain  powers  were 
given  and  provisions  made  for  the  examination  of  wit- 
nesses in  India  in  the  cases  therein  mentioned;  and 
that  it  was  expedient  to  extend  such  powers  and  provi- 
sions; enacted,  that  all  and  every  the  powers,  authori- 
ties, provisions  and  matters  contained  in  that  act,  re- 
lating to  the  examination  of  witnesses  in  India,  should 
be,  and  the  same  were  thereby  extended  to  all  colonies, 
islands,  plantations  and  places  under  the  dominion  of 
his  Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depending  in 
any  of  his  Majesty's  comrts  of  law  at  Westminster,  in 
what  place  or  country  soever  the  cause  of  action  may 
have  arisen,  and  whether  the  same  may  have  arisen 
within  the  jurisdiction  of  the  court  to  the  judges  whereof 
the  writ  or  commission  may  be  directed,  or  elsewhere. 
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when  it  shall  appear  that  the  examination  of  witnesses 
under  a  writ  or  commission  issued  in  pursuance  of  the 
authority  thereby  given  will  be  necessary  or  conducive 
to  the  due  administration  of  justice  in  the  matter  wherein 
such  writ  shall  be  applied  for. 

§  103.  The  1  Will.  IV,  c.  22,  contains,  however,  other 
provisions  more  important  and  extensive  than  this.  The 
fourth  section  enacts,  that  **  it  shall  be  lawful  to  and  for 
each  of  the  said  courts  at  Westminster,  and  also  the 
Court  of  Common  Pleas  of  the  county  palatine  of  Lan- 
caster, and  the  Court  of  Pleas  of  the  county  palatine  of 
Durham,  and  the  several  judges  thereof,  in  every  action 
depending  in  such  court,  upon  the  application  of  any  of 
the  parties  to  such  suit,  to  order  the  examination  on 
oath,  upon  interrogatories  or  otherwise,  before  the  master 
or  prothonotary  of  the  said  court,  or  other  person  or 
persons  to  be  named  in  such  order,  of  any  witnesses 
within  the  jurisdiction  of  the  court  where  the  action  shall 
be  depending,  or  to  order  a  commission  to  issue  for  the 
examination  of  witnesses  on  oath  at  any  place  or  places 
out  of  such  jurisdiction,  by  interrogatories  or  otherwise, 
and  by  the  same  or  any  subsequent  order  or  orders  to 
give  all  such  directions  touching  the  time,  place,  and 
manner  of  such  examination,  as  well  within  the  juris- 
diction of  the  court  wherein  the  action  shall  be  depend- 
ing as  without,  and  all  other  matters  and  circumstances 
connected  with  such  examinations,  as  may  appear  rea- 
sonable and  just."  And  by  the  fifth  section,  "  when  any 
rule  or  order  shall  be  made  for  the  examination  of  wit- 
nesses within  the  jurisdiction  of  the  court  wherein  the 
action  shall  be  depending,  by  authority  of  this  act,  it 
shall  be  lawful  for  the  court,  or  any  judge  thereof,  in 
and  by  the  first  rule  or  order  to  be  made  in  the  matter, 
or  any  subsequent  rule  or  order,  to  command  the  attend- 
ance of  any  person  to  be  named  in  such  rule  or  order 
fur  the  purpose  of  being  examined,  or  the  production  of 
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any  writings  or  other  documents  to  be  mentioned  in 
such  role  or  order,  and  to  direct  the  attendance  of  any 
such  person  to  be  at  his  own  place  of  abode,  or  else- 
where, if  necessary  or  convenient  so  to  do;  and  the 
wilfol  disobedience  of  any  such  rule  or  order  shall  be 
deemed  a  contempt  of  court,  and  proceedings  may  be 
thereupon  had  by  attachment  (the  judge's  order  being 
made  a  rule  of  court  before  or  at  the  time  of  the  appli- 
cation for  an  attachment),  if,  in  addition  to  the  service 
of  the  rule  or  order,  an  appointment  of  the  time  and 
place  of  attendance  in  obedience  thereto,  signed  by  the 
person  or  persons  appointed  to  take  the  examination, 
or  by  one  or  more  of  such  persons,  shall  be  also  served 
together  with  or  after  the  service  of  such  rule  or  order : 
provided  always,  that  every  person  whose  attendance 
shall  be  so  required  shall  be  entitled  to  the  like  conduct- 
money and  payment  for  expenses  and  loss  of  time  as 
upon  attendance  at  a  trial :  provided  also,  that  no  per- 
son shaU  be  compelled  to  produce,  under  any  such  rule 
or  order,  any  writing  or  other  document  that  he  would 
not  be  compellable  to  produce  at  a  trial  of  the  cause/' 
By  the  seventh  section  the  examination  is  directed  to  be 
on  oath,  or  affirmation  in  cases  where  the  law  allows  an 
affirmation  :  and  persons  giving  false  evidence  are  to  be 
deemed  guilty  of  perjury.  But  lest  the  power  of  exa- 
mining witnesses  in  this  way  should  be  perverted  to 
superseding  the  salutary  practice  of  the  common  law, 
it  is  enacted  by  the  tentii  section,  that  **  no  examination 
or  deposition  to  be  taken  by  virtue  of  this  act  shaU  be 
read  in  evidence  at  any  trial  without  the  consent  of  the 
party  against  whom  the  same  may  be  offered,  unless  it 
shall  appear  to  the  satisfaction  of  the  judge  that  the 
examinant  or  deponent  is  beyond  the  jurisdiction  of  the 
court,  or  dead,  or  unable  from  permanent  sickness  or 
other  permanent  infirmity  to  attend  the  trial ;  in  iedl  or 
any  of  which  cases  the  examinations  and  depositions 
certified  under  the  band  of  the  commissioners,  master, 
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prothonotary^  or  other  person  taking  the  aame^  shall 
and  may,  without  proof  of  the  signature  to  such  certifi- 
oatCy  be  received  and  read  in  evidence,  saving  all  just 
exceptions  (a)." 


82. 


6jk  7  Vicu  c.        ^  104.  The  efficiency  of  these  salutary  enactments  has 

been  much  increased  by  the  provisions  of  the  6  &  7 
Vict.  c.  82,  the  fifUi  section  of  which,  after  reciting  that 
there  were  then  no  means  of  compelling  the  attendance 
of  persons  to  be  examined  under  any  commission  for 
the  examination  of  witnesses  issued  by  the  courts  of 
law  or  equity  in  ^England  or  Ireland,  or  by  the  courts 
of  law  in  Scotland,  to  be  executed  in  a  part  of  the 
realm  subject  to  different  laws  from  that  in  which  such 
commissions  are  issued,  and^  great  inconvenience  might 
arise  by  reason  thereof;  enacts,  *'  that  if  any'  person, 
after  being  served  with  a  written  notice  to  attend  any 
commissioner  or  commissioners  appointed  to  execute  any 
such  commission  for  the  examination  of  witnesses  as 
aforesaid,  (such  notice  being  signed  by  the  comiyiiasioner 
or  commissioners,  and  specifying  the  time  and  place  of 
attendance,)  shall  refuse  or  fail  to  appear  and  be  exa* 
mined  under  such  commission,  such  refusal  or  failure  to 
appear  shall  be  certified  by  such  commissioner  or  com- 
missioners, and  it  shall  thereupon  be  competent,  to  or 
on  behalf  of  any  party  suing  out  such  commission,  to 
apply  to  any  of  the  superior  courts  of  law  in  that  part 
of  the  kingdom  within  which  such  commission  is  to  be 
executed,  or  any  one  of  the  judges  of  such  courts,  for  a 
rule  or  order  to  compel  the  person  or  persons  so  refus- 
ing or  failing  as  aforesaid  to  appear  before  such  commis- 
sioner or  commissioners,  and  to  be  examiped  under  such 
commission,  ai^d  it  shall  be  lawful  for  the  court  or  a 
jpdge  to  whom  such  application  shall  be  made  by  rule 
or  order  to  command  the  attendance  and  examination 

(a)  There  are  other  proTisions  in  this  importent  statute  to  which  it 
ia  anneoeiuiy  to  refer. 
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of  any  pereon  to  be  named  or  the  production  of  any 
writmgs  or  documents  to  be  mentioned  in  sach  rule  or 
order."  By  the  sixth  section  disobedience  to  such  rules 
or  orders  is  rendered  punishable  in  England  or  Ireland 
in  the  same  manner  as  disobedience  to  a  writ  of  subr 
poena,  and  in  Scotland  by  the  issue  of  letters  of  second 
diligence :  and  by  the  seyenth  section  it  is  provided, 
that  '^  every  person  whose  a^ndance  shall  be  so  re-* 
quired  shall  be  entitled  to  the  like  conduct-money  and 
fajmeai  of  expenses  and  for  loss  of  time  as  for  and 
upon  attendance  at  any  trial  in  a  court  of  law;  and 
that  no  person  shall  be  compelled  to  produce  under 
sudi  sale  or  order  any  writing  or  other  document  that 
he  or  she  would  not  be  compellable  to  produce  at  a 
trial,  tec:'  .       . 

§  106.  The  old  statutes  1  &  2  P.  &  ]ft.  c.  13,  s.^and  i  &  2  P.^m.a«1 
2  Jc  3  P.  ic  M.  c.  10,  8.  2,  enacted,  that  justices  of  the  spVai.c.^io?*'^ 
peace  before  whom  persons  were  brought,  charged  with 
felony,  should,  before  committing  to  prison  or  admitting 
to  bail,  take  the  examination  of  tiie  prisoner,  and  infor- 
mation of  those  that  brought  him,  of  the  &ct  and  cir- 
cnmstanoes  thereof;  and  the  same,  or  so  much  thereof 
as  should  be  material  to*  prove  the  felony,  shall  put  in 
writing,  &c.;  which  statutes  were  repealed,  re-enacted, 
and  their  provisions  extended  to  cases  of  misdemeanor, 
by  7  Geo.  TV.  c.  64,  ss.  2,  3.    This  latter  enactment  has  7  O.  IV.  e.  64» 
in  its  turn  been  repealed  by  11  &  12  Vict  c.  42,  s.  34 ;  ^{  \  i2yict. 
the  17tfa  section  of  which  enacts  that  where  witnesses  are  c.  42. 
exaqiined  on  oath  or  affirmation  against  a  person  charged 
before  justices  of  the  peace  with  any  indictable  offence, 
and  their  evidence  has  been  put  into  writing,  and  their 
depositions  read  over  to  and  signed  respectively  by  them 
and  the  justices,  ''if  upon  the  trial  it  shall  be  proved,  by  > 
the  oath  or  affirmation  of  any  credible  witness,  that  any 
person  whose  deposition  shall  have  been  so  taken  as 
aforesaid  is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and , 

k2 
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)  if  also  it  be  proved  that  such  deposition  was  taken  in 
the  presence  of  the  person  so  accused^  and  that  he  or 
his  counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness,  then,  if  such  deposition  purport 
to  be  signed  by  the  justice  by  or  before  whom  the  same 
purports  to  have  been  taken,  it  shall  be  lawfiil  to  read 
such  deposition  as  evidence  in  such  prosecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that  such 
deposition  was  not  in  fact  signed  by  the  justice  purport- 
ing to  sign  the  same/'    Under  the  former  statutes  it  was 
held  that  a  deposition  might  be  read  in  evidence  if  the 
witness  were  dead  or  insane ;  but  how  far  illness  would 
1  &  2  P.  &  M.  warrant  this  was  rather  vexata  queestio  (6).     The  1  &  2 
7G.'i\\e.  64,  P-  *  M.  c.  13,  s.  6,  and  7  Geo.  IV.  c.  64,  s.  4,  give  some- 
«•  4*  what  similar  directions  to  coroners,  before  whom  persons 

are  charged  by  inquisition  with  murder  or  manslaughter. 

Salutary  effeet  §  106.  Nor  is  it  exclusively  on  witnesses  that  this  in- 
judicial pro-°^  stitution  exercises  a  salutary  check.  Its  effect  on  the 
ceediogs  on  the  tribunal  is  no  less  conspicuous.  '^  Upon  the  moral  facul- 
specuton.         ^^  o^  ^^  ju<lg6/'  observes  Bentham  (c),  ^'  publicity  acts 

as  a  check,  restraining  him  from  active  partiality  and 
improbity  in  every  shape :  upon  his  intellectual  faculties 
it  acts  as  a  spur,  urging  him  to'  that  habit  of  unremitting 
exertion,  without  which  his  attention  can  never  be  kept 
up  to  the  pitch  of  his  duty.  Without  any  addition  to 
the  mass  of  delay,  vexation,  and  expense,  it  keeps  the 
judge  himself,  while  trying,  under  trial.  Under  the 
auspices  of  publicity,  the  original  cause  in  the  court  of 
law,  and  the  appeal  to  the  court  of  public  opinion,  are 
going  on  at  the  same  time.  So  many  bystanders  as  an 
unrighteous  judge  (or  rather  a  judge  whd  would  other- 
wise have  been  unrighteous)  beholds  attending  in  his 
court,  so  many  witnesses  he  sees  of  his  unrighteousness ; 
so  many  ready  executioners,  so  many  industrious  pro- 

*(b)  See  the  cases  collected  in      and  Archb.  Or.  PI.  210,  12th  Ed. 
Roicoe's  Crim.  £v.  69, 70, 3rd  Ed.,         (c)  1  Jud.  £v.  523—5. 
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daimerSy  of  his  sentence.  On  the  other  hand ;  suppose 
the  proceedings  to  be  completely  secret^  and  the  court, 
on  the  occasion,  to  consist  of  no  more  than  a  single 
judge, — ^that  judge  will  be  at  once  indolent  and  arbitrary: 
how  corrupt  soever  his  inclination  may  be,  it  will  find 
no  check,  at  any  rate  no  tolerably  efficient  check,  to  op- 
pose it.  *  *  *  Publicity  is  further  useful,  as  a  security 
for  the  reputation  of  the  judge  (if  blameless)  against 
the  imputation  of  having  misconceived,  or,  as  if  on  pre- 
tence of  misconception,  falsified,  the  evidence.  Withhold 
this  safeguard,  the  reputation  of  the  judge  remains  a 
peq)etual  prey  to  calumny,  without  the  possibility  of 
defence.  *  *  ♦  Another  advantage  (collateral  indeed 
to  the  present  object,  yet  too  extensively  important  to  be 
passed  over  without  notice),  is,  that,  by  publicity,  the 
temple  of  justice  adds  to  its  other  functions  that  of  a 
school :  a  school  of  the  highest  order,  where  the  most 
important  branches  of  morality  are  enforced  by  the  most 
impressive  means :  a  theatre,  in  which  the  sports  of  the 
imagination  give  place  to  the  more  interesting  exhibitions 
of  real  life.  Sent  thither  by  the  self-regarding  motive  of 
cariosity,  men  imbibe,  without  intending  it,  and  without 
being  aware  of  it,  a  disposition  to  be  influenced,  more  or 
less,  by  the  social  and  tutelary  motive,  the  love  of  jus- 
tice/' And  perhaps  the  most  convincing  testimonies  to 
the  wisdom  of  our  ancestors  in  the  construction  of  their 
judicial  tribunal  are,  that  the  common  law  mode  of  taking 
evidence  viv&  voce  has  been  lately  introduced  into  the 
Court  of  Chancery  (rf);  and  that  on  the  continent  of 
Europe,  where  the  practice  of  the  civil  law  has  prevailed 
for  centuries,  we  everywhere  find  the  inhabitants  loudly 
demanding,  as  reforms  essential  to  a  sound  administra- 
tion of  justice,  "  The  trial  by  jury,"  and  "  Publicity  of 
judicial  proceedings"  (^). 

(lO  15  &  16  Vict  c.  86,  8.  28,  (e)  There  are  few  things  the 

et  teq,  value  of  which  may  not  be  otpt- 
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rated;    and   Beotham   €ertamly 
overrates  the  principle  in  qneation 
wben  he  proposes  to  entrust  the 
decision  of  all  questions,  both  of 
law  and  fact,  to  a  judge ;  relying 
on  the  publicity  of  the  proceed- 
ings, accompanied  by  ample  re- 
cordation or  notation  of  the  evi- 
dence, and  appeal  to  a  superior 
tribunal,  as  sufficient  checks  on  his 
conduct.    Following  up  this  view 
be  condemns  juries,  2  Jud.  £v. 
285,  286;  4  Id.  11,  338,  334; 
5  Id,  16,  531 ;  though  in  other 
parts  of  his  work  he  bears  uncon- 
scious testimony  to  their  value; 
see  1  Id.  351 ;  4  Id.  585  ;  5  Id. 
15.    Now  we  take  it  to  be  in- 
disputable that  there  is  not  the 
slightest  pretence  for  saying  that 
any  one  of  these   three  checks 
would,  itanding  by  itself,  attain 
the  object.     First,  with  respect 
to  recordation  or  notation  of  the 
c^ence,    in    ollher  words,    the 
security  afforded  by  toriimg.     If 
the  evidence  is  to  be  taken  down 
verbatim  it  would  add  enormously 
to  the  expense  of  trials;  if  only 
minutes  of  it  are  to  be  made 
the  whole  case  doea  not  come  be- 
fore the-  superior  tribunal;   and 
in  either  case  the  sources  of  mis- 
chief which  are  to  be  found  in  the 
ignorance,  the  laziness,  the  com- 
plaisance, and  even  the  cormp- 
tioB  of  the  notary,  scribe,  greffier, 
OS  whatever    else   he   nsay   be 
called,  are  not  to  be  overieoked. 
Second,  as  to  appeal, — the  appeal 
to  a  superior  tribunal,  on  mere 
facts,  or  combinations  of  law  and 
fbct,  is,  when  considered  in  se,  of 
alt  checks  the  most  illnsoty,  and 


of  all  encouragements  to  vezalioui 
litigation  the  greatest.    Through 
the  mass  of  allegation,  argument, 
and  evidence,    it   is   sometimes 
almost  impossible  to  ascertain  on 
what  ground  the  decision  of  the 
court  below  proceeded — a  diabe» 
lief  of  the  witnesses,  a  misunder- 
standing of  their  testimony,  or  an 
erroneous  view  of  the  law — and 
the  judge  whose  decision  is  ap- 
pealed fVom  may  fairly  ttA  that 
the  superior  tribunal  shall  have 
before   it  all  the   materials    on 
which  his  decision  was  founded. 
But  this  is  from  the  nature  of 
things  impossible :  who  is  to  re- 
port the  demeanour  of  the  wit- 
nesses when  giving  their  testi- 
mony f  and  the  evidence  itsdf 
may  be  so  voluminous  as  in  the 
case  of  a  poor  litigant  to  amount 
to  a  prohibition  of  appeal.    We 
iind  the  following  stated  to  be  the 
practiee  of  our  own  ecclesiastical 
courts,    in  which,  by  the  waj» 
all  Bentham's  three  checks  am 
united.     "  The  party  appealing 
is  called  upon  to  print  the  allega- 
tions and  answers  on  both  sides, 
the  expense  of  which,  includiDg 
the  evidence    and   exhibits,  he 
must  sustain  in  the  first  instanoe. 
And  the  opponent  proctor  has  the 
right  to  call  on  the  appellant  to 
print  the  whole,  or  so  much  or 
such  parts,  of  the  evidence  and 
exhibits  in  the  case  as  he  thinks 
fit.  This  may,  in  many  instanceBy 
amount  to  a  denial  of  appeal.   In 
one  particular  case  the  party  did 
intend  to  appeal,  but,  finding  that 
the  printing  alone  woidd  coat  reej 
nearly  1000/.,  he  abandoned  the 
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idea  of  appealing.**  3Jarist,140. 
Add  to  an  tbis,  that  when  the 
deeiaion  of  the  snperior  tribunal 
ia  obtained  it  carries  little  or  no 
moral  weight  with  it;  for  it  is 
only  the  opinion  of  judge  Jb. 
against  that  of  judge  B.,  on  the 
credil  doe  to  wtldesses,  or  tile  in- 
ference to  be  drawn  fkom  certain 
beta ;  in  which,  after  all,  judge  B., 
whose  decision  ia  reversed,  may 
be  right  This  is  very  difierenC 
from  the  case  where  the  verdict 
of  a  joty  is  set  aside  as  against 
evidence  by  a  court  of  common 
law;  there  the  question  is  not 
whether  the  court  consider  the 
verdict  an  erroneous  one^  but 
whether,  speaking  judicially,  they 
can  pronounce  it  so  manifestly 
wrong  that  it  ought  not  to  stand. 
9m  Wimd  v.  Qumtcm^  Sty<  46«. 
Of  aU  this  even  Bentham  himself 
was  80  eoBscionSy  that  he  admits 
that  without  |ia6^i(y,  recordation, 
i^peal,  and  all  other  institutions 
in  the  cfaanctet  of  cheeks,  would 
ba  hmk  to  opeiata  as  darib 


rather  than  checks ;  1  Jud.  £v. 
524.  But  publicity,  standing  by  it- 
self, would  be  equally  insufficient. 
Hie  trials  of  Socrates,  Viiginia, 
Milo,  Throckmorton,  Sidney,  RL 
chard  Bafxter,  &c.,  were  as  public 
as  could  be ;  and  we  find  the  three 
cheeks  oombitied  Hr  the  ffttedtt 
of  the  civil  tribunals  of  modem 
France,  the  superiority  of  which 
over  all  others  has  not,  at  least  as 
yet,  been  demonstrated.  We  trust 
that  we  have  sbewn  in  ^is  chapter 
and  the  Introduction  to  this  work, 
that  without  the  assistance  af  * 
casual  tribunal,  through  which 
alone  the  deansing  tide  of  fresh 
thought  is  poured  into  judicial 
proceedings,  those  proceedings 
never  could  be  kept  pure  and 
heakhy;  and  that  nor  efbetnaf 
ehccks  ever  have  been,  ar  eva^ 
can  be,  devised  against  the  ob- 
vious and  great  dangers  of  en- 
trusting the  decision  of  facts  to  a 
fixed  and  permanent  one,  however 
elaborately  constituted. 
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CHAPTER  II. 

HISTOBT  OF  THE  BI8B  AND  PROGBBSS  OF  THE  BNOIJ8H 

JJLW  OF  EYIDBNCBy  BTC. 

Objeet  of  this  §  107.  It  is  proposed  in  the  present  chapter  to  trace  the 
chapter.  ^^q  ^Lad  progress  of  the  law  of  evidence  in  this  country ; 

concluding  with  some  observations  on  its  actual  state  and 

future  prospects. 

incontisteDt  §  108.  On  the  first  of  these  subjects  little  is  to  be  found 

dicta  as  to  the  {^  q^.  modem  works,  beyond  a  few  dicta,  not  very  con- 
jadiciai  evi-  sistent  with  cach  other.  In  the  case  of  iZ.  v.  The  In- 
c"Sfj[  ^^      J^oUtanU  of  Eriswell  (a),  decided  in  Trinity  Terra,  1 790, 

Lord  Kenyon,  C.  J.,  is  reported  to  have  said  '^  the  rules 
of  evidence  have  been  matured  by  the  wisdom  of  ages, 
and  are  now  revered  from  their  antiquity  and  the  good 
sense  in  which  they  are  founded.*'  And  in  Bauerman 
V.  JRadenius  (i),  about  eight  years  latter,  he  informs  us 
that  at  the  beginning  of  the  last  century.  Lord  Macclesfield 
said  that  the  most  effectual  way  of  removing  landmarks 
would  be  by  innovating  on  the  rules  of  evidence.  This, 
however,  is  not  the  general  opinion  of  the  present  day, 
in  which  our  system  of  judicial  evidence  is  commonly 
spoken  of  as  something  altogether  modem  :  and  in  the 
case  of  Lot€€  v.  JoUiffe  (c),  decided  not  quite  thirty  years 
previous  to  that  first  quoted,  Lord  Mansfield,  C.  J.,  is 
f'eported  to  have  declare  on  a  trial  at  bar,  that  the  court 
''  did  not  then  sit  there  to  take  its  mles  of  evidence  from 
Siderfin  and  Keble  \*  whose  reports  begin  about  a  cen- 
tury before  the  time  when  his  lordship  was  speaking. 

(a)  3  T.  R.  721.  (c)  1  W.  Blackit.  866. 

(6)  7  T.  R.  663. 
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In  the  proceedings  against  Queen  Caroline,  in  the  year 
lS20(d)y  Abbott,  C.  J.,  in  delivering  the  answer  of  the 
judges  to  a  question  put  by  the  House  of  Lords,  said,  "  in . 
their  judgment  it  is  a  rule  of  evidence  as  old  as  any  part 
of  the  common  law  of  England,  that  the  contents  of  a 
written  instrument,  if  it  be  in  existence,  are  to  be  proved  by 
the  instrument  itself,  and  not  by  parol  evidence."  On  the 
other  hand,  in  the  work  on  evidence  by  Messrs.  Phillipps 
apd  Amos(e),  published  in  1838,  it  is  said  tliat  the  law 
of  evidence,  according  to  which  the  determinations  of  the 
courts  are  at  present  governed,  has  been  almost  entirely 
created  since  the  time  of  the  reporters  Salkeld,  Lord 
Raymond,  and  Strange ;  i.  e.  since  a  period  banning 
shortly  after  the  revolution  of  1688,  and  ending  at  a 
tolerably  advanced  point  in  the  reign  of  Greorge  IL 
Also,  in  the  two  last  editions  of  Phillipps  on  Evidence, 
published  respectively  in  1843  and  1852,  it  is  stated  that 
the  important  rule  rejecting  hearsay  or  secondhand  evi- 
dence is  not  of  great  antiquity  (/},  and  that  one  of  the 
earliest  cases  in  which  it  was  acted  upon  is  Samson  v. 
Yardfy,  P.  19  Car.  II.  2  Keb.  223,  pi.  74  {g). 

%  109.  The  truth  seems  to  be,  that  while  '*  The  Law  of  Difference 
Evidence''  is  the  creation  of  comparatively  modem  times,  anciMtaiid 
most  of  the  leading  principles  on  which  it  is  founded  have  modem  tystemi. 
been  known  and  admitted  from  the  earliest ;  and  in  order 
to  shew  the  nature  of  the  ancient,  as  well  as  the  advan- 
tages of  the  modem  system,  it  will  be  necessary  to  ex- 
amine those  principles  separately. 

§  no.  All  rules  respecting  judicial  evidence  may  be  Divuionof 
divided  into  primary  and  secondary  ;  the  former  relating  jence  ioto**' 
to  the  avid  probandum.  or  thins:  to   be  proved,  the  prim^^y  and 

■  »  .  »       ..  1       /.  .        •        r%o  •econdiTv. 

latter  to  the  modus  probandt,  or  mode  of  provmg  it.    Of  Primary  roiee. 

(4  2  a  &  B.  2S9 ;  aee  ivjra,  W)  1  Phill.  Ev.  9th  £d.  208, 

Part  3,  book  2,  ch.  2.  &  10th  Ed.  165. 

(e)  Pb.  ft  Am.  Ev.  335.  (g)  Id. 
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them. 


the  former  there  are  bat  three :  Ist.  Ttet  the  evidence 
adduced  most  be  directed  solely  to  the  matters  (n  dispute ; 
2nd.  That  the  burden  of  proof  lies  on  the  party  who 
would  be  defeated  supposing  no  eridence  given  on  either 
side ;  and  3rd.  That  it  is  sufficient  for  a  party  on  whom 
the  burden  of  proof  lies  to  prove  the  mtbitoHce  of  the 
Untvvnality  of  .issue  raised.    These  rules  are  so  obviously  reasonable 

and  necessary  for  the  administration  of  justice,  thiA  it 
would  be  difficult  to  find  a  system  in  which  tliey  hav^ 
not  at  least  a  theoretical  existence,  however  their  effect 
may  occasionally  have  been  extended  or  narrowed  by 
artificial  and  technical  reasoning,  and  they  have  ao^ 
cordmgly  always  been  recognized  in  our  own  (A).  The 
secondary  rules  are  necessarily  more  numerous,  but  there 
are  some  almost  as  obvious  and  universal  as  the  primary. 
Probably  no  code  of  laws  ever  existed  whidi  was  des- 
titute of  its  estoppels,  presumptions,  and  oaths  or  other 
sanctions  of  truth,  or  neglected  to  establisb  the  great 
principle,  so  essential  to  the  peace  of  society,  that  matters 
and  claims  whidi  have  been  once  regularly  and  judicially 
decided  must  be  considered  as  settled  and  not  again 


Secondary 
rnleg. 

Some  almott 
unifenal. 


(A)  That  the  proof  should  be 
confined  to  the  itsiiei  raiaed,  and 
ooQieqnentij  that  the  admiaBibi- 
lity  of  evidence  depends  on  the 
state  of  the  pleadings,  see  Finch, 
Comm.  Laws,  61 ;  the  cases  from 
the  Year  Books  collected  in  2 
RoL  Abr.  676,  pi.  8,  10,  11,  19, 
14,  24,  28,  &c. ;  and  those  put 
by  Bradshawe,  A.  G.  ai^guendo, 
in  Reniger  ▼.  FogatsOf  Plowd.  7. 
Again,  that  the  burden  of  proof 
Ilea  in  generad  on  the  party  who 
asserts  (he  afflrmatite,  has  been  a 
recognized  maxim  of  law  from  the 
earliest  periods,  see  Bract  lib. 
4,  c.  7,  fol.  301  B. ;  F.  N.  B.  106, 


H.;  Co.  Litt.  6  b;  2  Inst  662 ; 
4  Inst  279 ;  3  LeoD.  1 62,  pi.  21 1 ; 
Gottldsb.  23|  pL  2;  Anoii.  Littk 
R.  36 :  and  the  maxim  "  actori 
incumbit  onus  probandi,"  seems 
also  to  have  been  well  known  in 
former  times;  4  Co.  7l  b;  Ho4bk 
103.  A  caa0  of  the  burden  of 
proof  shifting  is  given  by  Glan- 
ville,  lib.  10,  c  12.  Also,  that  it 
is  sufficient  to  prove  the  substance 
of  the  issue,  see  Litt.  sect.  483, 
484,  485 ;  6  Edw.  IIL  41  b,  fL 
22;  8  Edw.  III.  70,  pi.  37;  Helk 
73, 81 ;  Trials  per  Pais,  140,  Ed. 
1665 ;  Co.  Lftt  227  ft,  281  b, 
282  a,  &c. 
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brought  into  difipote.  Of  all  Aese  likewise  we  find  ample 
mention  in  our  early  books  (t) ;  especially  the  first,  the 
doctrine  of  which,  as  observed  by  a  late  able  writer, 
was  in  those  days  tortured  into  a  variety  of  absurd 
refinements  (A). 

§  111.  Of  our  other  secondary  rules  of  evidence,  many  Other leeondtry 
rest  on  principles  which,  though  quite  as  consonant  to  ^^  .*"  ^ 
Teason,  and  as  much  required  for  a  perfect  administra- 
tion of  justice  as  the  former,  are  not  so  obvious  at  first 
sight ;  and  the  rules  derived  fi'om  which,  owing  to  the 
hardship  of  enforcement  in  particular  cases,  and  the 
great  discretion  sometimes  required  in  their  application, 
are  apt  to  be  disregarded  in  times  of  excitement.  Among  Bm  mt«r  alios 
these  may  be  reckoned  the  just  principle,  **  res  inter  alios  ^^ 
acta  alteri  nocere  non  debet,'' — that  persons  are  not  to 
be  affected  by  the  acts  or  words  of  others,  to  which  they 


(i)  See  GkDT.  lib.  12,  e.  24» 
who  wrote  in  the  reign  of  Hen. 
IL ;    Ordo   de    Compton's  case^ 
Memor.  in  Scac.  29  £dw.  I ;  6 
£dw.  III.  45,  pi.  31 ;   and  tlae 
title  <«Estopperin  the  indexea  to 
ottr  old  books,  beginning  with  the 
Year  Book  of  Edw.  IL    As  io^ 
staooea  of  presumptioRs,  or  ist- 
tendmc&ts,  of  law  notieed  by  anr- 
cient  authoritias,  aee  Flato,  lib.  6, 
c.34»H4&5;   Braet.  lib.  1,  e. 
9,  §  4 ;  Lift,  sect  10»;  Co.  Litt. 
67b^42aandb^78b,99a,232 
b,  373  A  and  b ;  5  Co.  98  b ;  6 
Co.  76  a;  10  Co.  56  a;  12  Co. 
4  and  5  ;  Cro.  Eliz.  292,  pi.  3  ; 
Gro.  Jaa.  252,  pi.  6,  and  451,  pi. 
29;  Cra  Car.  317,  pi.  14,  and 
550,  pi.  2.    It  ia  well  known  tbat 
dnxing  tbeaud^  aget  oaths  weie 
in  eooatattt  naa,  or  rather  abiiae. 


^roagfaont  Cbrittendom ;  inclnd* 
ing  due  country,  which  alwayt 
insiated  on  an  oath  as  a  test  of 
tnith,  and  had  its  judicial  pnrga* 
tion  under  the  name  of  wager  of 
law.     And  with  rsspeot  to  the 
aathority  of  res  judicata*— by  the 
old  statute,  4  Men.  IV.  c.  23,  it 
is  ordained  and  estaUishcd,  that 
**  after  judgment  given  in  the 
courts  of  our  brd  tbe  king,  the 
parties  and  their  heirs  shall  be 
thereof  ia  peace,  until  the  judp* 
ment  be  annaAled  (anientis)  by 
attaint  or  by  error,  if  there  be 
error,  as  ba^  been  need  by  the 
law  in  tbe  time  of  the  progeniten 
of  our  said  lord  the  king."    See 
abo  the  stat  West.  2  (18  Edw.  I. 
Stat.  1),  c.  5. 

{k)  2  Smith's  Lead.  Cases,  436 
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Antiquity  of  thk 
rale. 

BeriTAtiTe  or 

Mcond-haod 

evidtnoe. 


Oar  aocient 
lawyers  aware 
of  its  infirmity. 


were  neither  party  nor  privy,  and  consequently  had  no 
power  to  prevent  or  control.  We  find  this  appealed 
to  as  a  recognized  maxim  of  law  so  early  as  the  reign 
of  Edward  11.(0  Under  this  head  comes  another 
great  principle,  the  strict  enforcement  of  which  (as  has 
been  already  stated  (m)  )  forms  a  distinguishing  feature 
of  the  English  law  of  evidence ;  namely,  the  rejection  of 
all  transmitted  or  derivative  evidence — of  all  proof  ofiered 
second-hand,  or  obstetricante  manu.  We  have  seen  the 
observations  of  Lord  C.  J.  Abbott  as  to  that  branch  of  this 
rule  which  relates  to  written  instruments  (n) ;  and  with 


(/)  M.  3  Edw.  II.  63,  tit. 
Entre ;  A  writ  of  entry  ad  ter- 
minum  qui  prseteriit  waa  brought, 
in  which  the  demandant  alleged 
that  the  tenant  had  right  of  en- 
try only  through  A.,  his  father, 
who  leased  to  him  the  term ;  to 
which  the  tenant  pleaded  that  the 
plaintiff  waa  bastard,  and  could 
not  claim  as  heir  to  A. ;  to  which 
the  demandant  replied  that  he 
had  formerly  sued  a  writ  against 
one  C,  who  pleaded  the  bas- 
tardy of  the  demandant,  who 
thereupon  aued  out  a  writ  to  the 
Bisliop  of  L — ,  who  certified  to 
the  court  that  he  was  mulier,  &c. 
To  this  the  tenant  rejoined  that 
he  was  no  party  to  that  proceed- 
ing, and  res  inter  alht  acta  aliU 
SfC»  To  this  it  was  answered  that 
that  maxim  did  not  apply  to  such 
a  case.  The  judges  took  time  to 
consider  until  the  next  term,  and 
then  gave  judgment  that  as  that 
court  had  been  certified  of  the 
demandant's  state  of  mulier  by  a 
certification,  which  was  completed 
by  a  judgment  given  under  that 
certification;  and  as  he  who  is 


once  mulier  is  mulier  for  ever,  no 
matter  between  whom  it  be ;  they 
gave  judgment  that  he  was  en- 
titled to  seisin,  &c.  Nota  ex  hoc, 
adds  the  reporter.  See  on  thia 
subject,  Co.  Litt.  352  b ;  2  Smith's 
Lead.  Cas.  440.  The  above  case 
was  decided  exactly  350  years 
before  the  first  case  in  Siderfin, 
while  the  reports  of  Keble  begin 
a  year  later,— the  two  reporters 
whose  authority  on  the  subject  of 
evidence  Lord  Mansfield,  1  W. 
Bl.  366,  wished  to  consign  to  ob- 
livion, on  account  of  their  anti^ 
ijuity.  See  also  2  Inst  513.  The 
rule  *'re8  inter  alios,"  &c.  was 
well  known  at  Rome.  See  Cod. 
lib.  7,  tit.  60, 11.  1  and  2,  in  the 
latter  of  which  it  is  spoken  of  as 
being  "notissimi  juris."  In/Wr, 
Part  3,  bk.  2,  ch.  4. 

(m)  lutrod.  §  29,  andtiipra,  ch. 
1,  \  89.  See  infra,  Part  3,  bk.  2, 
ch.  1  &  2. 

(n)  Supra,  §  108.  See  Fleta, 
lib.  6,  ch.  34,  §  1,  and  6  Mod. 
248.  This  principle  was  also 
known  to  the  Romans.  Dig.  lib. 
22,  tit.  4,  1.  2;  lib.  26,  Ut  7,  1. 
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respect  to  hearsay  or  second-hand  evidence  in  general, 
our  ancient  lawyers  seem  to  have  had  a  thorough  percep- 
tion of  its  infirmity  (o).    Thus,  Sir  Edward  Coke,  in  the 


57;  Cod.  lib.  4,  tit.  21,  11.  5,7, 
and  11;  Domat,  I/ois  Ciyiles, 
part.  1,  Liv.  3,  tit.  6,  sect  2,  §§ 
z  and  zi.  See,  however,  infray 
Part  3,  bk.  2,  cb.  2. 

(o)  It  coold  hardly  have  been 
otherwise,  as  the  infirmity  of  this 
kind  of  proof  seems  to  have  been 
ohaerved  in  almost  every  nge  and 
country.  According  to  the  Athe- 
nian law  hearsay  evidence,  or 
iumrp^  liaprvptiyy  was  allowed  in 
those  cases  only  where  the  sup- 
posed speaker  was  dead:  Law 
Mag.(N.S.)  No.  1,  p.  36.  Hear- 
say appears  to  have  been  re- 
ceived in  ancient  Rome,  Quint 
lib.  5,  cap.  7*  at  least  as  proof  of 
tAA  transactions.  Dig.  lib.  22,  tit« 
8, 1.  28,  and  lib.  39,  tit.  3,  1.  2, 
§  8,  although  rumour  and  com- 
moD  report  were  estimated  at 
their  worth.  "  Vanae  voces  po- 
poU  non  sunt  audiendse:  nee 
enim  vodbus  eorum  credi  oportet, 
quando  aut  nozium  crimine  ab- 
Bolvi,  aut  innocentem  condem- 
nari  desiderat:*'  Cod.  lib.  9,  tit. 
47, 1. 12.  And  on  the  value  of 
hearsay  when  admitted,  Quint. 
km  loc  cii.  says,  "  Gentium  simul 
oniversamm  elevata  testimonia 
ab  oraCoribus  scimus,  et  tota  ge- 
nera testimoniorum,  nt  de  audi' 
iMmUm;  non  enim  ipeos  esse 
testes^  fed  injwatorum  afferre 
vooeSb"  Instead  of  ir^uratorum 
some  copies  of  Quintilian  have 
imjmiaiCTumf  which  wholly  alters 


the  sense  of  the  passage,  but  the 
other  reading  is  adopted  by  an  im- 
mense majority  of  the  commen- 
tators. The  civilians  and  ca- 
nonists admitted  hearsay  in  proof 
of  ancient  rights  and  some  other 
cases,  but  in  general  looked  on  it 
with  suspicion,  at  least :  Hube- 
rus,  Prsel.  Jur.  Civ.  lib.  22,  tit  5, 
n.  20 ;  Mascardus  de  Prob.  Concl. 
151,  104;  Struvius,  Syntag.  Jur. 
Civ.  ed.  Miilleri,  Exerc.  28,  tit.  45, 
note  (i|),  iz :  and  it  is  rejected  in 
genera]  by  the  Scotch  law :  Bur- 
nett's Crim.  Law  Scotl.  600.  Un- 
der the  old  French  law,  Pothierez- 
pressly  lays  down  that,  "  Above 
all  it  is  requisite  that  the  witness 
who  says  he  has  a  knowledge  of 
any  fact,  should  shew  how  he 
has  such  knowledge.  For  in- 
stance, if  I  would  prove  that  you 
had  sold  me  such  a  thing,  it 
would  not  be  sufficient  for  the 
witness  to  say  in  vague  terms, 
that  he  knew  you  had  sold  me 
that  thing;  he  should  state  how 
he  had  that  knowledge;  for  in- 
stance, that  he  was  present  at 
the  agreement;  or  that  he  had 
heard  you  say  you  had  made  such 
a  sale ;  if  he  said  that  he  knew  it 
from  a  third  person,  his  deposi- 
tion would  not  be  any  proof." 
Poth.  Obi.  %  786.  Loysel,  a  very 
ancient  French  authority,  signi- 
ficantly observes,  "  Un  seul  oeil  a 
plus  de  credit  que  deuz  oreilles 
n*ont  d'audivi."    Again,  "  Ouir 
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early  part  of  the  17th  century^  lays  down  as  rules  of  law, 
''  Testis  de  visu  preeponderat  aliis/'  and  "  Plus  valet  unus 


dire  va  par  ville,  et  en  un  muid 
de  cuider  n*y  a  point  plein  poing 
de  Bavoir."  In  commenting  on 
this,  Bonnier,  in  his  Traits  des 
Preuves,  §  205,  observes,  that  a 
multitude  of  remarks  of  a  similar 
nature  have  been  made  (under- 
stand by  French  lawyers),  but 
they  are,  after  all,  nothing  more 
than  cautions  {indicaiiont),  not 
positive  precepts.  And  in  ano- 
ther place  he  thus  states  the  mo- 
dem practice  in  France.  **  It  is 
evident  that  proof  weakens  in 
proportion  to  its  distance  from  its 
source.  •  *  •  We  therefore 
ought  never  to  have  recourse  to 
proofs  of  the  second  degree  when 
those  of  the  first  degree  may  be 
employed.  •  •  •  It  is  only 
when  the  original  witnesses  are 
dead,  or  incapable  of  deposing, 
that  witnesses  of  the  second  de- 
gree are  allowed  to  be  called  to 
reproduce  the  declarations  of  the 
first  Still,  the  very  fact  that  it 
is  no  longer  possible  to  hear  the 
first,  should  induce  the  judge  to 
examine  carefully  if  there  be  any 
symptoms  of  fraud ;  for  it  is  ob- 
vious that  a  party  who  desires  to 
misrepresent  without  exposing 
himself  to  detection,  will  not  fail 
to  put  a  false  account  in  the 
mouth  of  some  one  from  whom 
contradiction  cannot  be  feared. 
A  witness  must  be  therefore 
doubly  credible  in  order  to  have 
reliance  placed  on  his  deposition 
when  it  only  amounts  to  a  hear- 
say; cL  fortiori  proof  is  extremely 


weak  when  we  are  obliged  to  fol- 
low out  a  line  (parcourir  une 
JUihre)  more  or  less  complicated, 
before  we  can  arrive  at  direct 
testimony.  And  yet  in  the  cele- 
brated prosecution  of  the  Galas 
the  strongest  piece  of  circumstan- 
tial evidence  came  under  the  cog- 
nizance of  the  judge  only  through 
the  medium  of  four  witnesses, 
who  had,  as  it  was  said,  succes- 
sively transmitted  it  from  one  to 
the  other ;  and  the  first  of  those 
witnesses,  the  one  who  was  sup- 
posed to  have  heard  the  threat  of 
the  father  to  the  son,  was  not 
even  named,  being  an  unknown 
girl  whom  it  was  impossible  to 
trace.  Whilst  branding  with  just 
indignation  proceedings  where  ca- 
pital convictions  were  pronounced 
on  such  evidence,  it  must  be  ae- 
knowleged  that  public  opinion 
alone  can  prevent  a  repetition  of 
them.  In  this  matter,  as  m 
everything  else  which  concerns 
the  appreciation  of  testimony,  it 
is  impossible  to  lay  down  fixed 
rules  beforehand ;  for  how  can  we 
determine  d  priori  the  precise 
point  where  truth  begins  and 
error  ends?"— Irf.  §§  728,  729. 
These  observations,  while  they 
shew  the  defects  of  the  French 
judicial  system,  place  in  a  strong 
light  the  excellence  of  our  own. 
Such  a  case  as  that  stated  by 
Bonnier  could  hardly  occur  in 
England  at  the  present  day ;  for 
our  rules  which  regulate  the  ad- 
missibility of  evidence  being  rules 
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oculatos  testk  quftm  auriti  decern  (j?)."    So  the  jodges 
haTing  held,  in  the  case  of  one  William  Thomas,  that 
the  slBtQtes  1  Edw.  VI.  c  12,  s.  22,  and  5  &  6  Edw. 
VL  c.  11,  8.  12,  which  require  that  no  person  be  pro- 
ceeded against  for  treason  except  on  the  oath  of  two 
tawAil  accusers,  were  satisfied  by  the  eFidence  of  one 
poson  who  spoke  of  his  own  knowledge,  and  that  of 
another  who  had  the  information  from  a  third,  and  he 
firom  a  fourth  to  whom  the  first  had  related  it  (q) ;  the 
same  authority  pronounces  it  ^'a  strange  conceit  that 
(me  may  be  an  accuser  by  hearsay ;"  and  says  that  the 
doctrine  had  been  utterly  denied  by  the  judges  in  Lord 
LuBoley's  ca6e(r),  H,  14  Eliz.  1572,  a  report  of  which 
he  had  seen  in  the  handwriting  of  C.  J.  Dyer  (s) ;  and 


of  law,  no  judge  oaght  to  receivt 
Kidi  proof;  and  were  he  even  to 
violfllo  his  oath  by  so  doing,  stiU 
it  would  be  for  the  jury,  and  not 
tar  him,  to  decide  on  its  value, 
and  pronounce  the  verdict  of  ac- 
qnittsl  or  condemnation.      Nor 
did   the    principle   in    question 
ascaps  the  not{ce  even  of  the  fsde 
legiiiatorsofthe  middle  ages.  Net- 
withstanding    the  widely-apraad 
sopentition  which  stamps  with 
nnqnestionable  yeracity  the  state- 
ments of  criminals  at  the  place  of 
czecQtion,  we  find  the  following 
eoactaMot   in    the    Venedotian 
CoAe,  or  ancient  code  of  North 
Wales,  Bm^  2,  c.  4,  §  11 :  **  A 
thief  at  the  gallows,  respecttng 
his  fellow-thieTes :  If  he  should 
assert  that  another  person  was  an 
aecessoty  with  him  in  the  rob- 
bery for  which  he  is  about  to 
suffer;  and  be  should  persist  in 
hisasaertion  nnto  the  state  God 
went  to  and  he  is  going  to;  his 
word  is  then  deoisiTe,  and  can- 


not be  gainsaid  :  nevertheless  his 
feQow-thief  shall  not  be  executed, 
but  is  a  saleable  thief;  for  no 
peiaon  is  to  be  eseanted  on  the 
word  of  another,  if  nothing  be 
found  on  his  person."  The  Di- 
metian  Code,  or  ancient  code  of 
West  Wales,  contains  a  similar 
provision :  Book  2,  c.  6,  §  9.  See 
for  these  Codes  the  '*  Ancient 
Laws  and  Institiites  of  Wales, 
&c.,"  printed  under  the  direction 
of  the  Commissioners  on  the  Pub- 
lic Records,  1 841 .  It  would  seem 
.  that  the  Hindoo  Code  forms  an 
exception ;  and  that  in  that  coun- 
try the  Kcondary  witness,  i.  e.  the 
person  who  has  been  made  ac- 
quaroted  with  facts  by  hearsay,  fa 
as  receivable  as  any  other.  Trans- 
lation of  Pootee,  c.  3,  sect.  7,  in 
Halhed's  Code  of  Gentoo  Laws. 

ip)  4  Inst.  279. 

{q)  TkomoM^t  case,  Dyer,  99  b, 
pi.  68,  P.  1  Mar. 

(r)  3  Inst  25. 

(s)  III.  24. 
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Thomas's  case  is  also  mentioned  by  Sir  Matth.  Hale  as 
overruled  (0*  As  our  legal  history  advances  the  autho- 
rities become  more  distinct  on  this  subject,  and  the  in- 
conclusiveness  of  hearsay  or  second-hand  evidence  seems 
to  have  been  universally  recognized  during  the  latter 
half,  at  leasty  of  the  seventeenth  century  (te).  Instances 
are  to  be  found  in  the  state  prosecutions  of  that 
period  (x) ;  and  we  sometimes  find  the  objection  taken 
even  by  persons  not  in  the  legal  profession.  Thus 
Archbishop  Laud,  in  his  defence,  observes  of  some  evi- 
dence offered  against  him,  that  it  is  '^  hearsay  (y) ;"  and 
Lord  William  Russell,  complaining  on  his  trial  that  he 
thought  he  had  very  hard  measure,  that  there  was  brought 
against  him  a  great  deal  of  evidence  by  hearsay  (jzr),  the 
court  at  once  admitted  the  objection,  but  evaded  its  force 
in  a  way  that  will  be  seen  presentiy  (a) ;  and  in  Mich. 
T.  19  Jac.  I.  the  principle  that  the  opinions  of  witnesses 
are  not  legitimate  ground  for  legal  decision,  was  recog- 
nized in  the  Star  Chamber  by  eminent  judges  (ft). 


Other  instances 
of  the  recogni- 
tion of  the  prin- 
oiples  of  evi- 
denoe  by  our 
old  lawyers. 

Rules  of  foren- 
sic practice. 


§  112.  Many  other  instances  might  be  adduced  to 
shew  the  recognition  by  our  ancestors  of  principles  of 
evidence  which  we  are  in  the  habit  of  looking  on  as  alto- 
gether modern.  Even  rules  of  our  forensic  practice  re- 
specting proof  were  known  to  them :  as,  that  at  trials 
the  party  on  whom  the  burden  of  proof  lies  ought  to 


(0  I  H.  P.  C.  306 ;  2  Id.  287. 
These  authorities  probahly  did 
not  mean  that  the  evidence  of  the 
second  witness  was  to  be  rejected 
as  coming  second-hand ;  but  that, 
being  traceable  up  to  the  other 
witness,  it  was  a  mere  repetition 
of  his  testimony,  and  consequently 
could  not  be  considered  as  the 
evidence  of  a  second  acaaer 
within  the  meaning  of  the  sta- 
tute.   See  Hale,  in  loc,  ciL,  and 


2  Hawk.  P.  C.  c.  25,  s.  141. 

(tt)  Samion  v.  Yardly^  2  Keb. 
223,  P.  19  Car.  II. ;  LutiereU  v. 
TttrbervUU,  1  Mod.  282,  and  the 
authorities  in  the  next  three  notes. 

(x)  9  Ho.  St.  Tr.  608,  848, 
1094;  12  16.1454. 

(y)  4Ho.  St.  Tr.  431. 

{g)  9  Ho.  St.  Tr.  608. 

(c)  Infra. 

(6)  ..  dams  v.  Canon,  Dy.  63 
b,  pi.  1 1  (in  marg.). 
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begin  (c),  that  leading  interrogatories  ought  not  to  be 
puty  &c.  (d). 

§  1 13.  But  although  the  germs  of  our  law  of  evidence  lo  former  times 
are  thus  traceable  in  the  proceedings  of  our  ancestors,  evidcnoB*nor*' 
they  do  not  appear  to  have  reduced  its  principles  into  a  embodied  ia 
system,  or  invested  them  with  the  obligatory  force  essen*    "  *°*^  ™  ^ 
tial  to  the  steady  and  impartial  administration  of  justice. 
Except  in  the  case  of  praesumptiones  juris,  which,  being 
part  of  the  law  itself,  it  would  have  been  manifestly  im- 
proper to  disr^ard,  and  a  few  other  instances,  the  prin- 
ciples of  evidence  were  looked  on  as  something  merely 
directory,  which  judges  and  jurymen  might  follow  or  not 
at  their  discretion.    The  best  illustration  of  this  will  be  niostratioD 
found  in  the  practice  relative  to  hearsay  or  second-  i^^Wence. 
hand  evidence.    We  have  seen  that  our  ancient  lawyers 
were  perfectly  aware  of  its  weakness,  but  they  did  not 
think  themselves  called  on  to  reject  it  absolutely.    Thus 
in  Rolfs  V.  Hampden,  T.  34  Hen.  VIII.  («),  where  in 
order  to  support  a  will  of  land,  contained  in  an  ancient 
paper  writing  (before  the  Statute  of  Frauds),  the  testi- 
mony of  three  witnesses  was  received,  one  of  whom 
spoke  of  his  own  knowledge,  the  rest  on  the  report  of 
others;  and  L.  C.  J.  Dyer,  by  whom  the  case  is  reported, 
saw  nothing  extraordinary  in  this,  but  observes,  **  the 
jury  paid  httle  regard  to  the  aforesaid  evidence."     And 
at  a  later  period  the  courts  seem  to  have  thought  that, 
although  hearsay  was  not  evidence  in  itself,  it  might  be 
used  to  introduce,  explain,  or  corroborate  more  regular 
proof  (/). 

§1 14.  Instances  are,  however,  to  be  found  in  the  State  Want  of  bind- 
Trials,  previous  to  the  revolution  of  1688,  of  decisions  l^uaeofthe^ 

abuses  io  the 

(c)  Litt.   R.  36;    3   Car.  I.;  (e)  Dyer,  53  b,  pi.  11.  old  Bute  Trials. 

Trials  per  Pais,  367 ;  Heidon  v.  (/)  2  Hawk.  P.  C.  c.  46,  s.  14, 

ibgrave^  3  Leon.  162,  pi.  211;  Ed.  1716;  Bac  Abr.  Evid.  K., 

Goaldab.  23,  pi.  2.  Ed.  1736;  Trials  per  Pais,  389, 

(d)  4  Ii»t279.  390;  1  Mod.  283. 

L 
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going  much  beyond  this,  and  the  key  to  which  lies  in  a 
circumstance  commonly  overlooked.  So  loi^  as  the 
judges  believed  that  it  was  discretionary  with  them  to 
enforce  or  disregard  the  received  principles  of  proof,  it 
18  natural  to  suppose  that  with  the  high  prerogative  no- 
tions of  those  times,  and  dependant  as  they  were  on 
the  crown,  they  would  exercise  that  discretion  in  favour 
of  the  crown,  and  carefully  avoid  laying  down  any 
general  rules  which  might  fetter  the  executive  in  pro- 
ceeding against  state  criminals.  Accordingly  we  find 
that  in  the  sixteenth,  and  early  part  of  the  seventeenth 
centuries,  it  was  an  open  and  avowed  principle  that  the 
rules  of  evidence  and  practice  on  prosecutions  for  high 
treason,  and  perhaps  for  felony  also,  were  different  from 
those  followed  in  ordinary  cases  (^).  Thus,  although 
by  the  established  usage  of  the  common  law  from  the 
earliest  times,  witnesses  were  sworn,  examined,  and 
cross-examined  in  open  court,  the  judges  refused  to 
compel  their  personal  appearance  in  cases  of  treason  (A), 
holding  that  it  would  be  opening  a  gap  for  the  destruc- 
tion of  the  king  (t),  &c.  The  consequence  of  establish- 
ing this  distinction  was,  that  on.  charges  of  that  nature 
not  only  was  the  loosest  and  most  dangerous  evidence 
received,  but  the  entire  proceedings  were  conducted  in  a 
way  which  set  at  defiance  every  principle  of  fairness 
and  justice.  ''  Throughout  the  state  trials,  before  the 
time  of  the  Commonwealth,'*  observes  Mr.  Phillipps  (A), 
^*  the  worst  species  of  hearsay  was  constantly  received ; 
such  as  the  examinations  of  persons  who  might  have 

(g)  See  2  Hawk.  P.  C.  c.  46,  ing  of  the  trial  of  the  Eatl  of 

8.  9,  and  the  authorities  in  the  Strafford,  says,  that  *<  in  that  age 

following  notes.  the  rules  of  evidence,  so  scrupo- 

(A)  Staundf.  P.  C.  164.  lously  defined  since,  were  either 

(t)  Sir  Walter  Raleigh's  case,  very  imperfectly   recognixed   or 

2  Ho.  St.  Tr.  19.     Hallam,  in  continually  transgressed." 
his  Constitutional  History  of  Eng-  {k)  1  Ph.  £▼.  208,  9th  Ed.; 

land,  vol.  i.  pp.  526,  527,  speak-  166,  10th  Ed. 


HISTORY  OF  ITS  BIBS  AVJ>  PROGRESS,  ETC.  147 

been  produced  as  witDesses,  or  who  had  been  convicted 
of  capital  offences,  or  who  had  signed  confessions  in 
the  presence  only  of  the  officers  of  government  and 
under  the  torture  of  the  rack."  Thus,  in  the  celebrated 
case  of  Sir  Nicholas  Throckmorton  (/),  the  principal 
evidence  was  the  deposition  of  a  person  already  con- 
victed of  treason,  and  whose  execution  had  bc^n  re- 
spited from  time  to  time  in  order  to  induce  him  to  ac- 
cuse the  prisoner  (m).  And  among  many  flagrant  mis- 
interpretations of  the  law  in  favour  of  the  crown  and 
against  the  prisoner  of  which  that  trial  is  full,  the  court 
unblnshingly  declared  that  the  words  in  the  great  Sta- 
tute of  Treason,  25  Edw.  III.  c.  2,  st.  5,  that  persons 
accused  of  treason  should  ''thereof  be  proveably  at- 
tainted of  open  deed,  by  people  of  their  condition," 
meant,  not  that  they  should  be  attainted  by  verdict  of  a 
jury,  but  by  the  evidence  of  persons  already  attainted, 
who  declare  the  accused  participators  in  their  ^treason, 
and  are  thus  persons  of  their  condition  (n).  After 
the  Restoration  matters  seem  to  have  mended;  the 
witnesses  appeared  in  person,  but  the  practice  of  ad- 
mitting proof  at  second-hand  continued, — the  judges 
acknowledging  that  it  was  not  evidence,  and  promising 
to  tell  the  jury  so(o).  Thus,  in  Langhom's  case,  31 
Car.  II.  (/)),  Atkins,  J.,  interposed  while  a  witness  was 
giving  his  evidence,  "  That  is  no  evidence  against  the 
prisoner,  because  it  is  by  hearsay ;"  and  Scroggs,  C.  J., 
adds,  ''  It  is  right,  and  the  jury  ought  to  take  notice, 
that  what  another  man  said  is  no  evidence  against  the 
prisoner,  for  nothing  will  be  evidence  against  him  but 
what  is  of  his  own  knowledge."     Notwithstanding  this 

(0  1  Ho.  Sl  Tr.  869.  telTt  cu»e,  9  Id,  608 ;  Algemoti 

(m)  1  Ph.  £▼.  208,  9th  Ed. ;  Sidney^s  case.   Id.   848 ;    Char- 

166,  10th  Ed«  nock's  case,    12   Id,   1414    and 

{n)  1  Ho.  St.  Tr.  889.  1454. 

(o)  See  Langkom's  case,  7  Ho.  (p)  7  Ho.  St.  Tr.  441. 
St  Tr.  441 ;  Lord  WiUiam  Rus- 

L  2 
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language,  to  quote  again  from  the  same  aothor  (9),  '^  On 
the  trials  for  the  Popish  Plot,  the  evidence  consisted 
principally  of  a  narrative  of  the  transactions  of  the  sup- 
posed conspirators  in  various  countries,  collected  during 
a  long  period  of  time,  from  a  multitude  of  letters,  the 
contents  of  which  were  given  from  recollection;  the 
witnesses  not  having  taken  a  note  of  any  part  of  the 
letters  at  the  time  of  reading,  not  having  read  them  for 
a  great  number  of  years,  nor  having  been  required  in 
reading  to  notice  their  contents,  and  not  producing  one 
of  the  letters,  or  a  copy,  or  even  an  extract" 


Origin  of  the 
modern  law  of 
evidence. 


Its  eharacteris 
tic  feature- 
rales  of  evi- 


§  115.  The  system  known  in  practice  by  the  title  of 
the  "  Law  of  Evidence"  began  to  form  about  the  middle 
of  the  seventeenth  century,— at  least  this  is  sufficiently 
accurate  for  a  general  view.  The  characteristic  feature 
which  distinguishes  it,  both  from  our  own  ancient  sys- 
denee  are  rtUet  tem  anfl  those  of  most  Other  nations,  is,  that  its  rules  of 

evidence,  both  primary  and  secondary,  are  in  general 
rules  of  law  ;  and  as  such  not  to  be  enforced  or  relaxed 
at  the  discretion  of  judges,  but  as  binding  on  them, 
juries,  litigants,  and  witnesses  as  the  rest  of  the  com- 
mon and  statute  law  of  the  land ;  and  that  it  is  only  in 
the  forensic  procedure  which  regulates  the  manner  and 
order  of  offering,  accepting,  and  rejecting  proofs,  that  a 
discretionary  power,  and  even  that  a  limited  one,  is 
vested  in  the  bench.  A  judge,  consequently,  has  now 
no  more  right  to  receive  prohibited  evidence  because  he 
thinks  that  by  so  doing  justice  will  be  advanced  in  the 
particular  case,  than  he  has  to  suspend  the  operation  of 


iq)  1  Ph.  Ev.  209,  9th  Ed.; 
166,  10th  Ed.  From  the  above 
observations  it  follows  that  too 
much  reliance  must  not  be  placed 
on  the  valuable  work  called 
«  The  Stote  Trials,"  as  present- 
ing a  correct  picture  of  the  ordi'^ 


nary  practice  of  English  tribu- 
nals before  the  Revolution.  It 
should  not  be  forgotten  that  moat 
of  the  cases  there  reported  were 
prosecutions  for  high  treason,  and 
took  place  in  times  of  great  ex- 
citement. 
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a  Statute  of  Mortmain,  or  refuse  to  permit  an  heir-at- 
law  to  recover  in  ejectment  because  he  considers  him 
sufficiently  provided  for  without  the  land  in  dispute. 
It  must  not,  however,  be  supposed  that  tliis  great  prin-  Gradual  deve- 
ciple  became  established  all  at  once;  and  indeed  the  p^^Jl^tpj*^^^^ 
gradual  development  of  our  system  of  judicial  evi- 
dence, from  the  above  epoch  to  the  present  day,  may 
be  studied  alike  with  advantage  and  pleasure.  To 
point  out  the  various  improvements  and  alterations  that 
have  from  time  to  time  been  effected  in  it,  by  the  courts 
and  the  legislature,  would  far  exceed  the  limits  of  a 
mere  sketch  of  its  progress.  It  will  therefore  be  suffi- 
cient to  glance  at  a  few  particulars ;  and  we  accordingly 
proceed  in  the  first  place  with  the  history  during  that 
period  of  the  rule  rejecting  hearsay  evidence. 

§  1 16.  We  have  already  seen  that  in  the  reign  of  History  of  the 
Charles  II.  the  infirmity  of  hearsay  evidence  was  gene-  heanay  evU^ 
rally  admitted ;  yet  where  a  rape  was  committed  on  a  done©. 
child  of  tender  years  it  was  the  practice  to  receive  as 
evidence  the  child's  narrative  of  the  transaction  to  her 
mother  or  other  relations  (r).  And  at  the  beginning  of 
the  eighteenth  century,  Serjeant  Hawkins  only  ventures 
to  lay  down  the  rule  thus  («),  '^  it  seems  agreed  that  what 
a  stranger  has  been  heard  to  say  is  in  strictness  no 
manner  of  evidence  either  for  or  against  a  prisoner;" 
while  similar  language  is  used  in  Bacon's  Abridg- 
ment (0.  Lord  Chief  Baron  Gilbert,  also,  in  his  Trea- 
tise on  the  Law  of  Evidence,  composed  about  the  same 
time^  being  it  is  believed  the  earliest  on  the  subject,  lays 
down  that  '^  a  mere  hearsay  is  no  evidence  {u) ;"  "  but 
although  not  allowed  as  direct  evidence,  yet  it  may  be 


(r)  1  Hale,  P.  C.  634,  635.  (0  Bac.  Abr.  Evid.  (R),  Ed. 

($)  2  Hawk.  P.  C.  c.  46,  t.  14,      1736. 
Ed.  1716.  (v)  Gilb.  £v.  149,  4th  Ed. 
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in  corroboration  of  a  witness's  testimony,  to  shew  that 
he  affirmed  the  same  thing  before  on  other  occasions, 
and  that  the  witness  is  still  consistent  with  himself  (:r)." 
Still,  in  1754,  on  the  trial  of  Elizabeth  Canning  for  per- 
jury, we  find  some  rather  elaborately  got  up  evidence 
tendered  which,  although  rejected  by  the  bench,  seems 
to  shew  that  the  rule  against  hearsay  was  not  generally 
understood  by  the  profession  (y).  Towards  the  end  of 
the  eighteendi  century,  however,  the  text  writers  speak 
of  the  rule  as  established  {z) ;  but  although  recognized 
as  obligatory,  it  was  not  extended  to  all  the  cases  which 
fall  within  its  principle.  Thus  so  late  as  1779,  on  a 
trial  for  assault  with  intent  to  ravish  a  very  young  child, 
we  find  Buller,  J.  (himself  the  author  of  a  Treatise  on 
Nisi  Prius),  adopting  the  course  advised  by  Sir  Mat- 
thew Hale  nearly  a  century  before,  by  receiving  as  evi- 
dence the  information  relative  to  the  transaction  which 
the  child,  who  was  not  examined  as  a  witness,  had  given 
to  two  other  persons.  The  point  however  having  been 
reserved,  this  course  was  condemned  by  all  the  judges ; 
and  a  definite  rule  relative  to  the  testimony  of  children 
laid  down  for  the  future  (a).  Notwithstanding  which,  it 
is  said,  that  so  late  as  1808  the  same  objectionable  kind 
of  evidence  was  received  on  an  indictment  for  a  rape 
on  a  child  five  years  old ;  but  on  a  case  reserved,  the 
judges,  as  might  have  been  expected,  thought  it  clearly 
inadmissible  (A).  And  an  approved  treatise  of  the  pre- 
sent day  informs  us,  that  ''so  late  as  the  year  1790,  the 
rule  against  hearsay  does  not  appear  to  have  been  set- 
tled with  regard  to  depositions  taken  before  magistrates 
(whether  upon  criminal  charges  or  upon  other  occa- 
sions), and  several  of  the  exceptions  to  this  rule  have 

(*)  Gilb.  Ev.  150,  4th  Ed.  C.  L.  199. 

ly)  19  Ho.  St  Tr.  342,  343.  (6)  R.  ▼.   Tucker,  MS.  cited 

iz)  Bull.  N.  P.  294 ;  2  Fonb.  Pb.  &  Am.  £▼.  6 ;  1   Ph.  £▼. 

Eq.  450.  10,  10th  Ed. 
(a)  R,  V.   BroMier,  1    Leach, 


HI8TOBT  OF  ITS  RISB  AND  PROGRESS,  ETC. 


161 


been  much  narrowed  within  very  modern  times  (c)." 
The  authors  on  evidence  of  the  current  century  all  speak 
of  the  rule  rejecting  hearsay  evidence  as  established  and 
notorious  (d). 


§  117.  Other  parts  of  the  law  of  evidence  are  marked  Progretsof 
by  similar   improvement  during  the  last  and   present  SeTaw^of  evi- 
century.    The  enlightened  principle  that  judicial  oaths  deoce  daring 
are  not  to  be  rejected  on  account  of  the  witness  holding  preseQt  ceotury. 
erroneous  notions  on  religion,  provided  a  mode  of  swear->  oaths. 
ing  is  found  which  he  considers  binding  on  his  con- 
science, was  fully  recognized  in  the  great  case  of  Omy-^ 
chundv.  Barker  in  1744(6).     In  later  times  also  relief 
has  been  given  to  particular  classes  of  persons  who  ob* 
ject  oo  conscientious  motives  to  the  taking  oaths  in  any 
shape  (/).     So  the  incompetency  of  witnesses  on  the  inoonpetency 
ground  of  interest  was  extricated  from  the  chaos  of  con-  °  "^  «>«Mei. 
fiicting  authority  in  which  it  lay  involved,  and  placed 
on  at  least  an  intelligible  footing  by  the  case  of  Sent  v. 
Baker  (g)  in  1789,  and  others  of  that  period.     In  our 
own  times  this  latter  subject  has  attracted  much  atten- 
tion— the  doctrine  of  the  incompetency  of  witnesses  has 
been  attacked  in  toto  as  inexpedient  (A),  and  the  opera- 
tion of  its  rules  very  considerably  narrowed  by  the  sta- 
tutes 3  &  4  WiU.  IV.  c.  42,  ss.  26,  27 ;  6  &  7  Vict 
c.  86;    14  4:  16  Vict  c.  99,  and  16  4:  17  Vict  c.  83. 
By  various  recent  statutes,  also,  many  species  of  do-  Reoent  statutes. 


(0  1  Ph.  Ev.  208,  9th  Ed. ; 
and  165,  10th  Ed.  See  Higkam 
r.  Ridgway,  10  East,  109,  and 
the  cases  there  referred  to;  R, 
▼.  EritweU,  3  T.  R.  707;  A.  v. 
Ckaddartonj  2  East,  27;  R.  ▼. 
FryUonty  Id.  54 ;  A.  v.  Aberg- 

wiify,  Id.  63. 
id)  2  Ev.   Poth.   283,   284; 

and  see  any  of  the  modem  Trea- 

liset  oo  Erideoce. 


(e)  1  Atk.  21;  Willes,  538; 
1  WiU.  84. 

(/)  Zfi/ra,Part2,ch.  I,sect2. 

(g)  3  T.  R.  27.  See  Ph.  & 
Am.  Ev.  74,  75. 

{h)  Benth.  Jud.  Ev.  vol.  i. 
1  —  15;  vol.  V.  1 — 191,  &c  ,  &C. ; 
Taylor,  Ev.  §§  946—953.  See 
this  subject  considered  infra, 
Part  2,  ch.  1,  sect.  2. 
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cuments  have  been  invested  with  the  character  of  public 
documents,  and  made  evidence  against  all  persons  of 
the  facts  which  they  record  or  attest  (t) :  the  proof  of 
public  documents  in  general  has  been  rendered  more 
simple  and  less  expensive  (A)  :  proof  of  certain  things 
which  may  fairly  be  deemed  notorious  dispensed  with  (/) ; 
liberal  powers  of  amending  variances  at  trials  vested 
in  tribunals  (in)y  and  more  effective  means  afforded 
to  litigants  of  getting  at  evidence  in  the  custody  or 
under  the  control  of  the  opposite  party  (n).  While  these 
alterations  must  on  the  whole  be  viewed  as  improve- 
mentSy  it  may  be  a  question  whether  they  have  not,  in 
some  cases,  been  carried  too  far.  The  principle  which 
attaches  so  great  faith  to  public  documents,  for  instance, 
rests  in  a  great  degree  on  the  rule, — "  Omnia  prsosu- 
muntur  rit^  esse  acta," — a  maxim  unquestionably  just 
when  restrained  within  its  due  limits;  but  there  is 
another  equally  valuable  which  must  not  be  lost  sight 
of, — "Res  inter  alios  acta  alteri  nocere  non  debet.'* 
In  one  instance — that  relating  to  entries  in  the  log- 
books of  merchant  ships — ^the  legislature  found  it  ne- 
cessary to  retrace  its  steps  in  this  respect  (o):  and  at 
least  one  reported  case  illustrates  the  danger  of  fabri- 
cation for  interested  purposes  in  documents  of  a  quasi 
public  nature  (p). 

Canset  of  th«  §  118.  This  slow  development  of  the  law  of  evidence, 
meat  oTtbe^w  ^0°^?^^®^  With  the  Other  branches  of  our  jurisprudence, 
of  evidence.       seems  a  natural  consequence  of  the  general  principle, 

(i)  14  &  15  Vict  c.  99;  8  &  ject  will  be  found  collected,  injra, 

9  Vict.  c.  16,  sect.  9  and  28 ;  Part  3,  book  1,  chap.  3. 
11  &  12  Vict.  c.  42,  8.  17,  &c.  (n)  14  &  15  Vict  c.  99,  a.  6. 

(k)  S&g  Vict  c.  113 ;  14  &  (o)  See  13  &  14  Vict.  c.  93, 

15  Vict.  cc.  99  and  100,  &c.  a.  85—93;    and  the  amending 

(/)  8  &  9  Vict.  c.  113 ;  14  &  act,  14  &  15  Vict,  c  96,  a.  27. 
15  Vict.  c.  99,  &c.  (p)  Waterford  Railw^  Cam- 

(m)  The  statutes  on  this  sub-  pony  v.  PUkock^  8  Ezch.  279. 
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that  in  erery  nation  the  substantive  rules  of  law  arrive 
at  maturity  before  the  adjective.    The  reason  is  obvious. 
Rules  defining  the  rights  of  persons  and  property,  ere-  primary  caoses. 
ating  offences  and  assigning  their  punishment,  are  almost 
coeval  with  the  existence  of  civil  society ;  while  the  pro* 
cedure,  or  mode  of  enforcing 'rights  and  carrying  the 
sanctions  of  penal  law  into  effect,  are  usually  left  for  a 
long  time,  and  to  a  certain  extent  ever  must  be  left,  to 
the  discretion  of  the  persons  entrusted  with  the  adminis- 
tration of  justice.     But  our  modem  system  of  proofs  Secondary 
probably  owes  its  establishment  to  the  following  second-  ^^^'^** 
ary  causes : — W  The  independence  of  the  judges  on  ]o.  independ- 
the  crown,  begun  by  the  12  &  13  Will.  III.  c.  2,  s.  3,  ?°^^f  ^ 
and  completed  by  the  1  Geo.  III.  c.  23,  which  naturally      ' 
had  a  considerable  effect  in  preventing  artiBcial  distinc- 
tions being  made  between  the  proofs  in  state  prosecutions 
and  those  in  other  cases.     2°.  The  allowing  persons  ac-  2«.  The  allow- 
cused  of  treason  or  felony  the  right  of  being:  defended  '"?  couii«el  m 

*'  ^  ^  cnmiQal  raiicii. 

by  counsel  (9)  ;  the  necessary  consequence  of  which  was 
that  objections  to  the  admissibility  of  evidence  were 
much  more  frequently  taken,  the  attention  of  the  judges 
was  more  directed  to  the  subject  of  evidence,  their  judg- 
ments were  better  considered,  and  their  decisions  better 
remembered.    3%  and  principally.  The  gradual  change  3*.  Chaoge  in 

effected  in  the  constitution  of  the  common  law  tribunal  J*  /"ncUont  of 

coe  jniy. 
for  the  trial  of  matters  of  fact.     As  Serjeant  Stephen 

observes,  '^  it  is  a  matter  clear  beyond  dispute  (but  one 

that  has  perhaps  been  too  little  noticed  in  works  that  treat 

of  the  origin  of  our  laws)  that  the  jury  anciendy  consisted 

of  persons  who  were  witnesses  to  the  facts,  or  at  least  in 

some  measure  personally  cognizant  of  them ;  and  who, 

(9)  In  treason,  by  7  &  8  Will,  statute   their   counsel   were  al- 

III.  c.  3,  S.1;  and  20  Geo. II.  c.  lowed  to  take  and  argue  legal 

30.  Although  persons  accused  of  objections  for  them,  and  even  by 

fdooy  were  not  allowed  to  make  connivance  to  ezamme  and  cross- 

tbeir  fall  defence  by  counsel  nn-  examine  witnesses,  Sec.  See  Part 

ta  the  6  &  7  Wni.  IV.  c.  114,  4,  ch.  I. 
yet  lor  a  long  time  before  that 
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conseqaently,  in  their  verdict  gave,  not  (as  now)  the  con* 
elusion  of  their  judgment,  upon  facts  proved  before  them 
in  the  cause — but  their  testimony  as  to  facts  which  they 
had  antecedently  known  (r)/'  This  circumstance,  which 
is  a  key  to  so  many  of  the  common  law  rules  of  plead- 
ing, will  throw  considerable  light  on  our  system  of  judi- 
cial evidence.  That  the  jury  were  witnesses  of  a  parti- 
cular kind,  at  least  as  late  as  the  reign  of  Edw.  I.  and 
that  they  had  ceased  to  be  such  in  tliat  of  Charles  II.,  per- 
haps much  sooner,  is  indisputable.  But  in  the  mean- 
time the  system  was  in  a  sort  of  transition  state  (s) ;  and 
it  was  not  until  the  final  determination  of  that  state  that 
the  rules  of  proof,  which  so  much  depend  on  the  iiinc- 
tions  of  the  component  parts  of  the  judicial  tribunal  being 
clearly  defined,  could  assume  a  permanent  and  consistent 
form.  Other  causes  may  have  contributed,  and  indeed 
the  above  are  only  offered  in  the  way  of  speculation. 


(r)  Steph.  Plead.  145,  480,  & 
Append,  note  33, 5th  Ed.  To  his 
authorities,  which  are  indeed  con- 
clusive enough  on  this  matter,  we 
add  the  following.  It  was  agreed 
by  the  court  in  Rolfe  ▼.  Hamp- 
den, T.  34  Hen.  VIII.  Dyer,  63 
b,  pi.  11,  that  the  plaintiff  in  a 
writ  of  attaint  for  false  verdict 
could  not  be  allowed  to  give  more 
evidence  than  he  had  produced 
before  the  petit  jury,  but  that  the 
defendant,  on  the  other  hand, 
might  give  more  in  affirmance  of 
it.  The  functions  of  jurors  and  the 
distinction  between  them  and 
other  witnesses  is  strikingly  point- 
ed out  in  23  Ass.  pi.  11.  It  was 
proposed  to  challenge  a  witness 
to  a  deed  in  the  same  way  as  a 
juror.  "  <£t  non  allocatur,'  for 
the  witnesses  are  not  challenge- 
able, because  the  verdict  shall  not 


be  received  from  them,  but  from 
those  of  the  assize,  and  the  wit- 
nesses were  sworn  simply  to  say 
the  truth,  without  saying  to  their 
knowledge  (a  lour  estient),  for 
they  ought  to  testify  nothing  bat 
what  they  see  and  hear"  The 
same  was  held  in  the  12  Ass.  pL 
11  &  41,  in  the  former  of  which 
we  are  told,  ''The  assize  (the 
jury)  came  and  were  chai^ged 
to  say  the  truth  of  their  know- 
ledge (a  lour  science),  and  the 
witnesses  without  their  knowledge 
(sans  lour  scient),  to  say  the  truth 
and  loyally  inform  the  inquest." 
See  also  11  Ass.  pi.  19. 

(f )  The  authorities  in  the  last 
note  shew  how  this  stood  in  the 
time  of  our  early  Plantagenet 
monarchs;  the  celebrated  ju4g^ 
mentof  C.  J.  Vaughan  in  BuMkeiTg 
catCy  Vaugh.  135,  fixes  the  prac- 
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^  1 19.  But,  whatever  the  age  or  origin  of  onr  system  The  Eoglwh 
of  judicial  evidence,  it  is  on  the  whole  a  noble  one,  and  *^l\  ™idenoe  a 
may  fearlessly  challenge  comparison   with  all  others,  noble  one.  ukeo 
Its  principal  features  stand  out  in  strong  and  fine  relief, 
while  its  leading  rules  are  based  on  the  most  indisputable 
principles  of  truth  and  common  sense.     It  must  not.  Defects  in  it 
however,  be  supposed  perfect;  on  the  contrary,  it  has 
defects  which  well-wishers  behold  with  regret.    The  ap^ 
plication  of  its  great  rules  having  occasionally  fallen  to 
the  lot  of  unskilful  or  careless  hands,  the  general  out* 


tice  in  the  latter  part  of  the  aeTen- 
teenth  oeotnry  nearly  as  it  exists 
at  the  present  day.  The  difficulty 
is  to  trace  its  prog;ress  in  the  in- 
tervening period.  Fortescue,  De 
Land.  Leg.  Ang.  cc.  26,  32,  to- 
wards the  close  of  the  fifteenth 
century,  considers  the  jury  in  the 
light  of  witnesses.  Vavisor  ar- 
gmemh,  a  little  later,  in  the  14 
Hen.  VI L  29  b,  pi.  4,  2  Rol.  Ah. 
677,  pi.  27 ;  and  Brooke,  Becor- 
der  of  London,  arguendo,  in  the 
middle  of  the  next  century,  Remi" 
ger  ▼.  FogagtOf  Plowd.  12,  H.  4 
£dw.  VI.,  stete  it  as  clear  that 
A  juiy  may  find  their  verdict 
without  any  evidence  laid  before 
them.  So  Staundf.  P.  C.  130  a, 
speaking  of  the  stat.  1  Edw.  VI. 
c.  12,  says, "  Mes  bien  garda  le 
jage,  quant  tielx  parolx  sont  mises 
io  lenditement,  que  ceux  qui  do- 
Dont  evidence,  les  dites  parolx  bieu 
eC  substantialment  provont  per 
lour  evidence,  anxi  avant  come  le 
principal  fact,  et  sib  ne  font,  lessa 
le  joge  admonisher  le  jury  de  ceo, 
B.  que  il  ny  ad  ascun  proofe  de 
tielx  parolz  per  le  evidence,  et 
per  tant  nient  tenns  de  le  trover. 


ffii!f  ne  comalerant  ceo  de  eux 
metmit"  "  Albeit  by  the  common 
hiw,"  says  Sir  Edward  Coke,  3 
InsLiea,  "  trial  of  matters  of  fact 
is  by  the  verdict  of  twelve  men  &c. 
and  deposition  of  witnesses  is  but 
evidenced  to  them :  yet,  fno$i  cont- 
manly  juries  are  led  by  deposition 
of  witnesses,  &c."  So  late  as  the  17 
Jac.  I.  (1619),  C.  J.  Hobart  says 
{Darof  V.  Liegh,  Hob.  325),  that 
he  '*  observed  the  wisdom  of  the 
common  law  did  allow  none  to 
be  a  juryman  in  setate  proband^ 
that  was  not  forty-two  years;  Jor 
he  tried  thingi  twenty-one  yean 
pastf  and  is  not  to  be  a  juror  until 
he  be  twenty-one  years."  And 
in  Style's  Pract  Reg.  335,  4th 
£d.  "  A  jury  may  find  a  thing 
which  is  not  given  unto  them  in 
evidence  if  they  do  know  it  of  their 
own  knowledge.  M.  22  Car.  B. 
R.  For  they  may  inform  them- 
selves of  the  truth  of  the  fact 
they  are  to  try  by  all  possible  and 
lawful  means  they  can,  and  are 
not  solely  tied  to  the  evidence 
given  at  the  bar."  On  the  other 
hand  however  we  find  a  case  of 
Lee  V.  Saville,  in  Clayton's  Pleas 
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line  has  been  in  some  places  badly  filled  up,  and  lines 
cross  that  ought  to  bound  the  domain  of  principles  just 
in  themselves,  and  the  extension  of  which  to  cases  where 
they  are  inapplicable  has  frequently  been  productive  of 
injustice  and  exposed  the  whole  to  censure.  Add  to  this 
that  the  comparatively  modem  growth  of  the  system  ren- 
dered it  impossible  to  get  rid  at  once  of  all  the  erroneous 
principles,  as  well  as  straightlaced  applications  of  soand 
ones,  which  were  borrowed  by  our  ancestors  from  the 
civilians  of  the  middle  ages. 


of  Assize,  31,  pi.  54,  August 
Assizes,  11  Car.  I.  (1635),  where 
it  is  stated  that  **  the  judge  did 
put  hack  the  jury  twice  because 
they  ofiered  their  verdict  contrary 
to  their  evidence."  The  follow- 
ing case  is  reported  in  1  LiDy,  Pr. 
Reg.  552.  "  If  any  one  of  the 
jury  that  is  sworn  to  try  the  issue, 
be  desired  to  give  his  testimony 
concerning  some  matter  of  fact 
that  lies  in  his  particular  know- 
ledge, and  concerns  the  matter  in 
question  as  evidence  to  his  fellow 
jurors,  the  court  will  have  him 
examined  openly  in  court  upon 
his  oath  touching  his  knowledge 
therein,  and  he  is  not  to  deliver 
his  testimony  in  private  unto  his 
fellow  jurors."  81  Oct.  1650, 
Mich.  B.  S.  And  in  Wood  v. 
Gumion,  M.  1655,  Sty.  466,  re- 
ferred to  in  Roe  v.  Uawkes,  1  Lev. 
97,  a  motion  for  a  new  trial  hav- 
ing been  made  on  the  ground  of 
excessive  damages  and  that  the 
jury  had  favoured  the  plaintiff; 
it  was  objected,  that  *'  after  ver- 
dict the  partiality  of  the  jury 
ought  not  to  be  questioned,  nor  is 
there  any  precedent  for  it  in  our 


books  of  the  law,  and  it  would 
be  of  dangerous  consequence  if  it 
should  be  suffered,  and  the  great- 
ness of  the  damages  given  can  be 
no  cause  for  a  new  trial;"  but 
Glyn,  C.  J.  said,  'Mt  is  in  the  dis- 
cretion of  the  court  in  some  cases 
to  grant  a  new  trial,  but  this  must 
be  a  judicial,  and  not  an  arbi- 
trary discretion,  and  it  it  Jre* 
quent  in  our  books  for  the  court 
to  take  notice  of  miscarriages  of 
juries,  and  to  grant  new  trials 
upon  them,  and  it  is  for  the  peo- 
ple's benefit  that  it  should  be  ao^ 
for  a  jury  may  sometimes  by  in- 
direct dealings  be  moved  to  side 
with  one  party,  and  not  to  be  io- 
difierent  betwixt  them,  but  it 
cannot  be  so  intended  of  the 
court."  In  Be^ly  v.  Boome, 
I  Str.  392,  however,  the  court 
said  '<  the  power  of  granting 
a  new  trial  even  in  superior 
courts  is  not  of  any  great  stand- 
ing, the  first  instance  of  any  new 
trial  being  in  Styles."  These  au- 
thorities are  far  from  exhausting 
the  subject,  but  it  would  be  irre- 
levant to  discuss  it  farther. 
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§  120.  But  besides  these  imperfections,  which  perhaps 
may  be  looked  on  as  adventitious,  our  system  has  fitults 
of  a  more  positive  kind.  Thus,  sufficient  attention  was  not  Sufficient  atten- 
paid  by  its  founders  to  official  preappointed  evidence  ;  ^^^^^  ^^  ^ 
and  although  some  steps  have  been  taken  in  this  direction  pointed  «vi- 
by  the  6  &  7  Will.  IV.  c.  86,  and  subsequent  statutes,  for  *'•"''*' 
the  registration  of  births,  marriages  and  deaths ;  the  1  Sc 
2  Vict.  c.  110,  s.  9,  requiring  a  professional  attestation 
to  cognovits  and  warrants  of  attorney  to  confess  judg- 
ment, &c.,  there  is  still  room  for  improvement;  and  the 
principles  of  various  foreign  codes  might,  under  due  re- 
strictions and  with  the  required  caution,  be  advantage- 
ously introduced  here.  Its  shortcoming  is  nowhere  Perpetnating 
more  painfully  visible  than  in  the  want  of  some  cheap  ***^*"**^"y* 
and  expeditious  means  of  perpetuating  testimony.  '^  Id 
obtfcrvandum,  aliquando  hodie  probationem  suscipi  ante 
litem  contestatam ;  si  reus  praBvideat,  se  conventum  in, 
et  periculum  sit  ne  testes  quibus  exceptionem  euam  judici 
probare  queat,  moriantur,  vel  alio  migrent;  veLsi  actor 
metuat,  ne  sibi  testimonium  propter  testium  morbum  vel 
absentiam  pereat.  Id  quod  doctores  vocant  probationem 
in  perpetuam  rei  memoriam  (s)"  With  the  exception  of 
the  writs  of  '^  warrantia  chartee  (t)"  ''curia  claudendd  (u)*' 
(both  abolished  by  3  &  4  Will.  IV.  c.  27,  s.  36),  and  a 
few  other  instances,  the  common  law  did  not  allow  legal 
proceedings  on  the  mere  suspicion  of  intended  wrong  or 
breach  of  duty;  and  in  furtherance  probably  of  this 
principle  has  provided  no  general  mode  of  perpetuating 
testimony,  for  which  purpose  recourse  must  usually  be 
had  to  a  bill  in  equity  {x).  But  the  process  is  circuitous, 
expensive,  and  frequently  inadequate ;  and  there  can  be 
little  doubt  that  much  valuable  evidence  is  daily  carried 
to  the  grave.     It  is  easier  however  to  detect  the  disease 

(«)  Heinec.  ad  Pand.  pan  4,  (jr)  See3  Blackst  Comm.  450; 

I  125.  Com.  Dig.  Chancery  R.  2  Phill. 

(0  F.  N.  B.  134  K.  £v.  453,  lOth  Ed.  and  5  &  6  Vict 

(v)  F.  N.  B.  127  I.  in  marg.  c.  69. 
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than  point  out  the  fitting  remedy ;  and  this  difficulty  has 
been  felt  by  the  lawgivers  of  other  countries,  as  well  as 
in  our  own  (y). 

Nomenclttare  c  121.  Finally,  the  nomenclature  of  this  branch  of 
jurisprudence  is  somewhat  objectionable ;  an  evil  greater 
than  might  at  first  sight  be  imagined.  Among  the  abuses 
of  words  one  of  our  ablest  metaphysicinns  classes  the 
unsteady  application,  and  afiected  obscurity  by  wrong 
application,  of  them  (z) :  and  Lord  Bacon  shrewdly 
remarks,  '^  Although  we  think  we  govern  our  words, 
and  prescribe  it  well  '  loquendum  ut  vulgus,  sentiendum 
ut  sapientes,'  yet  certain  it  is  that  words,  as  a  Tartar's 
bow,  do  shoot  back  upon  the  understanding  of  the  wisest, 
and  mightily  entangle  and  pervert  the  judgment  (a)." 
Several  important  phrases  in  the  law  of  evidence ;  such 
as  "  presumption,"  "  best  evidence,"  "  written  evidence,*' 
**  hearsay  evidence,"  "  parol  evidence,"  &c,,  have  two, 
and  some  even  more  different  significations ;  and  many 
idle  arguments  and  erroneous  decisions  to  be  found  in 
our  books  are  clearly  traceable  to  this  ambiguity  of  lan- 
guage. 

(y)  See  Domat,  Lois  Civilei,      derstandtng,bk.  3,cli.l0,  $$5,  6. 
part.  1,  liv.  3,  tit  6,  sect  3.  (a)  Bacon's  Advancement  of 

(1)  Locke  on  the  Human  Un-      Learning,  bk.  2. 
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INSTRUMENTS  OF  EVIDENCE, 


§  122.  Bt  ^*  InstramentB  of  Evidence'^  id  meant  the  Instnimenu  of 
media  through  which  the  evidence  of  facts,  either  dis*-  JJhat"**^ 
poted  or  required  to  be  proved,  is  conveyed  to  the  mind 
of  a  judicial  tribunal  (a).    They  are  of  three  kinds :  Three  kiDds. 

1.  '^  Witnesses :" — persons  who  inform  the  tribunal 

respecting  &cts. 

2.  "  Real  Evidence" — evidence  from  things. 

3.  "  Documentary  Evidence" — evidence  supplied  by 

documents,  i.  e.  material  substances  on  which 
the  existence  of  thing&.is  recorded  by  conven- 
tional marks  or  symbols.  ^ 
Although  in  natural  order  the  subject  of  real  evidence 
precedes  that  of  witnesses,  it  wiU  be  more  convenient  to 
treat  of  the  latter  first,  as  it  is  by  means  of  them  that 
both  real  and  documentary  evidence  are  usually  presented 
and  made  available. 


(a)  "  lofltramentorum  nomine 
omnia  acdpienda  sunt,  quibus 
caosa  instrui  potest :  et  ideo  tam 
tettimonia,  quam  penonse  instru- 
meDtonim  loco  habentur."  Dig. 
lib.  22,  tit  4,  1.  1.    The  word 


"  instrument*'  has,  however,  both 
with  ourselves  and  the  civilians, 
a  secondary  sense,  i.  e.  denoting 
a  particular  kind  of  document. 
See  infra,  ch.  3,  and  Heinec.  ad 
Pand.  pars  4,  §  126. 
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CHAPTER    I. 


WitDe»— 
what« 


WITNESSES. 

^  123.  A  WITNESS  may  be  defined  '^  a  person  who  gives 
evidence  to  a  judicial  tribunal  (a)."  The  term  is  also 
sometimes  used  in  the  sense  of  testimony,  as  when  a 
witness  is  said  to  be  '^  an  evidence"  for  or  against  a 
party.  This  form  of  speech  is,  however,  passing  away, 
and  is  rarely  used,  except  when  a  criminal  is  admitted 
to  bear  testimony  against  his  accomplices,  who  is  then 
said  to  turn  ^*  Queen's  evidence."  In  dealing  with  this 
subject,  we  propose  to  consider — 

1 .  What  persons  are  compellable  to  give  evidence. 

2.  The  incompetency  of  witnesses ;  or,  who  are  dis- 

qualified from  giving  evidence. 

3.  The  grounds  of  suspicion  of  oral  testimony. 


(a)  "  Witness"  seems  perfectly 
synonymoas'witb  the  Latin  "  te»- 
tis,"  the  etymology  of  which  is 
rather  difficult  to  trace.  Ains- 
worth  in  his  Latin  Dictionary 
says,  etym.  in  obscuro :  but  Ste- 
phen. Thesaurus  Ling.  Lat  says 
it  is  "  ah  eo  dictus  qubd  tueatur 
statum  causffi :  vel  qu6d  ante  stet, 
quasi  anUitU,  id  est  antestans." 
The  **  licet  antestari"  in  Horace 
(Sat.  lib.  I.  9)  certainly  gives 
some  colour  to  this  latter  sup- 
position, which  is  followed  by 
most  of  the  civilians.  See  Cal- 
vin's Lexicon  Juridicum ;  Olden- 
dorp's   Lexicon    Juris;    Spiege- 


lius's  Lexicon  Juris  Civilis.  The 
silence  of  our  Law  Dictionaries 
as  to  the  derivation  of  '^  wit- 
ness" is  also  rather  striking.  Sir 
Edward  Coke  says  it  comes  from 
the  Saxon  verb  "  Weten  (proba- 
bly a  mistake  for  '  witan') ;  Scire, 
quia  de  quibus  sciunt  tettari  de- 
bent."  4  Inst  279.  The  deri- 
vations given  by  this  author  are 
rather  unsafe;  but  both  Johnson 
and  Bailey  in  their  dictionaries 
agree  that  "  witness"  is  of  Saxon 
origin :  and  we  have  still  the  verb 
"  to  wit,"  1.  e.  "  to  know ;"  al- 
though now  only  used  in  the 
phrase  "  to  wit." 


WITNESSES. 
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§  124.  The  law  allows  do  excuse  for  withholding  evi-  Genenllj,  all 
dence  which  is  relevant  to  the  matters  in  question  be-  ^Meto g?ve^ 
fore  its  tribunals,  and  is  not  protected  from  disclosure  e^dence. 
on  some  principle  of  legal  policy.     A  person  therefore, 
who,  without  jtist  cause,  absents  himself  from  a  trial  at 
which  he  has  been  duly  summoned  to  attend  as  a  wit- 
ness;  or  who  refuses  to  give  evidence,  or  to  answer 
questions  which  the  court  rules  proper  to  be  put,  is 
liable  to  punishment  for  contempt  (ft).     An  exception  EzceptioD-- 
exists  in  the  case  of  The  Sovereign,  against  whom,  of  *  *  o^^f^'gn- 
coarse,  no   compulsory  process  of  any   kind   can   be 
ased(c). 


(b)  The  following  case  has  been 
put  in  illostratiou  of  the  univer- 
sality of  this  rale: — '*  Were  the 
Prince  of  Wales,  the  Archbishop 
of  Canterbury,  and  the  Lord  High 
Chancellor,  to  be  passing  in  the 
same  coach,  while  a  chimney- 
sweeper and  a  barrow-woman 
were  in  dispute  about  a  halfpenny 
worth  «f  f^ples,  and  the  chimney- 
sweeper and  the  barrow-woman 
were  to  think  proper  to  call  upon 
them  for  their  evidence,  could 
they  refuse  it?  No!  most  cer- 
tainly not"—  Bentham's  Draft  of 
a  Code  fbr  Che  Organization  of  the 
Judicial  Establishment  in  France, 
A.0. 1790,  chap.  1,  tit  1,  p.  34. 
''We  remember  one  case," says 
a  writer  in  a  legal  periodical,  *'  a 
prosecQtion  for  blasphemy,  in 
wbicb  the  defendant,  by  way  of 


shewing  the  divided  state  of  opi- 
nion on  theological  subjects,  ac- 
tually subpoenaed  the  heads  of 
all  the  religious  persuasions  he 
could  hear  of,  and  when  the  day 
of  trial  arrived  these  found  them- 
selves all  shuffled  up  together 
in  the  waiting-room — the  Arch- 
bishop of  Canterbury  and  the 
High  Priest  of  the  Jews  being  of 
the  party." — Law  Mag.  vol.  25, 
p.  361.  When  the  Emperor  Na- 
poleon was  on  board  the  Belle- 
rophon  in  the  English  waters,  an 
attempt  was  made  to  detain  him 
in  this  country  by  means  of  a 
subpoena  to  give  evidence  on  a 
trial,  but  which  it  was  fuund  im- 
possible to  serve.  Scott's  Life  of 
Napoleon,  vol.  9,  p.  96. 
(c)  See  infra. 
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Privilege  of  §  125.  Various  matters  privileged  from  disclosure  on 

%m^!w^elw^  general  grounds  of  public  policy  will  be  considered  in 
tain  questions,     another  part  of  this  work  (c2).     But  besides  these^  the 

law  extends  a  personal  privilege  to  witnesses  of  declin- 
ing to  answer  particular  questions, — a  privilege  based  on 
the  principle  of  encouraging  individuals  to  come  forward 
with  evidence  in  courts  of  justice,  by  protecting  them  as 
far  as  possible  from  injury  or  needless  annoyance  in  con- 
sequence of  so  doing.     It  is  therefore  a  settled  rule  that 
a  witness  is  not  to  be  compelled  to  criminate  himself; 
Questtoos  tend- 1  i.  e,  he  is  not  compellable  to  answer  any  question  the 
^wtx  ^wTo"*'* '  ^^^^^^  *^  which  would  expose  him  to  a  criminal  prose- 
forfeitore.         'cution,  or  a  prosecution  for  a  penalty,  or  ecclesiastical 

censure,  or  a  forfeiture,  even  of  an  estate  or  interest. 
"  Nemo  tenetur  seipsum  prodere"(^).  This  is  laid  down 
in  all  our  books  (/),  is  the  established  practice  of  the 
courts,  and  is  incidentally  recognized  by  the  stat.  46 
Geo.  III.  c.  37  (^).  The  legislature  has  also  in  several 
cases  acted  on  the  principle,  by  either  depriving  the  wit- 
ness of  the  privilege,  or  by  an  act  of  indemnity  compen- 
sating him  for  the  loss  of  it  (A).  Nor  is  it  necessary  that 
the  answer  be  such  as  would  directly  fix  the  witness 
with  criminality,  penalty,  or  forfeiture  (t ).  But  whether 
a  question  has  a  tendency  to  elicit  a  criminative  answer 
must  be  judged  of  by  the  court  (ft),  as  otherwise  under 


(</)  Part  3,  bk.  2,  ch.  8. 

(e)   3  Bnlstr.  50. 

(/)  Ph.  &  Am.  Ev.  913,  914, 
916;  Tayl.  Ev.  §$  1068,  1069; 
Stark.  Ev.  204,  4th  Ed. 

ig)  See  that  statute,  mft  tf,  §  1 27. 

(A)  Tayl.  Ev.  §  1070,  where 
various  instances  are  collected. 

(i;  Tayl.  Ev.  ^  1060. 

{k)  2  Phill.  Ev.  488,  10th  Ed. 
Ill  It  V.  Garbett,  1  Den.  C.  C. 
236 ;  2  Car.  &  K.  474,  where  the 
privileges  of   witnesses   in    this 


respect  was  much  disctisaed,  the 
judges  did  not  decide,  as  the  caae 
did  not  call  for  it,  whether  the 
mere  declaration  of  a  witness  on 
oalh,  that  he  believed  the  answer 
would  -  tend  to  criminate  him, 
would  or  would  not  be  sufficieot 
to  protect  him  fVom  answering 
where  sufficient  other  circum- 
stances did  not  appear  in  the  cum 
to  induce  the  judge  to  believe 
that  the  answer  would  tend  to 
criminate  the  witness.     In  the 
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pretence  of  not  criminating  himself  a  witness  might 
easily  evade  giving  any  evidence.  And  this  is  sometimes 
no  very  easy  matter  to  determine ;  for  while  it  is  impos*  ^ 
siUe  to  say  a  priori  that  any  imaginable  fact  can  under 
no  circumstances  whatever  become  evidentiary  either 
mediately  or  immediately  of  any  other,  still  the  requiring 
a  witness  to  shew  in  what  way  an  answer  might  crimi- 
nate him  would  be  in  many  cases  a  virtual  denial  of  the 
privilege.  Perhaps  the  true  principle  is  that  the  court 
must  see  that  the  answer  might  supply  a  link  in  a  chain 
of  Ieff€tl,  as  contradistinguished  to  indicative^  evidence  (/)• 
In  the  absence  of  distinct  authorityi  however,  we  speak 
with  great  diffidence  on  the  subject.  It  used  also  to  be 
considered  that  the  witness  was  bound  to  claim  his  pri- 
vilege at  once ;  that  if  he  began  a  criminative  statement 
when  be  might  have  refused  he  was  compellable  to  go 
on  with  it :  probably  to  prevent  witnesses  from  convert- 
ing the  privilege  given  by  law  for  their  own  protection 
into  a  means  of  serving  one  of  the  litigant  parties,  by  set- 
ting up  the  privilege  when  their  evidence  began  to  tell 
against  him.  But  in  R,  v.  Garbett  (m)  a  majority  of  the  \ 
^dgea  overruled  the  old  notion,  and  held  that  the  witness 
may  claim  his  protection  at  any  stage  of  the  inquiry. 

§  126.  Whether  a  witness  is  compellable  to  answer  Questioiis  tend- 
questions  havmg  a  tendency  to  disgrace  him ;  as  for  m-     ^        * 
stance,  whether  he  was  ever  in  gaol  on  a  criminal  charge, 
or  suffered  some  infamous  punishment,  is  a  great  ques- 
tion in  our  books,  and  one  on  which  any  attempt  to  re- 
concile the  authorities  would  be  perfectly  hopeless.     It 


reeeoC  cue  of  FiMher  ▼.  RonaUs,  Fither  v.  Ronalds^  17  Jurist,  393 ; 

17  Jar.  393,  Jervit,  C  J.,  and  and  the  American  case  of  The 

llaole,  J^  tare  reported  to  have  People  v.  Mather^  4  Wendell,  N. 

■aid  that  the  witness  is  the  sole  Y.  Rep.  253, 254.   For  indicative 

judge  as  to  whether  the  answer  evidence  in   general,    see  suproy 

4o  a  question  will  criminate  him.  Part  1,  ch.  1,  §  93. 

(/)  See  Short  ▼.  Mercier,  3  (m)  1  Den.  C.  C.  236;  2  Car. 

Mac  &  G.  205;  15  Jurist,  93;  &  K.  495. 
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I  is  indeed  settled  that  he  must  answer  if  the  question 
relates  to  matters  in  issue  in  the  cause  (n) :  the  doubt  is 
•  when  it  relates  to  collateral  matters,  and  is  only  put  in 
order  to  test  his  credit.  The  arguments  pro  and  con. 
are  thus  stated  in  a  work  of  authority  (o) :  **  There  seems 
to  be  no  reported  case,  in  which  this  point  has  been 
solemnly  determined ;  and,  in  the  absence  of  all  express 
authority,  opinions  have  been  much  divided.  The  ad- 
vocates for  a  compulsory  power  in  cross-examination 
might  argue  that,  as  parties  are  frequently  surprised  by 
the  appearance  of  a  witness  unknown  to  them,  or,  if 
known,  entirely  unexpected,  without  such  power  they 
would  have  no  adequate  means  of  ascertaining  what  credit 
is  due  to  his  testimony ;  that  on  the  cross-examination 
of  spies,  informers,  and  accomplices,  this  power  is  more 
particularly  necessary :  and  that  if  a  witness  may  not  be 
questioned  as  to  his  character  at  the  moment  of  trial, 
the  property  and  even  the  life  of  a  party  must  often  be 
endangered. — Those,  on  the  other  side,  who  maintain, 
that  a  witness  is  not  compellable  to  answer  such  ques- 
tions, may  contend  to  the  following  effect.  They  say, 
the  obligation  to  give  evidence  arises  from  the  oath, 
which  every  witness  takes ;  that  by  this  oath  he  binds 
himself  only  to  speak  touching  the  matters  in  issue ;  and 
that  such  particular  facts  as  these  —whether  the  witness 
has  been  in  gaol  for  felony  or  suffered  some  infamous 
punishment,  or  tlie  like, — cannot  form  any  part  of  the 
issue,  as  appears  evident  from  this  consideration,  that 
the  party,  against  whom  the  witness  is  called,  would  not 
be  allowed  to  prove  such  paiticular  facts  by  other  wit- 
nesses. They  may  argue,  further,  that  it  would  be  an 
extreme  grievance  to  a  witness,  to  be  compelled  to  dis- 
close past  transactions  of  his  life,  which  may  have  been 
since  forgotten,  and  to  expose  his  character  afresh  to 

(n)  2  Phill.  Ev.  494, 10th Ed.;  (o)  2  Phill.  Ev.  494,  lOth  Ed. 

Ph.  &  Am.  Ev.  916,  917. 
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evil  report  and  obloquy,  when  perhaps  by  subsequent 
conduct  he  may  have  recovered  the  good  opinion  of  the 
world ;  that  if  a  witness  is  privileged  from  answering  a 
question,  though  relevant  to  the  matters  in  issue,  be- 
cause it  may  tend  to  subject  him  to  a  forfeiture  of  pro- 
perty, with  much  more  reason  ought  he  to  be  excused 
from  answering  an  irrelevant  question  to  the  disparage- 
ment and  forfeiture  of  his  character ;  that  in  the  case  of 
accomplices,  in  which  this  compulsory  power  of  cross- 
examination  is  thought  to  be  more  particularly  necessary, 
the  power  may  be  properly  conceded  to  a  certain  extent, 
because  accomplices  stand  in  a  peculiar  situation,  being 
admitted  to  give  evidence  only  under  the  implied  con- 
dition of  making  a  full  and  true  confession  of  the  whole 
truth ;  but  even  accomplices  are  not  to  be  questioned,  in 
their  cross-examination,  as  to  other  ofiences  in  which 
they  have  not  been  concerned  with  the  prisoner :  lastly, 
that  with  respect  to  witnesses  in  general,  the  best  course^ 
to  be  adopted,  both  in  point  of  convenience  and  justice,  j 
is  to  allow  the  question  to  be  asked,  at  the  same  time 
allowing  the  witness  to  shelter  himself  under  his  privi- 
lege of  refusing  to  answer,  and,  if  he  refuses,  to  leave  it  ^ 
to  the  jury  to  draw  their  own  conclusion  as  to  his  motives  i 
for  such  refusal.  Although  there  appears  not  to  be  any  • 
express  decision  on  the  point,  whether  a  witness  is  com- 
pellable to  answer  questions  degrading  to  his  character, 
yet  several  opinions  have  been  pronounced  by  judges  of 
great  authority,  from  which  it  may  be  collected,  that  the 
witness  is  not  compellable  to  answer  such  questions." 
In  support  of  this  view  the  following  authorities  are  then 
cited. — Cook's  case^p),  Sir  J.  Freind's  case(q\  Layer's 
case(r),  il.  v,  Lewis  (s\  Macbride  v.  Macbrule  {t\  and 
a.  V.  G'Coigly  and  G*  Connor  {u).    The  three  first  of 

(p)  13  Ho.  St.  Tr.  334.  («)  4  Esp.  225. 

(9)  Id.  16,  17.  (/)  4  Esp.  242. 

(-)  16  Id.  161.  {u)  26  Ho.  St.Tr.  1353. 
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these  are  taken  from  the  State  Trials,  the  latest  of 
which  was  decided  in  1722;  and  the  second  is  only  a 
dictum,  for  the  point  was  whether  a  witness  was  bound 
to  say  was  he  a  Roman  Catholic,  the  answering  which 
in  the  affirmative  would  in  those  days  have  exposed  him 
to  a  penalty  (x).  The  fourth  and  fifth  prove  too  much, 
for  in  them  the  judges  ruled  that  questions  such  as  we 
are  now  considering  could  not  be  puf^ — a  position  clearly 
erroneous  (y) ;  and  in  the  sixth  it  is  not  easy  to  collect 
on  what  precise  ground  the  decision  of  the  court  pro- 
ceeded, as  they  do  not  assign  any  reasons  for  it.  To 
these  are  commonly  added,  Dodd  v.  Norris  {z\  R.  v. 
Hodgson  (a),  and  Millman  v.  Tujcher  (ft) ;  but  in  the  two 
first  the  question  involved  a  charge  of  fornication,  and 
as  such  rendered  the  party  liable  to  be  proceeded  against 
in  the  Ecclesiastical  Court.  The  same  view  is  also  sup- 
ported by  the  old  cases,  in  the  State  Trials,  of  Read- 
ing (c)  and  the  JEaitI  of  Shaftesbury  (d).  On  the  other 
hand,  however,  there  are  several  modern  authorities  ex- 
pressly in  point  the  other  way;  viz.  M.  v.  Edwards {e). 
Frosty.  Holloway(f),  and  Cundell  v,  Pratt  (g),  to  which 
may  be  added  Roberts  v.  Allatt(k);  and  the  same  is 
indirectly  established  by  other  cases,  which  shew  that  if 
such  questions  are  put  the  witness's  answer  must  be  taken, 
and  that  he  cannot  be  contradicted  by  fresh  evidence  (£). 
We  apprehend  that  in  strictness  the  courts  can  compel 
a  witness  to  answer  under  such  circumstances,  but  that 
in  the  exercise  of  their  discretion  they  will  not  do  so, 

(x)  See  R.  v.  L.  George  Gor-  (c)  7  Ho.  St  Tr.  296. 

don,  2  Dougl.  593.  {d)  8  Id.  817. 

(y)  Ph.  &  Am.  Ev.  920  et  teg.;  (c)  4  T.  R.  440. 

2Phill.Ev.497rt«!^.,10thEd.;  (/)  Ph.  &  Am.  E?.  922;  2 

Stark.   Ev.  213,  4th  Ed. ;  Ros.  Phill.  £▼.  500,  10th  Ed. 

Crim.  Ev.  175,  3d  Ed.  (g)  1  M.  &  M.  108. 

(«)  3  Camp.  519.  (h)  Id.  192. 

(a)  R.  &  R.  C.  C.  211.  (i)  Ph.  &  Am.  E?.  923  ;  2  Ph. 

(6)  Peake's  Add.  Ca.  222.  Et.  501, 10th  Ed. 
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unless  the  ends  of  justice  clearly  require  it;  which  how- 
ever seldom  happens^  as  in  general  the  object  of  the 
cross-examining  party  is  sufficiently  attained  by  putting 
the  question ;  for  the  silence  of  a  person  to  whom  in  his 
hearing  a  crime  or  disgraceful  act  is  imputed,  is  in  many 
instances  tantamount  to  confession.  ''  No  doubt/'  says 
a  modem  work  on  Evidence  (A),  ''  there  may  be  cases, 
where  the  judge,  in  the  exercise  of  his  discretion,  would 
Tery  properly  interpose  to  protect  the  witness  from  un- 
necessary and  unbecoming  annoyance.  For  instance, 
all  inquiries  into  discreditable  transactions  of  a  remote 
daiey  might,  in  general,  be  rightly  suppressed ;  for  the 
interests  of  justice  can  seldom  require  that  the  errors 
of  a  man's  life,  long  since  repented  of  and  forgiven 
by  the  community,  should  be  recalled  to  remembrance 
at  the  pleasure  of  any  future  litigant  So,  questions 
respecting  alleged  improprieties  of  conduct,  which  fur- 
nish no  real  ground  for  assuming  that  a  witness  who 
could  be  guilty  of  them  would  not  be  a  man  of  veracity, 
might  very  fairly  be  checked.  But  the  rule  of  protec- 
tion should  not  be  further  extended  ;  for,  if  the  inquiry 
relates  to  transactions  comparatively  recent,  bearing  di- 
rectly upon  the  moral  principles  of  the  witness,  and  his 
present  character  for  veracity,  it  is  not  easy  to  perceive 
why  he  should  be  privileged  from  answering,  notwith- 
standing the  answer  may  disgrace  him.  It  has,  indeed, 
been  termed  a  harsh  alternative  to  compel  a  witness, 
either  to  commit  perjury  or  to  destroy  his  own  reputa- 
tion ;  but  on  the  other  hand,  it  is  obviously  of  the  last 
importance,  that  the  jury  should  have  the  means  of  ascer- 
taining the  character  of  the  witness,  and  of  thus  forming 
something  like  a  correct  estimate  of  the  value  of  his  evi- 
dence. Moreover,  it  seems  absurd  to  place  the  mere 
feelings  of  a  profligate  witness  in  competition  with  the 
substantial  interests  of  the  parties  in  the  cause  (/)." 

(k)  Tayl.  Ev.  §$  1074,  1075.         quiring  into  the  Proofs,  Practice, 
(/)  The  Commissioners  for  in-      and  System  of  Pleading  in  the 
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37. 


Questions  tend-      ^  127,  It  was  formerly  a  disputed  point  whether  wit- 

mg  lo  subject  to  n  ui    1  i.-  xu 

tioU  proceed-      nesses  Were  compellable  to  answer  questions  the  answers 

'°fi^'  to  which  would  subject  them  to  civil  proceedings  (m). 

46  Geo.  III.  c.  To  set  this  matter  at  rest  the  46 Geo.  III.c.37y  was  passed, 

which,  after  reciting  the  existing  doubts  on  the  subject 

.proceeded  to  declare  and  enact,  that  ^'a^ witness  cannot 

by  law  refuse  to  answer  a  question  relevant  to  the  matter 

in  issue,  the  answering  of  which  has  no  tendency  to 

accuse  himself  or  to  expose  him  to  penalty  or  forfeiture 

of  any  nature  whatsoever,  by  reason  only,  or  on  the  sole 

ground,  that  the  answering  of  such  question  may  esta- 

'blish  or  tend  to  establish  that  he  owes  a  debt,  or  is  other- 
1    .  .  ....  . 

I  wise  subject  to  a  civil  suit,  either  at  the  instance  of  ills 

Majesty,  or  of  any  other  person  or  persons." 


superior  courts  of  common  law,  in 
their  2nd  Report,  p.  22,  assume 
the  existing  law  to  he  that  the 
witness  is  protected  from  answer- 
ing, unless  the  misconduct  im- 
puted has  reference  to  the  cause 
itself.  They  then  proceed  to  dis- 
cuss the  question  whether  this 
rule  should  he  maintained;  and 
after  stating  some  of  the  argu- 
ments on  hoth  sides,  suggest  the 
following  middle  course : — *'  On  a 
balance,  then,  of  these  opposing 


considerations,  we  recommend 
that  the  existing  law  should  be 
maintained,  except  tliat,  where 
the  question  relates  to  the  con- 
viction of  the  witness  of  peijury, 
or  any  other  form  of  the  crimen 
fiilsi,  and  the  witness  either  de- 
nies the  fact  or  refuses  to  answer, 
the  conviction  should  be  allowed 
to  he  proved." 

(m)  2  Phill.  £7. 492, 10th  Ed.  ; 
Stork.  £7.  203,  204, 4th  £d. 
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§  128.  As  the  reception  of  and  credit  attached  to  the  Presumpiion  m 
statements  of  witnesses  by  courts  of  justice  rest  on  the  i^Smon?.""**'" 
naturaly  if  not  instinctive,  belief  in  the  general  veracity  of 
human  testimony,  especially  when  guarded  by  the  sanc- 
tion of  an  oath,  which  is  found  to  exist  in  the  human 
mind(n),  it  follows  that  all  testimony  delivered  under 
that  sanction,  and  perhaps  even  without  it,  ought  to  be 
heard  and  believed  until  special  reason  appears  for  doubt 
or  disbelief.     And  here  arises  a  leading  distinction  which  J^wtinciion 
runs  through  the  judicial  evidence  of  this  and  most  other  tency  and  ere- 
countries:  namely,  that  in  some  instances  the  special  <l>)>>ii*yo^ 
reason  is  so  obvious  that  the  law  deems  it  safer  to  reject 
the  testimony  of  the  witness  altogether,  while  in  others 
it  allows  the  witness  to  make  his  statement,  leaving  its 
credit  and  truth  to  be  estimated  by  the  tribunal  (o).  This 
is  the  distinction  taken  in  our  books  between  the  com- 
petency and  the  credibility  of  witnesses.     A  witness  is ' 
said  to  be  incompetent  to  ^ve  evidence  when  the  judge 
is  bound  as  matter  of  law  to  reject  his  testimony,  either ' 
generally  or  in  some  particular  matter ;  in  all  other  cases, 
it  is  to  be  received  and  its  credibility  weighed  by  the 
jury.    The  present  section  will  be  confined  to  the  sub-  ^ Incompetency. 
ject  of  the  incompetency  of  witnesses. 

§  129.  Incompetency  in  a  witness  will  not  be  pre-  Incompetency 
samed  (/?).     It  comes  in  the  shape  of  an  exception  or 

(a)  Introduction,  sect.  1,  §  15.  ditis  aliquid  objici   potest,    quo 

(o)  "  Samma  distinctio  et  ob-  minus  fidem  inereantur."   Hube- 

sermtio  est,  testes  aut  prohiberi  ms,  Prsel.  Jur.  Civ.  lib.  22,  tit.  5, 

penitiks,  ant  reprobari  duntaxat  n.  1.     See  1  Hale,  P.  C.  635;  2 

Prohibentur,  qui  plan^  non  audi-  Id,  276. 

antur ;  reprobantnr,  quibus  au-  (p)  1  Pb.  £v.  86,  9th  Ed. 
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How  ucer- 

taiocd. 


objection  to  the  witness;  and  if  the  facts  on  which  it 
rests  are  disputed  they  must,  like  all  other  collateral 
questions  of  fact(f),  be  determined  by  the  judge  (r); 
who,  in  cases  of  doubt,  is  always  disposed  to  receive  the 
witness,  and  let  the  objection  go  to  his  credibility  rather 
than  to  his  competency  («).  In  many  cases  the  ground 
of  incompetency  is  apparent  to  the  senses  of  the  judge ; 
as  where  a  witness  presents  himself  in  a  state  of  intoxica- 
tion (0>  or  is  an  obvious  lunatic^  or  of  such  tender  years 
that  the  judge  deems  a  preliminary  inquiry  into  his  re- 
ligious knowledge  essentia),  and  the  like.  But  the  ordi- 
nary mode  of  ascertaining  whether  a  witness  is  competent 
is  by  examining  him  on  what  is  called  the  voir  dirt^  i.  e. 
a  sort  of  preliminary  examination  by  the  judge,  in  which 
the  witness  is  required  to  speak  the  truth  with  respect 
to  the  questions  put  to  him ;  when,  if  incompetency 
appears  from  his  answers,  he  is  rejected  (v),  and  even  if 
they  are  satisfactoiy  the  judge  may  receive  evidence 
to  contradict  them  or  establish  other  facts  shewing 
the  witness  incompetent  (x).  It  sometimes  however 
happens  that  the  incompetency  of  a  witness  is  not  dis- 
covered until  after  he  has  been  sworn,  and  his  examina- 
tion proceeded  with  a  considerable  way,  or  perhaps  even 
brought  to  a  close ;  under  which  circumstances  the  judge 
ought,  it  seems,  to  erase  that  witness's  evidence  from  his 
notes  and  tell  the  jury  to  pay  no  attention  to  it  (y).  It 
has  been  said,  also,  that  although  in  regular  order  the 
examination  on  the  voir  dire  precedes  the  examination 


{q)  See  Part  1,  ch.  1,  §  82. 

(f )  Bartktt  V.  Smith,  1 1  M.  & 
W.  483;  Bennison  v.  Jewiton,  12 
Jur.  485 ;  JR.  v.  Hill,  2  Den.  C.  C. 
254. 

(f)  1  Phill.  Ev.  86,  9th  Ed. 

(Jt)  ''  Ebrietas  probatur  ex  as- 
pectn  illius  qui  asseritur  ebrius." 
Masc.  de  Prob.  Concl.  579,  n.  5. 

(tt)   YardUy  v.  Arnold,  10  M. 


&  W.  141 ;  Jacobs  v.  Laybourn^ 
II  M.&  W.  685;  Doe  d.  Norton 
V.  Webster,  12  A.  &  E.  442. 

{x)  BartleU  v.  Smith,  11  M. 
&  W.  483;  Cleave  ▼.  Jonei,  7 
Exch.  421. 

(y)  See  Jacobs  r.  Laybourn,  1 1 
M.  &  W.  685;  and  the  autho- 
rities there  cited. 


// 
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io  chief;  yet,  when  a  ground  of  incompetency  is  thus 
onexpectedly  discovered  the  judge  may  stop  the  pro* 
ceedings,  and  examine  on  the  Toir  dire  with  the  view  of 
ascertaining  the  fact(z). 

§  130.  The  only  grounds  on  which  the  evidence  of  a  Grounds  od 
witness  can  with  any  appearance  of  reason  be  rejected,  may  be^reSwted 
wkheard^  are  reducible  to  four.     1.  That  he  has  not  that  unheard. 
degree  of  intellect  which  would  enable  him  to  give  a 
rational  account  of  the  matters  in  question.     2.  That  ht///ip6i^.C'/2S'^^ 
cannot  or  will  not  guarantee  the  truth  of  his  statements 
by  the  sanction  of  an  oath,  or  what  the  law  deems  its 
equivalent     3.  That  he  has  been  guilty  of  some  crime' 
or  misconduct  shewing  him  to  be  a  person  on  whose 
veracity  reliance  would  most  probably  be  misplaced. 
4.   That  he  has  a  personal  interest  in  the  success  or , 
discomfiture    of   one  of   the   litigant    parties.      In   a 
word^  his  rejection  should  be  based  on  the  reasonable 
apprehension,  arising  from  known  circumstances,  that 
his  evidence  will  mislead  the  tribunal  and  so  cause  mis- 
decision.     But  various  classes  of  persons  were  rejected  Abuses  of  tbii 
fay  the  civilians  (a)  and  our  old  lawyers  on  a  very  dif-  P"°®'P*«* 
ferent  ground,  viz.,  that  the  giving  evidence  in  a  court 
of  justice  is  a  right  rather  than  a  duty,  and  conse- 
quently that  incompetency  to   give  evidence  is  a  fit- 
ting punishment  for  matters  to  which  the  law  is  desirous 
of  attaching  a  stigma  of  disgrace.  And  although  this  is  a 
fallacious  and  shortsighted  view  even  when  the  offence 
stigmatised  is  a  grave  violation  of  natural  or  municipal 
law,  the  ancient  practice  went  much  farther,  and  affixed 
the   brand  of  incompetency   to   holding  erroneous   or 
obnoxious  opinions ;  thus  not  only  punishing  the  delin- 
quent, but  inflicting  ruin   on   the  plaintiff,  defendant, 
prosecutor,  or  accused  person,  whose  life,  property  or 

(ff)  Per  Rolfe,  B.,  in  Jacoln  ▼.      Quttn'tciue,  2  B.  &  B.  284. 
Layhaum,  M  tMprit.    See  also  (a)  Bonnier, Traits  desPreavea, 

the  retolntton  of  the  judges  in  the      §  187. 
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honour  might  be  saved  by  the  evidence  of  the  rejected 
witness,  though  holding  his  doctrines  in  due  abhorrence. 
There  can  be  no  doubt  that  this  mischievous  principle 
was  borrowed  from  the  civil  law,  or,  to  speak  more 
correctly,  from  that  of  the  lower  empire  and  the  middle 
ages  (b).  Most  of  the  provisions  on  the  immediate  sub- 
ject are  to  be  foimd  in  Cod.  lib.  1,  tit.  5;  according  to 
the  21st  constitution  of  which,  bearing  date  a.d.  532, 
heretics  and  Jews  were  not  allowed  to  bear  testimony 
where  the  parties  to  the  suit  were  orthodox.  Where 
heretics  or  Jews  were  parties  the  evidence  of  heretics 
and  Jews  was  receivable,  the  emperor  observing,  "  con- 
cedimus  dignos  litigatoribus  testes  introducere ;"  as  it 
also  was  in  certain  other  cases  from  necessity,  "  ne  pro- 
bationum  facultas  angustetur."  But  the  testimony  of 
Pagans,  ManichsBans,  and  various  other  sects,  was  re- 
jected under  all  circumstances  (c).  Very  similar  rules 
were  acted  on  by  the  canonists  (c^).  In  former  times 
in  this  country,  when  ecclesiastical  dogmas  were  en- 
forced by  the  secular  arm  and  the  writ  of  haeretico 
comburendo  was  in  force,  the  open  profession  of  infi- 
delity was  rare,  and  Jews  had  been  expelled  from  the 
kingdom  in  the  reign  of  Edw.  I.,  so  that  very  explicit 
information  on  this  subject  cannot  be  expected  from  our 
early  lawyers.  Sir  E.  Coke,  indeed,  lays  down  broadly 
in  his  First  Institute  that  an  infidel  cannot  be  a  wit- 
ness («),  but  citea  no  authority.  In  Calvin's  case 
also  (/)  he  says,  ''  All  infidels  are  in  law  perpetui  ini- 
mici  (for  the  law  presumes  not  that  they  will  be  con- 
verted, that  being  potentia  remota,  a  remote  possibi- 
lity), for  between  them,  as  with  the  devils,  whose  sub- 
jects they  be,  and  the  Christian,  there  is  perpetual  hos- 

(h)    See  Bonnier,  Traits  des  {d)    Lancel.    Inst.  Jur.   Can. 

Preuves,  §  185.  lib.  3,  tit.  14,  §  15  ;   Decretal. 

(c)    See  this    constitution    at  Greg.  IX.  lib.  2,  tit.  20,  §  21. 

length,   Introduction,  sect.    2,  §  (e)  Co.  Litt.  6  b. 

63,  note  (/).  (f)   7  Co.  17  a,  b. 
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tility  and  can  be  no  peace."  For  this  the  only  authori- 
ties cited,  besides  one  of  those  passages  in  Scripture 
which  are  commonly  strained  for  similar  purposes,  are 
the  12  Hen.  VIII.  fol.  4,  pi.  3,  and  the  Regist.  Brev. 
Orig.  282,  b ;  the  former  of  which  is  a  mere  dictum  by 
Brook,  J.  that  a  pagan  cannot  maintain  an  action; 
and  the  latter  is  an  extract  from  a  writ  relative  to  the 
Knights  Hospitallers,  in  which  their  institution  is  de- 
scribed as  founded  ''in  tuitionem  et  defensionem  uni- 
versalis et  sacrosanctee  ecclesiee  contra  Christi  et  Chris- 
tianorum  inimicos."  In  another  of  his  works  also  (^), 
he  tells  us  that  the  passage  in  Bracton  where  it  is 
stated  that  an  alien  bom  cannot  be  a  witness  must  be 
intended  of  an  alien  infidel.  Whether  Coke  did  not 
OTerstate  the  bigotry  even  of  his  own  time  may  be  ques- 
tioned, but  certain  it  is  that  within  half  a  century  after 
his  death  very  different  notions  had  arisen,  and  the  whole 
subject  will  be  best  understood  from  the  following  power- 
ful expos^  of  the  fallacy  of  his  views  by  L.  C.  J.  Willes, 
in  his  judgment  in  Omychund  v.  Barker  (A).  "  As  to 
the  general  question,  Lord  Coke  has  resolved  it  in  the 
negative,  Co.  Litt.  6  b,  that  an  infidel  cannot  be  a  wit- 
ness; and  it  is  plain  by  this  word  Mnfidel'  he  meant 
Jews  as  well  as  heathens,  that  is,  all  who  did  not  be- 
lieve the  Christian  religion.  In  2  Inst.  507,  and  many 
other  places,  he  calls  the  Jews  infidel  Jews ;  and  in  the 
4  Inst  165,  and  in  several  other  passages  of  his  books, 
he  makes  use  of  this  expression,  infidel  pagdnsy  which 
plainly  shews  that  he  comprised  both  Jews  and  hea- 
thens under  the  word  infidels ;  and,  therefore,  Serjeant 
Hawkins  (though  a  very  learned  painstaking  man)  is 
plainly  mistaken  in  his  History  of  the  Pleas  of  the 
Crown,  vol.  2,  p.  434,  where  he  understands  Lord  Coke 
as  not  excluding  the  Jews  from  being  witnesses,  but 
only  heathens.     But  Lord  Chief  Justice  Hale  under- 

ig)  4  lDrt.279.  {h)  Willes,  541. 
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stood  this  in  another  sense  in  that  remarkable  passage 
of  hisy  which  I  shall  mention  more  particularly  by-and- 
bye.  I  shall,  therefore,  take  it  for  granted  that  Lord 
Coke  made  use  of  the  word  Mnfidels'  here  in  the  ge- 
neral sense ;  and  that  will,  I  think,  greatly  lessen  the 
authority  of  what  he  says;  because  long  before  his 
time,  and  of  late,  almost  ever  since  the  Jews  have  re- 
turned into  England,  they  have  been  admitted  to  be 
sworn  as  witnesses.  But,  I  think,  the  counsel  for  the 
defendant  seemed  to  mistake  the  reason  upon  which 
Lord  Coke  went.  For  he  certainly  did  not  go  upon 
this  reason,  that  an  infidel  could  not  take  a  Christian 
oath,  and  that  the  form  of  the  oath  cannot  be  altered 
but  by  act  of  parliament ;  but  upon  this  reason,  though, 
I  think,  a  much,  worse,  that  an  infidel  was  not  Jide 
dignuSy  nor  worthy  of  credit ;  for  he  puts  them  in  com- 
pany and  upon  the  level  with  stigmatized  and  infamous 
persons.  And  that  this  was  his  meaning  appears  more 
plainly  by  what  he  says  in  CcdviiCs  one.  (The  Lord 
Chief  Justice  here  cites  the  passage  already  quoted.) 
But  this  notion,  though  advanced  by  so  great  a  man, 
is,  I  think,  contrary  not  only  to  the  Scripture  but  to 
common  sense  and  common  humanity.  And  I  think 
that  even  the  devils  themselves,  whose  subjects  he  says 
the  heathens  are,  cannot  have  worse  principles;  and 
besides  the  irreligion  of  it,  it  is  a  most  impolitic  notion, 
and  would  at  once  destroy  all  that  trade  and  com- 
merce from  which  this  nation  reaps  such  great  benefits. 
*  *  *  *  I  have  dwelt  the  longer  upon  this  saying  of  his, 
because  I  think  it  is  the  only  authority  that  can  be  met 
with  to  support  this  general  assertion,  that  an  infidel 
cannot  be  a  witness.  For  though  it  may  be  founded 
upon  some  general  sayings  in  Bracton,  Fleta,  and 
Britton,  and  other  old  books,  those  I  think  of  v^ry 
little  weight,  and  therefore  shall  not  repeat  them ;  first, 
because  they  are  only  general  dicta;  and  in  the  next 
place  because  these  great  authors  lived  in  very  bigoted 
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popish  times,  when  we  carried  on  very  little  trade  ex- 
cept the  trade  of  religion,  and  consequently  our  notions 
were  very  narrow,  and  such  as  I  hope  will  never  pre- 
vail again  in  this  country.  As  to  what  is  said  by  that 
great  man  the  Lord  Chief  Justice  Fortescue,  in  his 
book  De  Laudibus,  cap.  26,  that  witnesses  are  to  be 
sworn  on  the  holy  evangelists,  he  is  speaking  only  of 
the  oath  of  a  Christian^  and  plainly  had  not  the  pre- 
sent question  at  all  in  his  contemplation.  To  this  as- 
sertion of  my  Lord  Coke's  (besides  what  I  have  already 
said),  I  will  oppose  the  practice  of  this  kingdom  before 
the  Jews  were  expelled  out  of  it  by  the  stat  18  Edw.  I. 
For  it  is  plain  both  from  Madox's  History  of  the  Ex- 
chequer, pp.  167  and  174,  and  from  Selden,  vol.  ii.  p. 
1469  (£),  that  the  Jews  here  in  the  time  of  King  John 
and  Henry  III.  were  both  admitted  to  be  witnesses, 
and  likewise  to  be  upon  juries  in  causes  between  Chris- 
tiana and  Jews,  and  that  they  were  sworn  upon  their 
own  books,  or  their  own  roll,  which  is  the  same 
thing  (A).  I  will  likewise  oppose  the  constant  practice 
here  almost  ever  since  the  Jews  have  been  permitted  to 
come  back  again  into  England;  viz.,  from  the  19  Car. 
II.  (when  the  cause  was  tried  which  is  reported,  2  Keb. 
314),  down  to  the  present  times,  during  which  I  believe 
not  one  instance  can  be  cited  in  >vhich  a  Jew  was  refused 
to  be  a  witness  and  to  be  sworn  on  the  Pentateuch. 
To  this  assertion  I  shall  likewise  oppose  the  very  great 
authority  of  Lord  Hale,  vol.  2,  p.  279.  *  *  *  '  It 
is  said  by  my  Lord  Coke  that  an  infidel  is  not  to  be 
admitted  as  a  witness,  the  consequence  whereof  would 
abo  be,  that  a  Jew  (who  only  owns  the  Old  Testament) 
could  not  be  a  witness.     But  I  take  it,  that  although 

(i)  See  the  edition  of  Selden 's  Memoranda  in  Scacc.  M.  3  Ed. 

Works  by  Wilkins,  in  six  vols.,  I.,  and  that  in  the  9th  Ed.  I.,  as 

▲.D.  1726.  cited  Dyer,    144,   a,    pi.  5,  in 

(A)  See  in  further  illustration  marg. 
of  this  tbe  casa  of  Cok.  Hagin^ 


176  INSTRUMENTS  OF  BVIDENCE. 

the  regular  oath,  as  it  is  allowed  by  the  laws  of  Eng- 
landy  is  tactis  sacrosanctis  Dei  evangeliis,  which  sup- 
poseth  a  man  to  be  a  Christian ,  yet  in  cases  of  neces- 
sity,  as  in  foreign  contracts  between  merchant  and  mer- 
chant, which  are  many  times  transacted  by  Jewish 
brokers,  the  testimony  of  a  Jew,  tacto  lihro  legis 
MosaictB,  is  not  to  be  rejected,  and  is  used,  as  I  have 
been  informed,  among  all  nations.  Yea,  the  oaths  of 
idolatrous  infidels  have  been  admitted  in  the  municipal 
laws  of  many  kingdoms,  especially  si  juraverit^  per 
verum  Deum  creatorem,  and  special  laws  are  instituted 
in  Spain  touching  the  form  of  the  oaths  of  infidels. 
Vide  Covarruviam,  tom.  1,  part  1,  de  forrn^  juramenti.' 
And  he  mentions  a  case  where  it  would  be  very  hard  if 
such  an  oath  should  not  be  taken  by  a  Turk  or  Jew  (/), 
which  he  holds  binding;  for  possibly  he  might  tliink 
himself  under  no  obligation  if  he  were  sworn  according 
to  the  usual  style  of  the  courts  of  England.  '  But  then 
it  must  be  agreed,  that  the  credit  of  such  testimony 
must  be  left  to  the  jury/  *  *  *  The  last  answer 
that  I  shall  give  to  this  %  assertion  of  Lord  Coke's,  as 
explained  in  Calvin's  ccLse^  are  his  own  words  in  his 
4  Inst.  155.  '  Fcsdus  pads  or  commercii,'  (saith  he), 
'  though  not  mutui  auxilii,  may  be  stricken  between  a 
Christian  prince  and  an  infidel  pagan;  and  as  these 
leagues  are  to  be  established  by  oath,  a  question  will 
arise  whether  the  infidel  or  pagan  prince  may  swear  in 
this  case  by  false  gods,  since  he  thereby  offendeth  the 
true  God  by  giving  worship  to  felse  gods.  This  doubt ' 
(saith  he)  '  was  moved  by  Publicola  to  Saint  Augus- 
tine, who  thus  resolveth  the  same ;  He  that  taketh 
the  credit  of  him  who  sweareth  by  false  gods,  not  to 
any  evil  but  good,  he  doth  not  join  himself  to  that  sin 
of  swearing  by  devils,  but  is  partaker  with  those  lawful 

(/)  i.  e.  If  a  murder  com-  be  dispunishable  because  he  could 
mitted  in  England  in  presence  not  take  an  oath  which  would  be 
only  of  a  Turk  or  a  Jew  should      binding  on  his  conscience. 
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leagues  wherein  the  other  keepeth  his  faith  and  oath  : 
bat  if  a  Christian  should  any  ways  induce  another  to 
swear  by  them,  he  would  grievously  sin.  But  seeing 
that  such  deeds  are  warranted  by  the  word  of  God,  all 
incidents  thereto  are  permitted.'  This  is  (1  think)  as 
inconsistent  as  possible  with  his  notion  that  an  infidel  is 
not  fide  dignus,  and  a  full  answer  to  what  he  said  in 
Calvuis  case  on  this  head ;  and  therefore  I  shall  leave 
him  here,  having  (as  I  think)  quite  destroyed  the  autho- 
rity of  his  general  rule,  that  none  but  a  Christian  ought 
to  be  admitted  as  a  witness." 

§  131.  But  although  these  rational  and  enlightened 
views  had  gained  considerable  ground  during  the  seven- 
teenth and  early  part  of  the  eighteenth  centuries  (9?t),  they 
cannot  be  said  to  have  been  established  until  the  great 
case  of  Omychund  (or  Omichwnd)  v.  Barker  (»),  in  Mich. 
T.  1744,  when  the  whole  matter  was  fairly  brought  before 
a  high  tribunal,  whose  deliberate  decision  forms  the  basis 
of  our  law  on  this  subject.  In  that  case  a  commission 
\o  examine  witnesses  in  the  East  Indies  having  been 
issued  by  the  Court  of  Chancery,  the  commissioners 
certified  that  they  had  examined  several  persons  profess- 
ing the  Gentoo  religion,  whose  evidence  was  delivered 
on  oath  taken  in  the  usual  and  most  solemn  form  in 
which  oaths  were  most  usually  administered  to  witnesses 
who  profess  that  religion,  and  in  the  same  manner  in 
which  oaths  were  usually  administered  to  such  witnesses 

(m)  In  tbe  case  of  Fachina  v.  right  hand.     Colt  v.  Dutionf  2 

Sahine,  2  Str.  1104,  Dec.  1731,  Sid.  6. 

a  Moor  was  airom  on  the  Koran ;  (n)  1  Atk.  21 .  There  is  a  very 

and  so  fiir  hack  as  Mich.  1657,  a  short  note  of  it  in  1  Wils.  84 ;  and 

witness  who  objected  to  lay  his  the  judgment  of  Willes,  C.  J., 

band  on  the  book  and  kiss  it,  was  is  given  at  length  in  his  reports, 

allowed  to  swear,  laying  it  open  p.  538. 
before  him  and  holding  up  his 
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in  the  courts  of  justice  erected  at  Calcutta  by  letters 
patent  On  account  of  its  importance,  Lord  Chancellor 
Hardwicke  was  assisted  by  Lee,  C.  J.,  Willes,  C.  J.,  and 
Parker,  C.  B.,  at  the  hearing  of  the  cause;  when  on 
its  being  proposed  to  read  as  evidence  the  deposition  of 
one  of  those  persons,  tlie  defendants'  counsel  objected 
that,  in  order  to  render  a  person  a  competent  witness  be 
must  be  sworn  in  the  usual  way  upon  the  evangelists, 
and  that  the  law  of  England  recognized  no  other  form 
of  oath.  The  case  having  been  learnedly  aj^ed  on  both 
sides,  and  the  authorities  fully  gone  into,  each  of  the 
judges  delivered  an  able  and  elaborate  judgment;  in 
which  they  shewed  clearly  that  oaths  are  not  peculiar  to 
the  Christian  religion,  having  been  in  constant  use,  not 
only  in  the  ancient  world,  but  among  men  in  every  age; 
that  the  substance  of  an  oath  is  essentially  the  same  in 
all  cases ;  namely,  an  invocation  of  a  Superior  Power  to 
attest  the  veracity  of  a  statement  made  by  a  party,  ac- 
knowledging his  readiness  to  avenge  iaisehood,  and  in 
some  cases  invoking  that  vengeance ;  consequently, 
that  the  mode  of  swearing  is  not  the  mateiial  part  of 
the  oath,  and  ought  to  be  adjusted  U>  suit  the  conscience 
of  the  witness.  They,  however,  agreed  that  infidels  who 
do  not  believe  a  God  or  a  state  of  rewards  and  punish- 
ments cannot  be  admitted  as  witnesses :  and  although 
from  some  of  the  language  in  that  case,  and  other  books, 
it  might  be  inferred  that  a  belief  on  the  part  of  the 
witness  in  k  future  state  of  rewards  and  punishments  is 
required,  there  is  no  decision  to  that  effect;  and  the 
better  opinion  is  that  the  belief  in  an  Avenger  of  False- 
hood generally  is  the  only  question,  the  time  and  place 
of  punishment  being  mere  matters  of  circumstance  (o). 

§  132.   The  principles  laid   down  in   Omychund  v. 
Barker  have  not  only  been  fully  adopted  into  our  law 

(o)  See  further  on  the  suhject  of  oaths,  Introd.  §  55,  et  seq. 
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and  practice  (p),  but  seem  recognized  by  the  stat.  1  &  2 
Vict  c.  105,  which  enacts,  that  "  in  all  cases  in  which  an 
oath  may  lawfully  be  and  shall  have  been  administered 
to  any  person,  either  as  a  juryman  or  a  witness,  or  a  de- 
ponent in  any  proceeding,  civil  or  criminal,  in  any  court 
of  law  or  equity  in  the  United  Kingdom,  or  on  appoint- 
ment to  any  office  or  employment,  or  on  any  occasion 
whatever,  snch  person  is  bound  by  the  oath  administered, 
provided  the  same  shall  have  been  administered  in  such 
farm  and  with  such  ceremonies  as  such  person  may  declare 
to  be  binding ;  and  every  such  person,  in  case  of  wilful 
fiUse-s wearing,  may  be  convicted  of  the  crime  of  perjury 
in  the  same  manner  as  if  the  oath  had  been  administered 
in  the  form  and  with  the  ceremonies  most  commonly 
adopted/' 

§  133.  Our  common  law  rules  of  incompetency  seem  Rules  of  iocom- 
to  have  been  copied  from  the  civil  law,  which,  however,  P®*®°^y  V 

^  »  ^  '  '  '  common  law, 

carried  the  principle  of  exclusion  much  farther:  and, 
indeed,  our  ancestors  probably  saw,  what  is  obvious 
enough  in  itself,  that  although  an  extended  prohibition 
of  suspected  evidence  may  be  valuable  under  a  system 
where  all  questions  of  law  and  fact  are  decided  by  a  single 
yxdigtj  it  is  misplaced  in  a  country  where  the  tribunal 
has  the  aid  of  a  jury,  acting  either  as  judges  of  fact  as 
at  the  present  day,  or  as  witnesses  as  in  former  times  (g). 
So  soon  therefore  as  the  modem  law  of  evidence  began 
to  aagome  its  present  form,  in  the  latter  part  of  the  seven- 
teenth and  beginning  of  the  eighteenth  centuries,  the 
attention  of  our  judges  and  lawyers  naturally  became 
mnch  turned  to  this  question  :  when  the  advancing  opi- 
nions of  the  age,  the  then  fully  recognized  principle  that 

(p)  Peake'i  £▼.  141 ;  Ph.  &      MiUer  ▼.  Salomons,  7  Ezch.  475 ; 
Am.   £v.  8,  et  ieq.;   1  Greenl.      16  Jur.  375,  afiSrmedonerror,  17 
£v.  i  328,  4th  Ed. ;  Judgments      Jur.  463. 
of  the  BanHis  of  the  Exchequer  in         {q)  See  Fart  1,  ch.  2,  §  1 1 8. 
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jurors  are  judges  of  the  facts  in  dispute  (r),  and  the 
hopelessness  of  attempting  to  reconcile  the  chaos  of 
decisions  in  the  old  books  on  the  incompetency  of  wit- 
nesses, shewed  the  imperative  necessity  of  recasting  the 
system.  We  have  already  seen  how  the  law  respecting 
oaths  was  settled  by  the  case  of  Omychund  v.  Barkery  in 
1744,  and  with  respect  to  another  very  important  branch 
Interested  wit-  •  of  the  subject, — the  incompetency  of  witnesses  on  the 

ground  of  interest^ — the  Court  of  Queen's  Bench  in  Lord 
Kenyon's  time  laid  down  as  a  clear  and  definite  rule  for 
the  future,  that,  in  order  to  render  a  witness  incompetent 
on  that  ground,  it  must  appear  either  that  he  is  directly 
interested  in  the  event  of  the  suit,  or  that  he  could  avail 
himself  of  the  verdict  in  the  cause,  so  as  to  give  it  in 
evidence  on  some  future  occasion  in  support  of  his  own 
interest  («). 

§  134.  This  rule  having  become  matter  of  legal  his- 
tory, it  would  be  useless  to  refer  to  the  numerous  cases 
illustrative  of  its  extent  and  meaning  which  are  to  be 
found  in  the  l>ooks.  It  will  be  sufficient  to  state  a  few 
general  principles.  First,  The  rule  drew  a  distinction 
between  an  interest  in  the  question  and  interest  in  the 
event  of  the  suit.  However  strong  a  witness's  bias  on 
the  subject  of  the  suit,  or  his  hopes  to  obtain  some  bene- 
fit from  the  result  of  the  trial  might  be,  these  formed  no 
objection  to  his  competency  unless  he  had  a  direct  interest 
in  its  event  {t).  Thus,  where  two  actions  were  brought 
again^  two  persons  for  the  same  assault,  in  the  action 
against  one  the  other  would  be  a  competent  witness, 
because  he  was  not  interested  in  the  event  (u).  So, 
where  an  action  was  brought  against  an  underwriter  on 

(r)  See  Part  1,  ch.  2,  §  118.  v.  TyUr,  6  Bingh.  390. 

(«)  SmUh  V.  Prager,  7  T.  R.  (/)  1  Phil.  Et.  81,  119,    9tb 

60;   Bent  v.  Baker,  3  T.  R.  27.  £d.;  2  Smith's  Lead.  Cas.  51. 
See  also  R.  v.  Boston,  4  East,  (u)  1  Phill.  £v.  119,  9th  Ed. 

572 ;  and  Doe  d.  Lord  Teynham 
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a  policy  of  insurance,  another  underwriter  on  the  same 
policy  was  held  a  competent  witness  for  the  defendant, 
for  the  same  reason  (v).  Again,  the  interest  to  disqualify 
must  have  been  a  certain  interest,  and  a  legal,  existing 
interest.  If  it  existed  merely  in  the  imagination,  or 
belief,  or  expectation  of  the  witness,  he  would  not  be 
incompetent,  however  strongly  the  objection  might  be 
urged  to  his  credibility  (x).  But  however  small  and  in- 
considerable the  amount  of  the  legal  interest  might  have 
been,  the  witness  was  incompetent  (y).  Where  a  wit- 
ness was  incompetent  on  the  ground  of  interest,  the  in- 
competency might  be  removed  by  a  release  from  Uabi- 
lity ;  and  such  releases  were  very  common  in  practice. 

§  135.  As  the  law  of  evidence  continued  to  improve, 
the  subject  of  interested  witnesses  continued  to  attract 
more  and  more  attention.  The  rule  laid  down  in  Bent 
y.  Baker  and  the  other  cases  which  have  been  cited, 
was  indeed  well  defined,  and  on  the  whole  as  good  as 
any  that  could  be  devised  on  such  a  subject ;  but  the 
inconsistency  of  its  application,  and  its  inefficiency  even 
in  its  professed  object  of  obtaining  unsuspected  evi- 
dence, were  obvious.  It  is  impossible  to  calculate,  by 
any  rule  lud  down  d  priori^  the  influence  which  interest 
in  a  given  cause  or  in  the  event  of  a  given  suit  will 
exercise  on  the  mind  of  a  given  individual.  On  some 
minds  a  very  slight  interest  would  act  so  as  to  cause 
perjury,  on  others  very  great  ones  would  be  power- 
less. Again,  it  being  equally  impossible  to  detect  the 
numberless  v^ays  in  which  parties  may  be  directly  or 
indirectly  interested  in  a  particular  event,  the  rule  of 
exclusion  was  restricted  to  the  case  of  legal  interest ;  the 
consequence  of  which  was  that  parties  were  often  com- 
petent Uy  give  evidence  who  were  swayed  by  the  strong- 
Co)  Bent  V.  Bakery  3  T.  R.  27.  2  Smith's  Lead.  Cas.  51. 
{s)  1  PhOl.  Ev.  S6,  9th  Ed. ;  {y)  Id. 
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est  moral  interest  to  pervert  the  truth.  Thus  the  heir 
apparent  to  an  estate,  however  large,  was  a  competent 
witness  for  his  ancestor  in  possession,  on  an  ejectment 
brought  by  a  stranger  claiming  the  property ;  while  in 
an  ejectment  against  a  tenant  for  life,  a  remainder  man 
having  a  legal  interest  to  the  amount  of  the  smallest 
coin  in  the  realm  was  not  competent  to  give  evidence 
for  the  defendant  (2r).  So  in  the  cases  already  men- 
tioned of  the  under-writers,  the  persons  indicted  for 
separate  assaults,  &c.  (a)  And  though  last  not  least — 
in  the  very  teeth  of  the  maxims,  "  nemo  in  propri& 
caus&  testis  esse  debet  (ft),"  and  "  repellitur  i  sacra- 
mento  infamis  (c),''  any  man  might  (and  still  may)  in 
legal  strictness  be  convicted,  even  of  a  capital  offence, 
,  on  the  unsupported  evidence  of  a  person  avowing  him- 
,  self  an  accomplice  in  his  crime  (df) ;  who  is  taken  out 
of  gaol  to  bear  testimony,  against  his  companion,  who 
g-ives  that  testimony  under  an  implied  promise  of  par- 
don, and  being  liable  on  his  own  confession  to  execu- 
'  tion  if  the  government  be  dissatisfied  with  his  conduct 
in  this  respect,  may  be  said  to  be  giving  it  with  a  rope 
round  his  neck,  and  influenced  by  the  strongest  of  all 
earthly  motives  to  procure  the  condemnation  of  the  ac- 
cused. In  short,  it  at  length  became  visible  that  in- 
terest should  be  an  objection  to  the  credit,  not  to  the 
competency  of  a  witness ;  but  the  law  and  practice  were 
too  firmly  settled  to  be  altered  without  the  aid  of  the 
legislature. 

• 

(«)  Ph.  &  Am.  Evid.  91,  et  C.  L.  464,  and  466,  note ;   R.  v. 

seg.  Durham^  Id.  478 ;  R.  v.  Jonec, 

{a)  Supra,  §  134.  2  Campb.  132 ;  28  Ho.  St  Tk*. 

(6)  1  Blackst  Comm.  443;  3  487,  488;   31  Id.  315;    Jt  ▼. 

Id.  371.  Hattingg,  7  C.  &  P.  152;  R.  v. 

(c)  Co.  Litt.  158,  a;  Willes,  Wilka,  Id.  272;  R,  v.  Sheehan, 

667.  Jebb.  Cr.  C.  54. 

{d)  R.  V.  Attooad,  1  Leach, 
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§  136.  Without  stopping  to  refer  to  various  statutes,  3  &  4 Will.  IV. 
passed  from  time  to  time,  by  which  interested  parties 
and  witnesses  were  rendered  competent  in  particular 
cases,  we  will  proceed  to  the  first  general  enactment  on 
the  subject,  the  3  &  4  Will.  IV.  c  42  :  the  26th  section 
of  which  enacts,  that  '^  In  order  to  render  the  rejection 
of  witnesses  on  the  ground  of  interest  less  frequent,  if 
any  witness  shall  be  objected  to  as  incompetent  on  the 
ground  that  the  verdict  or  judgment  in  the  action  on 
which  it  shall  be  proposed  to  examine  him  would  be 
admissible  in  evidence  for  or  against  him,  such  witness 
shall  nevertheless  be  examined,  but  in  that  case  a  ver- 
dict or  judgment  in  that  action  in  favour  of  the  party 
on  whose  behalf  he  shall  have  been  examined  shall  not 
be  admissible  in  evidence  for  him  or  any  one  claiming 
under  him,  nor  shall  a  verdict  or  judgment  against  the 
party  on  whose  behalf  he  shall  have  been  examined  be 
admissible  in  evidence  against  him  or  any  one  claiming 
under  him/'  And  by  the  27th  section,  "  The  name  of 
every  witness  objected  to  as  incompetent  on  the  ground 
that  such  verdict  or  judgment  would  be  admissible  in 
evidence  for  or  against  him  shall  at  the  trial  be  endorsed 
on  the  record  or  document  on  which  the  trial  shall  be 
had,  together  with  the  name  of  the  party  on  whose 
behalf  he  was  examined,  by  some  officer  of  the  court,  at 
the  request  of  either  party,  and  shall  be  afterwards  en- 
tered on  the  record  of  the  judgment ;  and  such  indorse* 
meat  or  entry  shall  be  sufficient  evidence  that  such  wit* 
ness  was  examined  in  any  subsequent  proceeding  in 
which  the  verdict  or  judgment  shall  be  oflFered  in  evi- 
dence." 

§  137.  This  statute,  at  best  but  a  palliative  of  the  6  &  7  Vict,  c 
evil  (e),  was  virtually  repealed  by  the  6  &  7  Vict.  c.  86.  ®^' 

(e)  The  eases  decided  on  it      Smith's  Leading  Cases,    52,  et 
win   be   foand   colkcled   in    2      $eq. 
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IncompeteDcy 
from  iDfamy. 


Before  stating  its  provisions,  we  must  advert  to  an- 
other ground  of  incompetency  altogether  abolished  by 
it,  viz.  infamy  of  character  ;  respecting  which,  as  also 
the  ways  in  which  the  disability  could  be  removed, 
much  is  to  be  found  in  the  books.  The  objections  to 
incompetency  on  the  ground  of  interest  apply  here 
with  at  least  equal  force.  The  principle  of  the  exclu- 
sion seems  to  have  varied  in  different  cases.  In 
some — as  where  the  witness  had  been  convicted  of 
perjury,  forgery,  and  the  like— it  rested,  in  part  at  least, 
on  the  notion  that  his  testimony  was  likely  to  prove 
mendacious:  but  the  wide  range  of  the  rule  cleariy 
shews  that  this  form  of  incompetency,  like  that  for  dis- 
£etvoured  religious  opinions,  was  occasionally  imposed  as 
a  punishment,  in  order  that  by  refusing  to  allow  the 
witness  to  give  evidence  in  a  court  of  justice  he  might 
be  rendered  a  marked  person  in  society.  And  this 
seems  supported  by  the  circumstance  that  at  common 
law  a  pardon^  even  for  perjury,  restored  the  competency 
of  the  witness  and  made  him  a  new  man  (/).  But, 
whatever  the  reason,  ^'repellitur  ^  sacramento  in- 
iamis(<7r  was  the  rule  of  law;  and  in  determining  what 
offences  should  be  deemed  infamous  an  artificial  dis- 
tinction was  taken  which  caused  the  whole  system  to 
work  very  unevenly.  We  allude  to  the  distinction  be- 
tween the  "  infamia  juris  "  and  the  "  infamia  fecti," — 
between  the  criminality  of  an  offence  viewed  in  itself 
and  that  arbitrarily  attributed  to  it  by  law  (A), — it  being 


(f)  We  say  at  common  law; 
for  it  was  otherwise  on  a  con- 
viction of  perjury  under  the 
5  Eliz.  c.  9,  made  perpetual 
by  29  Eliz.  c.  5,  s.  2,  and  21 
Jac.  I.  c.  28,  s.  8.  The  dif- 
ference is,  that  in  the  former 
case  the  disqualification  only  fol- 
lowed as  a  consequence  from  the 


judgment;  whereas  in  the  latter 
it  was  by  the  statute  made  part 
of  the  punishment.  See  this 
whole  subject  fully  investigated 
in  2  Hargrave's  Jurid.  Atgum. 
221. 

(g)  Co.  Litt.  158  a;  Willes, 
667. 

(A)  Ph.  &  Am.  £v.  14. 
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a  principle  that  some  offences^  although  "  minoris 
culpee,"  were  "  majoris  infamise  (i)."  It  would  be  loss 
of  time  to  enumerate  with  nicety  the  offences  which 
were  deemed  infamous  by  law;  it  will  be  sufficient  to 
say  that  treason  and  felony  stood  at  their  head,  although 
an  exception  was  created  by  statute  31  Geo.  111.  c.  35, 
in  favour  of  petty  larceny,  before  the  distinction  be- 
tween it  and  grand  larceny  was  abolished  (k).  A  con- 
viction for  misdemeanor  did  not  in  general  render  a  wit- 
ness incompetent;  but  to  this  there  was  the  general 
exception  of  offences  coming  under  the  description  of 
the  crimen  falsi — such  as  perjury,  subornation  of  perjury, 
forgery,  barretry,  various  forms  of  conspiracy,  and  the 
like  (/).  But  every  crime  involving  falsehood  or  fraud 
bad  not  this  effect  (m). 

§  138.  In  all  cases  the  incompetency  was  created,  not 
by  the  verdict,  for  that  might  be  set  aside  (n) ;  nor  by 
having  undergone  the  punishment  (o), — the  maxim  being 
"ex  delicto  non  ex  supplicio  emergit  infamia ( j>)," — but 
by  the  judgment  of  the  court  pronounced  against  the 
ofiender,  and  which  must  have  been  proved  in  the 
usual  wayCj).  Incompetency  on  the  ground  of  infamy 
was  removable  of  course  by  reversal  of  the  judgment, 
and,  in  general,  by  pardon,  or  having  undergone  the 
punishment  awarded  for  the  crime. 

§  139.  The  next  statute  on  the  subject  of  evidence  is  Alterations  in 
the  6  &  7  Vict  c.  85,  commonly  known  by  the  name  of  iompetency^by 
Lord  Denman's  Act.     After  reciting  that  the  inquiry  ^  *t  7  Vict. 
aAer  truth  in  courts  of  justice  was  often  obstructed  by 
incapacities  created  by  the  present  law,  and  it  was  de- 

(i)  Co.  Litt  6  b.  (o)  Penruddock  d.  Mackinder 

(*)  Ph.  &  Am.  Ev.  17.  v.  Mackinder,  Willes,  665. 

(0  Id.  (p)  Ph.  &  Am.  Et.  20. 

(m)  Id.  (q)  Id.  19,  20. 
(«)  Fh.  &  Am.  Ev.  20. 


186  INSTRUMENTS  OF  EVIDENCE. 

■irable  that  iiill  information  as  to  the  facts  in  issue,  both 
in  criminal  and  in  civil  cases,  should  be  laid  before  the 
persons  appointed  to  decide  upon  them,  and  that  such 
persons  should  exercise  their  judgment  on  the  credit  of  the 
witnesses  adduced  and  on  the  truth  of  their  testimony : 
it  enacted  as  follows,  **  No  person  offered  as  a  witness 
diall  hereafter  be  excluded  by  reason  of  incapacity  from 
crime  or  interest  from  giving  evidence,  either  in  person 
or  by  deposition,  according  to  the  practice  of  the  court, 
on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
question  or  on  any  inquiry  arising  in  any  suit,  action,  or 
proceeding,  civil  or  criminal,  in  any  court,  or  before  any 
judge,  jury,  sheriff,  coroner,  magistrate,  officer,  or  person 
having,  by  law  or  by  consent  of  parties,  authority  to 
hear,  receive,  and  examine  evidence ;  but  every  person 
so  offered  may  and  shall  be  admitted  to  give  evidence  on 
oath,  or  solemn  affirmation  in  those  cases  wherein  affir- 
mation is  by  law  receivable,  notwithstanding  that  such 
person  may  or  shall  have  an  interest  in  the  matter  in 
question,  or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  injury  (r),  or  of  the  suit,  action,  or  proceed- 
ing in  which  he  is  offered  as  a  witness,  and  notwithstand- 
ing that  such  person  offered  as  a  witness  may  have  been 
previously  convicted  of  any  crime  or  offence :  Provided 
that  this  act  shall  not  render  competent  any  party  to  any 
suit,  action,  or  proceeding  individually  named  in  the  re- 
cord, or  any  lessor  of  the  plaintiff,  or  tenant  of  premises 
sought  to  be  recovered  in  ejectment,  or  the  landlord  or 
other  person  in  whose  right  any  defendant  in  replevin 
may  make  cognizance,  or  any  person  in  whose  imme- 
diate and  individual  behalf  any  action  may  be  brought 
or  defended,  either  wholly  or  in  part,  or  the  husband  or 
wife  of  such  persons  respectively :  Provided  also,  that  this 
act  shall  not  repeal  any  provision  in  a  certain  act  passed 
in  the  session  of  Parliament  holden  in  the  7th  year  of 

(r)  Sic. 
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the  reign  of  his  late  Majesty  and  in  the  Ist  year  of  the 
reign  of  her  present  Majesty,  intituled  An  Act  for  the 
Amendment  of  the  Laws  taith  respect  to  Wills  (s)  :  Pro* 
yided  that  in  courts  of  equity  any  defendant  to  any  cause 
pending  in  any  such  court  may  be  examined  as  a  witness 
on  the  behalf  of  the  plaintiff  or  of  any  co-defendant  in 
any  such  cause,  saving  just  exceptions ;  and  any  interest 
which  such  defendant  so  to  be  examined  may  have  in 
the  matters  or  in  any  of  the  matters  in  question  in  the 
CBUse  shall  not  be  deemed  a  just  exception  to  the  testi- 
mony of  such  defendant,  but  shall  only  be  considered  as 
affecting  or  tending  to  affect  the  credit  of  such  defendant 
as  a  witness/'  The  first  of  the  above  provisoes  is  re* 
pealed,  so  far  as  relates  to  parties,  by  the  14  &  15  Vict. 
c.  99,  s.  1,  and  with  respect  to  their  husbands  and  wives 
by  16  k  17  Vict.  c.  83,  s.  4  (<). 

§  140.  Not  only  is  the  inclination  of  our  modem  judges  Expediency  of 
and  lawgivers  in  favour  of  receiving  the  evidence  of  J^^wswin-' 
witnesses,  leaving  its  valuie  to  be  estimated  by  the  jury,  oompetent. 
but  the  propriety  of  expunging  irom  our  jurisprudence 
the  title  "  incompetency  of  witnesses"  has  been  strongly 
and  ably  advocated,  as  well  as  candidly  and  temperately 
defended  (tt).  For  reasons  stated  in  the  Introduction  to 
this  work  {x),  it  seems,  that  for  general  purposes  at  least, 
the  principle  of  incompetency  ought  to  be  confined  to 
preappointed^  as  contra-distinguished  from  casual  evi- 
dence ;  and  the  legislature  of  this  country,  of  late  years, 
seems  rather  inclined  to  this  view  of  the  subject. 
While,  on  the  one  hand,  it  has  immensely  narrowed  the 
rules  rejecting  witnesses  as  incompetent,  it  has,  on  the 
other,  interposed  with  regulations  requiring  certain  im- 
portant pieces  of  pre-appointed  evidence  to  be  attested  in 

(«)  The  Wffl's  Act,  7  WiU.  IV.         (ti)  Introd.  sect.  2,  §  62. 
&  1  Vict.  c.  26.  (x)  Id. 

(I)  See  thoie  statutes,  infra. 
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some  particular  way.  Thus,  the  6  &  7  Vict.  c.  86,  which, 

,  as  we  have  seen,  removes  all  objections  to  competency 

<  on  the  ground  of  interest  in  most  cases^  and  of  infamy 

inaU,  contains  an  express  proviso  that  nothing  in  it  shall 

'  repeal  the  Wills  Act,  7  WiU.  IV.  &  1  Vict.  c.  26,  by  which, 
(explained  by  15  &  16  Vict.  c.  24),  all  wills  must  be  in 
writing  and  attested  by  two  or  more  witnesses  ;  and  the 

{ 10th  section  enacts  that  if  a  will  contain  any  beneficial 
devise,  legacy,  gift,  &c.,  to  an  attesting  witness,  it  shall 
be  void,  in  order  that  he  may  be  competent  to  prove  the 
execution  of  the  will.  And  the  1  &  2  Vict.  c.  1 10,  s.  9, 
requires  that  all  cognovits  and  warrants  of  attorney  to 
confess  judgment  shall  be  subscribed  by  an  attorney, 
acting  on  behalf  of  the  party  by  whom  they  are  executed, 
and  expressly  named  by  him. 

GrouDdsof  in-  §  141.  We  now  proceed  to  consider  a  little  more  in 
Btin  exiaUn^  in  ^^*^^  ^^  three  grounds  of  incompetency  which  still  exist 
our  law.  in  our  law,  namely,  P.  Incompetency  from  want  of  rea- 

son and  understanding ;  2^.  Incompetency  from  want  of 
religion ;  and  3®.  Incompetency  from  interest. 

l«.  Ineompe-  §  142.  P.  Incompetency  from   want  of  reason  and 

teDcyfiomwaDt  understanding.     The  causes  of  this  incompetency  are 

of  reason  and  °      ^  ^  r  j 

understanding.    ivrotoiA ;— Deficiency  of  intellect;   and  Immaturity  of 

intellect.  The  objection  on  the  first  of  these  grounds 
rarely  presents  itself  to  the  competency  of  a  witness,  and 
if  the  defect  appear  in  the  course  of  his  examination  it 
is  usually  made  matter  of  comment  to  the  jury. 

Persons  of  non-  §  143.  Our  books  lay  down  generally  that  persons  of 
bane  memory.     «  non-sane  memory,"  and  who  have  not  the  use  of  reason, 

are  excluded  from  giving  evidence  (y) ;  but  they  are  not 
quite  agreed  as  to  the  reason  of  this— some  basing  it  on 

(y)  Com.  Dig.  Testmoigne,  A.      4;  Peake,  Evid.  122, 
1 ;  Co  Litt  6  b ;  Ph.  &  Am.  £r. 
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the  ground  that  such  persons  are  insensible  to  the  obli- 
gation of  an  oath(jzr);  while  others,  with  more  justice, 
say  it  is,  because  all  persons  who  are  examined  as  wit- 
nesses must  be  fully  possessed  of  their  understanding, 
that  is,  of  such  an  understanding  as  enables  them  to 
retain  in  memory  the  events  of  which  they  have  been 
witnesses,  and  gives  them  a  knowledge  of  right  and 
wrong  (a).  Probably  both  reasons  have  had  their  in- 
fluence (i). 

§  144.  But  who  are  thus  excluded?  What  is  the  Nod  compos 
extent  of  the  rule  ?  A  man  of  "  non-sane  memory"  is  "***  * 
defined  by  Littleton  "  a  man  qui  non  est  compos  men- 
tis (c)."  This  is  corroborated  by  Sir  E.  Coke  in  his 
Commentary,  who  adds,  ''Many  times,  as  here  it  ap- 
peareth,  the  Latin  word  explaineth  the  true  sense,  and 
(Littleton)  calleth  him  not  amensj  demens,  furiosvSy 
lunaticus,  fatuus,  stultuSf  or  the  like,  for  non  compos 
mentis  is  most  sure  and  legal  (d)"  He  goes  on  to  say  Different  toru 
that  non  compos  mentis  is  of  four  sorts.  1.  An  idiot,  ^^' 
who  from  his  nativity,  by  a  perpetual  infirmity,  is  non 
compos  mentis.  2.  He  that  by  sickness,  grief,  or  other 
accident,  wholly  loses  his  memory  and  understanding. 
3.  A  lunatic  that  hath  sometime  his  understanding  and 
sometime  not,  "  aliquando  gaudet  lucidis  intervallis,"  and 
therefore  he  is  called  **  non  compos  mentis"  as  long  as 
he  hath  not  understanding*  4.  Lastly,  he  that  by  his 
own  vicious  act  for  a  time  depriveth  himself  of  his  me- 
mory and  understanding,  as  he  that  is  drunken.  A 
similar  classification  is  adopted  in  modern  works  on  evi- 
doice  (e) ;  and  these  four  sorts  of  persons  are  incom- 
petent witnesses  until  the  cause  of  incompetency  is  re- 
moved.   Thus,  although  a  person  deaf  and  dumb  from 

(g)  1  Greenl.  Ev.  ^  365,  4th  (c)  Litt  sect.  405. 

£d.;  TayL  Ev.  1014.  (d)  Co.  Litt.  246  b. 

(a)  Peake's  E?.  122.  (e)  Ph;   fc    Am.    Ev.  4;    1 

(6)  Pb.  &  Am.  Ev.  4.  Greenl.  Ev.  }  365, 4th  Ed. 
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birth  IB  presumed  by  law  to  be  an  idiot  (/),  yet  if  he_ 
:  can  be  communicated  with  either  by  sign8^andtoken8^(^), 
or  by  writing  {h),  and  it  appears  that  he  is  possessed  of 
intelligence,  and  understands  the  nature  of  an  oath^  he 
may  be  examined  as  a  witness.  In  one  case,  where  it 
appeared  that  such  a  person  could  write.  Best,  C.  J., 
doubted  whether  he  ought  not  to  be  compelled  to  give 
his  evidence  in  that  way,  and  not  by  signs  (i) ;  but  it 
would  be  difficult  to  maintain  this  as  a  position  of  law, 
however  it  might  hold  good  on  a  principle  of  convenience. 
Neither  of  these  modes  of  giving  evidence  is  derivative 
from  or  secondary  to  the  other;  besides,  a  deaf  and 
dumb  witness  might  be  very  expert  in  making  and  un- 
derstanding signs,  and  yet  express  very  indifferently  his 
thoughts  by  writing.  In  a  much  more  recent  case,  be- 
fore Lord  Campbdl,  which  was  an  action  for  seduction, 
the  seduced  party  was  deaf  and  dumb,  but  could  write 
very  well,  and  two  letters  written  by  her  to  the  defendant 
were  put  in  evidence.  Her  examination  in  court,  how- 
ever, was  chiefly  carried  on  by  signs,  and,  occasionally, 
when  these  were  not  understood,  by  writing  (A).  So  a 
lunatic  while  in  a  lucid  interval  is  a  competent  wit- 
ness (/) :  but  whether  the  evidence  of  a  monomaniac,  t.  e. 
a  person  insane  on  only  one  subject,  could  be  received 
on  matters  not  connected  with  his  delusion  was  unsettled 
until  recently ;  and  some  text  writers  thought  it  the  safest 
rule  to  exclude  the  testimony  of  such  persons,  it  being 
impossible  to  calculate  with  accuracy  the  extent  and  in- 
fluence of  such  a  state  of  mind  (m).  This  would  be  bard 

(/)  1  Hale,  P.  C.  34.  C.  &  P.  127. 

(g)  1  Phill.  Ev.  7,  lOih  Ed.;  (A)    BarthoUmew  v.    George^ 

R,  V.   Ruston,  1  Leach,  C.  L.  Kent  Sp.  Ass.  14  Vict,  MS. 

408.    See  also  R,  v.  Steel,  Id.  (/)  Com.  Dig.  Testmoigne,  A. 

451.  1;  Ph.&  Am.  Ev.  5. 

(k)  Id,;  Morrison v.Lennardf  (m)   Roscoe,  Crim.  Ev.  128, 

3  C.  &  P.  127.  3rd  Ed. 

(i)    Morrison   v.  Lennard,  3 
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measure.  A  monomaniac  may  perfectly  understand  the 
nature  and  obligation  of  an  oath ;  his  general  intellect 
may  equal  or  snrpaas  that  of  his  interrogators,  and  he 
seems  much  in  the  condition  of  a  lunatic  who  is  in  per- 
petual lucid  interval  on  all  subjects  save  one.  A  me^ 
dical  man,  eminent  in  the  treatment  of  the  insane,  de^ 
posed  in  our  presence,  in  a  court  of  justice,  that  while  he 
was  physician  to  a  large  lunatic  establishment,  some  al- 
terations were  required  in  the  building,  and  that  the  best 
plans  for  the  purpose,  and  which  were  ultimately  adopted, 
were  sent  in  by  one  of  the  insane  patients.  In  Ray's 
Medical  JurisprudeDce  of  Insanity  (n)  is  mentioned  a 
case  tried  before  the  Supreme  Court  for  the  County  of 
Lincoln  in  Maine,  in  America,  in  May,  1833 ;  in  which  a 
witness  was  produced  perfectly  sane  and  satisfactory  in 
his  evidence  on  all  points,  except  that  he  believed  him- 
self to  be  an  inspired  apostle.  And  on  an  application  to  the 
Court  of  Exchequer  for  a  habeas  corpus  ad  testificandum, 
to  bring  up  the  body  of  a  person  confined  as  a  lunatic ; 
Parke,  B.  said, ''  If  you  make  an  affidavit  that  he  is  not 
a  dangerous  lunatic,  and  that  he  is  in  a  fit  state  to  be 
brought  up,  the  habeas  corpus  should  be  granted  (o)." 

§  145.  The  question  seems  now  set  at  rest  by  the  case  ^«  ^«  '^»"- 
of  JB.  V.  Hill{p)j  decided  by  the  Court  of  Criminal  Ap- 
peal, since  the  former  edition  of  this  work.  The  accused, 
who  was  attendant  of  a  ward  in  a  lunatic  asylum,  was 
indicted  for  the  manslaughter  of  one  of  the  patients  under 
bis  care.  On  the  trial  before  Coleridge  and  Cresswell, 
JJ.,  at  the  Central  Criminal  Court,  it  being  opened  by 
Che  prosecution  that  a  witness  of  the  name  of  Donelly 
would  be  called,  who  was  a  patient  in  the  same  ward 
with  the  deceased,  evidence  was  gone  into  on  both  sides 
in  order  to  found  and  meet  the  objection  to  his  com- 

(«)    §  304.      Ca$e   of  Jacob      &  R.  584. 
Sckwartg.  (p)  2  Den.  C.  C.  254;  also  re- 

Co)  FameU  t.  Taii,  1  C.  M.      ported  15  Jur.  470. 
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petency.  A  witness  stated  that  Donelly  laboured  under 
the  delusion  that  he  had  a  number  of  spirits  about  him 
continually  talking  to  him ;  but  that  that  was  his  only 
delusion :  and  two  medical  witnesses  deposed  that  he 
was  rational  on  all  points  not  connected  with  it,  and  one 
added,  that  he  was  quite  capable  of  giving  an  account  of 
any  transaction  that  happened  before  his  eyes.  Donelly 
was  then  called,  and  before  being  sworn  was  examined 
by  the  prisoner's  counsel.  He  said,  "  I  am  fully  aware 
that  I  have  a  spirit,  and  20,000  of  them ;  they  are  not 
all  mine ;  I  must  inquire — I  can  where  I  am ;  I  know 
which  are  mine.  Those  ascend  from  my  stomach  to  my 
head,  and  also  those  in  my  ears ;  I  do  not  know  how 
many  they  are.  The  flesh  creates  spirits  by  the  palpi- 
tation of  the  nerves  and  the  'rheumatics;'  all  are  now 
in  my  body  and  round  my  head ;  they  speak  to  me  in- 
cessantly— particularly  at  night.  That  spirits  are  immor- 
tal I  am  taught  by  my  religion  from  ray  childhood,  no 
matter  how  faith  goes :  all  live  after  my  death,  those  that 
belong  to  me  and  those  which  do  not;  Satan  lives  after 
my  death,  so  does  the  living  God."  After  more  of  this 
kind,  he  added,  ''They  speak  to  me  constantly;  they 
are  now  speaking  to  me  ;  they  are  not  separate  from  me ; 
they  are  round  me,  speaking  to  me  now ;  but  I  cannot 
be  a  spirit,  for  I  am  flesh  and  blood ;  they  can  go  in  and 
out  through  walls  and  places  which  I  cannot.  I  go  to 
the  grave,  they  live  hereafter — ^unless,  indeed,  I  have  a 
gift  different  from  my  father  and  mother  that  I  do  not 
know.  Afl«r  death  my  spirit  will  ascend  to  heaven,  or 
remain  in  purgatory.  I  can  prove  purgatory.  I  am  a 
Roman  Catholic ;  I  attended  Moorflelds,  Chelsea,  and 
many  other  chapels  round  London.  1  believe  purgatory ; 
I  was  taught  that  in  my  childhood  and  infancy.  I  know 
what  it  is  to  take  an  oath ;  my  catechism  taught  me  from 
my  infancy  when  it  is  lawful  to  swear;  it  is  when  God's 
honour,  our  own  or  our  neighbour's  good  require  it. 
When  man  swears,  he  does  it  in  justifying  his  neighbour 
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on  a  Prayer-book  or  obligation.  My  ability  evades  while 
I  am  speaking,  for  the  spirit  ascends  to  my  head.  When 
I  swear,  I  appeal  to  the  Almighty;  it  is  perjury  the 
breaking  a  lawful  oath  or  taking  an  unlawful  one ;  he 
that  does  it  will  go  to  hell  for  all  eternity."  He  was 
then  sworn,  and,  says  the  report,  gave  a  perfectly,  con- 
nected and  rational  account  of  a  transaction  which  he 
reported  himself  to  have  udtnessed.  He  was  in  some 
doubt  as  to  the  day  of  the  week  on  which  it  took  place, 
and  on  cross-examination  said,  '^  These  creatures  insist 
upon  it  it  was  Tuesday  night,  and  I  think  it  was  Mon- 
day ;"  whereupon  he  was  asked,  *^  Is  what  you  have  told 
us  what  the  spirits  told  you,  or  what  you  recollect  without 
the  hpirit  ?"  and  he  said,  *'  No ;  the  spirits  assist  me  in 
speaking  of  the  date;  I  thought  it  was  Monday,  and  they 
told  me  it  was  Christmas  Eve --Tuesday ;  but  I  was  an 
eye-witness,  an  ocular  witness,  &c."  The  court  re- 
ceived his  evidence,  reserving  the  question  of  his  com- 
petency for  the  Court  of  Criminal  Appeal.  The  case 
was  argued  before  Lord  Campbell,  C.  J.,  Coleridge 
and  Talfourd,  JJ.,  and  Alderson  and  Piatt,  BB.,  when 
the  counsel  for  the  prisoner  contended  that  Donelly 
was  a  lunatic  vrithin  the  legal  definition  of  that  term,  and 
that  as  soon  as  any  unsoundness  of  mind  is  manifested 
in  a  witness  he  ought  to  be  rejected  as  incompetent, 
citing,  inter  al.  Com.  Dig.  Testmoigne,  A.  1.  The 
court,  however,  without  hearing  counsel  on  the  other 
side,  unanimously  affirmed  the  conviction.  Lord  Camp* 
bell,  in  delivering  his  judgment,  said,  "  The  question  is 
important,  and  has  not  yet  been  solemnly  decided  after 
argument  But  I  have  no  doubt  that  the  rule  was  pro- 
perly laid  dovm  by  Parke,  B.  in  the  case  that  was  tried 
before  him,  and  that  it  is  for  the  judge  to  say  whether 
the  insane  person  has  the  sense  of  religion  in  his  mind, 
and  whether  he  understands  the  nature  and  sanction  of 
an  oath ;  and  then  the  jury  are  to  decide  on  the  credi- 
bility and  weight  of  his  evidence.     As  to  the  authorities 
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that  have  been  cited,  the  question  is,  in  what  sense  the 
term  *  non  compos^  was  there  used.  A  man  may,  in  one 
sense,  be  non  compos^  and  yet  be  aware  of  the  nature 
and  sanction  of  an  oath.  In  the  particular  case  before 
the  court,  I  think  that  the  judge  was  right  in  admitting 
the  \iutness;  I  should  have  certainly  done  so  myself. 
*  *  *  It  has  been  argued  that  any  particular  delusion, 
commonly  called  monomania,  makes  a  man  inadmissible. 
This  would  be  extremely  inconvenient  in  many  cases  in 
the  proof  either  of  guilt  or  innocence :  it  might  also  cause 
serious  difficulties  in  the  management  of  lunatic  asylums. 
•  I  am,  therefore,  of  opinion  that  the  judge  must,  in  all 
such  cases,  determine  the  competency,  and  the  jury  the 
credibility.  Before  he  is  sworn,  the  insane  person  may 
be  cross-examined,  and  witnesses  called  to  prove  circum- 
stances which  might  shew  him  to  be  inadmissible;  but, 
in  the  absence  of  such  proof,  he  is  prima  facie  admis- 
sible, and  the  jury  must  attach  what  weight  they  think 
fit  to  his  testimony."  Talfourd,  J.,  observing,  "  It  would 
be  very  disastrous  if  mere  delusions  were  held  to  exclude  a 
witness.  Some  of  the  greatest  and  wisest  of  mankind  have 
had  particular  delusions;" — Lord  Campbell  added,  "The 
rule  which  has  been  contended  for  would  have  excluded 
the  testimony  of  Socrates,  for  he  had  one  spirit  always 
prompting  him." 

iDtengityof  §  146.  But  while  our  books  point  out  the  various 

Son'*^  *^**"'    causes  of  mental  alienation  which  disqualify  from  giving 

evidence,  they  say  little  or  nothing  as  to  the  intensity 
of  it  required  for  this  purpose.  In  truth  there  are  two, 
if  not  three,  distinct  standards  of  mental  alienation 
known  to  the  law.  First,  that  which  is  sufficient  to 
exculpate  from  a  criminal  charge :  and  here  it  seems 
settled  that  ordinary  lesion  of  intellect  is  not  sufficient — 
there  must  be  such  an  absence  of  it  that  the  accused 
when  he  did  the  act  was  unconscious  that  he  was  com- 
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milting  a  crime  prohibited  by  law  {q),  2nd.  The  de-- 
gree  of  insanity  which  will  support  a  commission  of 
lanacy.  In  the  time  of  Lord  Eldon  the  Court  of 
Chancery  assumed^  perhaps  usurped,  the  jurisdiction 
of  issuing  commissions  of  lunacy  agaiust  '^persons  of 
unsound  mind/'  i,  e.,  persons  in  a  state  contradistin- 
guished from  idiocy  and  lunacy, — a  state  of  mental 
imbecility  and  incapacity  to  manage  their  affairs  (r). 
3rd.  The  degree  of  insanity  which  will  avoid  contracts, 
deeds,  wills,  and  the  like,  seems  to  hold  an  inter- 
mediate place  between  these.  Calm  reflection  will  con- 
vince that  if  mental  alienation  is  to  be  retained  in  our 
books  as  a  ground  of  incompetency,  it  should  be  re- 
stricted to  cases  where  it  is  found  impossible  to  com- 
municate livith  the  witness,  or  make  him  understand 
that  he  is  in  a  court  of  justice' and  expected  to  speak 
the  truth.  Any  excentricities  or  aberrations  which  fall 
short  of  this  are  surely  only  matter  of  comment,  to  the 
jury,  on  the  reliance  to  be  placed  on  his  testimony. 
And  here  it  is  important  to  observe  once  for  all,  that 
when  reading  what  our  old  lawyers  have  written  on  the 
subject  of  insanity,  we  should  never  forget  how  little 
the  subject  was  understood  in  their  days,  and  the  shock- 
ing mistakes  in  the  treatment  of  the  insane  which  then 
prevailed.  As  some  one  has  observed,  "  their  notions 
of  insanity  were  founded  on  observation  of  those 
wretched  inmates  of  the  mad  house  whom  stripes  and 
chains,  cold  and  filth,  had  degraded  to  the  stupidity  of 
an  idiot,  or  exasperated  to  the  fury  of  a  demon."  Now 
the  researches  of  modem  physiologists  have  shewn  that 
madness  is  not  an  infliction  sent  directly  from  Heaven ; 
but  a  bodily  disease,  which  may  often  be  completely  cured, 
and  that  there  are  many  inferior  degrees  of  diseased  or 

(9)  Answer  of  the  judges  to  Vaughan^  1  Cox,  Cr.  Ca.  80. 

the   Hoose  of  Lords,   8  Scott,  (r)  See  Shelford  on  Lunacy, 

N.  R.  505 ;  1  Car.  &  K.  130;  pp.  5,  104,  2nd  £d. 
R.  T.  Higginton^  Id,  129 ;  R,  v. 

92 


196 


INSTRUMENTS  OF  EVIDENCE. 


disordered  mind  and  imaginationi  which  influence  the 
conduct  of  persons  in  other  respects  perfectly  capable  of 
taking  care  of  themselves  and  transacting  the  ordinary 
business  of  life  {$).  Some  even  go  so  far  as  to  assert 
that  there  exists  a  form  of  the  disease,  to  which  they 
have  given  the  name  of  "  moral  insanity/'  in  which  no 
delusion  of  any  kind  exists;  but  the  patient's  moral 
character  is  revolutionized,  and  he  is  hurried  against 
his  will  into  the  commission  of  acts  of  violence  and 
crime  (0-  These  discoveries  shew  how  arbitrary  and 
imperfect  any  line  di*awn  by  law  on  such  a  subject  must 
necessarily  be;  and  as  an  eminent  modem  writer  well 
expresses  it,  "  The  subtile  and  shifting  transformations 
of  wild  passion  into  maniacal  disease,  the  returns  of  the 
maniac  to  the  scarcely  more  healthy  state  of  stupid 
anger,  and  the  character  to  be  given  to  acts  done  by 
him  when  near  the  varying  frontier  which  separates 
lunacy  from  malignity,  are  matters  which  have  defied 
all  the  sagacity  and  experience  of  the  world  (u)." 


Testimony  of 
children. 


§  147.  Next,  with  respect  to  the  evidence  of  children. 
Immaturity  of  intellect  is  of  course  a  ground  of  incom- 
petency as  much  as  natural  defect  or  subsequent  depri- 
vation of  it.  But  there  is  another  difficulty  in  dealing 
with  this  subject,  namely,  that  while  the  intellect  of  a 
child  may  be  sufficiently  developed  to  give  an  intelligible 


(i)  Viewing  the  subject  in  a 
physiological  light,  Dr.  Beck,  in 
his  Medical  Jurisp.  ch.  13,  7th 
£d.,  enumerates  the  following 
forms  of  mental  alienation  : — 1. 
Mania;  2.  Monomania  (includ- 
ing melancholy) ;  3.  Dementia ; 
4.  Incoherent  madness  (holding 
a  sort  of  middle  place  between 
mania  and  dementia);  5.  Con- 
genital idiotism  ;  besides  various 
subdivisions.    He  also  (p.  487  e^ 


seq,)  mentions  various  forms  of 
disease,  which,  either  in  a  par- 
tial or  temporary  manner,  bear  a 
strong  resemblance  to  insanity. 
These  are  the  delirium  of  fever, 
hypochondriasis,  hallucination, 
epilepsy,  nostalgia,  delirium  tre- 
mens, &c. 

(/)  Beck's  Med.  Jurisp.  437, 
477,  7th  Ed. 

(u)  Sir  J.  Mackintoflb's  Hist. 
Engl.  vol.  3,  p.  36. 
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account  of  wbat  be  has  seen  or  beard,  he  may  not  have 
been  taught  the  nature  and  obligation  of  an  oath ;  and 
although  in  the  case  of  an  adult  witness  the  want  of 
early  religious  education  may  have  been  supplied  by  ex- 
perience or  reflection,  it  would  be  idle  to  look  for  that 
in  a  person  of  tender  years.  For  these  reasons  the  tes- 
timony of  children  has  always  been  a  source  of  embar- 
rassment to  tribunals,  and  the  laws  of  many  nations  cut, 
instead  of  attempting  to  unravel,  the  knot,  by  arbitrarily 
rejecting  such  testimony  in  cases  where  the  child  is 
under  a  definite  age(x) — a  course  objectionable  on 
many  grounds ;  and  principally  as  it  all  but  proclaims 
impunity  to  certain  offences  of  a  serious  nature  against 
the  persons  of  children,  which  it  is  next  to  impossible 
to  establish  without  receiving  their  account  of  what  has 
taken  place.     Besides,  children  of  the  same  age  differ 


(jr)  The  general  rule  of  the 
ctTiUaiis,  subject  however  to  se- 
Teral  ezoeptionf,  was,  that  per- 
■ont  under  the  age  of  puberty 
were  incompetent  to  gi?e  evi- 
dence (Huberus,  Prsl.  Jur.  Civ. 
lib.  22,  tit  5,  n.  2 ;  Mascard.  de 
Prob.  Concl.  1253;  Poth.  Obi. 
^  789).  Some  of  their  authori- 
ties  tajr  that  minors  under  twenty 
years  were  rejected  in  criminal 
cases.  Mascard.  de  Prob.  Cond. 
1320,  N .  9 ;  and  1 253,  N.  1 4.  This 
mle  appeals  to  have  been  based  on 
the  language  of  the  Digest ;  lib.  50, 
tit.  17,  L  2, — **  Impubes  omnibus 
officiis  civilibus  debet  abslinere ;" 
but  more  particularly  on  lib.  22, 
tit  5, 1.  3,  §  5,— «  Lege  Julia  de 
vi  cavetur,  ne  bac  lege  in  reum 
testimonium  dicere  liceret,  qui  se 
ab  eo,  parenteve  ejus  liberaverit : 
quire  impnberes  erunt,"  &c. — 


rather  a  frail  fonndation  for  the 
position  that  the  law  of  ancient 
Rome  rejected  the  testimony  of 
minors  in  general;  for  the  law 
just  quoted  only  rejects  them  on 
certain  capital  charges  of  public 
violence.  Expressio  unius  est 
exclusio  alterius ;  and  ^we  have 
the  positive  testimony  of  Quinti- 
lian,  that  in  his  time  the  evi- 
dence even  of  very  young  chil- 
dren was  occasionally  received, 
or  at  least  not  rejected  as  matter 
of  course.  See  Inst.  Orat.  lib. 
5,  e.  7»  ver.fin, ;  and  Pothier  in 
loc,  cit.  The  Hindoo  law  seems 
to  have  rejected  the  evidence  of 
minors  under  fifteen, — an  age  in 
their  climate  corresponding  pro- 
bably to  twenty  in  this.  Trans- 
lation of  Pootee,  c.  3,  sect  8,  in 
Halbed's  Code  of  Gentoo  Laws. 
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80  immensely  in  their  powers  of  observation  and  me- 
mory that  no  fixed  rule,  even  approximating  to  the 
truth,  can  be  laid  down.  In  this  case  at  least  it  may  be 
truly  said,  ^'  Nature  makes  her  mock  of  those  systems 
of  tactics,  which  human  industry  presents  as  leading 
strings  to  human  weakness  (y)." 

Old  law.  §  148.  As  to  the  old  law  on  this  subject,  our  an- 

cestors adopted  the  maxim  "  minor  jurare  non  potest," 
but  with  some  exceptions — at  the  age  of  twelve  years, 
for  instance,  an  infant  might  be  called  on  to  take  the 
oath  of  allegiance,  &c.  (jzr)— and  although,  as  shall  be 
shewn  presently,  the  evidence  of  children  was  often  re- 
jected, it  was  not  solely  on  the  ground  of  supposed 
incapacity  to  take  an  oath ;  for  a  difficulty  was  likewise 
felt  in  fixing  the  age  at  which  they  should  be  held  re- 
sponsible to  the  criminal  law, — a  matter  now  fully  set- 
tled thus,  that  for  this  purpose  fourteen  is  full  age ; 
that  between  seven  and  fourteen  an  infant  is  presumed 
to  be  doli  incapax,  but  may  be  shewn  to  be  otherwise ; 
but  that  under  seven  there  is,  (whether  rightly  or  not),  a 
prsesumptio  juris  et  de  jure  that  he  cannot  have  a  mis- 
chievous discretion  (a). 

Gradual  §  149.  Sir  Edw.  Coke  in  his   1st  Institute  (5)  states 

cbaoges  in  it.      broadly  that  a  person  not  of  the  age  of  discretion  cannot 

be  a  witness ;  and  in  another  part  of  the  same  work  (c), 
he  defines  the  age  of  discretion  to  be  fourteen  years. 
More  than  half  a  century  later.  Sir  Matthew  Hale  in 
his  Pleas  of  the  Crown  (rf)  lays  down  the  law  thus — 
**  Regularly  an  infant  under  fourteen  years  is  not  to  be 

(2f)  3  Benth.  Jud.  Ev.  304.  (6)  Co.  Litt.  6  b. 

(g)  Co.  Litt.  172  b.  (c)  Id.  247  b. 

(a)  4  Blackst.  Comm.  22,  23;  {d)  1    Hale,  P.   C.  302;   see 

1  Hale,  P.  C.  20  et  seq. ;  infra,  also  Id,  634;  and  2  Id.  279. 
Part  3,  bk.  2,  ch.  1. 
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examined  upon  his  oath  as  a  witness ;  but  yet  the  con- 
dition  of  his  person,  as  if  he  be  intelligent,  or  the  nature 
of  the  fact,  may  allow  an  examination  of  one  under 
that  age;  as  in  case  of  witchcraft,  an  infant  of  nine 
years  old  has  been  allowed  as  a  witness  against  his 
own  mother;  and  the  like  may  be  in  a  rape  of  one 
under  ten  years  upon  the  stat.  of  18  Eliz.  c.  6,  and 
the  like  hath  been  done  in  case  of  buggery  upon  a 
boy  upon  the  stat.  25  Hen.  VIII.  c.  5.  And  surely 
in  some  cases  one  under  the  age  of  fourteen  years, 
if  otherwise  of  a  competent  discretion,  may  be  a  wit- 
ness in  case  of  treason."  In  another  place,  how- 
ever (e),  after  telling  us  that  instances  have  been  given 
of  very  young  witnesses  sworn  in  capital  causes,  viz. 
one  of  nine  years  old,  he  adds,  "  Yet  such  very  young 
people  under  twelve  years  old  I  have  not  known  exa- 
mined upon  oath,  but  sometimes  the  court  for  their 
information  have  heard  their  testimony  without  oath, 
which  possibly  being  fortified  with  concurrent  evidences 
may  be  of  some  weight,  as  in  cases  of  rape,  buggery, 
witchcraft,  and  such  crimes,  which  are  practised  upon 
children."  In  the  case  of  Young  v.  Slaughterford  (/), 
T.  1709,  which  was  an  appeal  of  murder,  tried  at  bar, 
L.  C.  J.  Holt  held  that  an  infant  under  twelve  years  of 
age  might  be  admitted  as  a  witness  if  he  knew  the 
nature  of  an  oath.  But  in  i2.  v.  Traversig)  in  1726, 
which  was  an  indictment  for  a  rape  on  a  child  under 
the  age  of  seven  years,  L.  C.  B.  Gilbert  rejected  the 
evidence  of  the  child,  and  the  prisoner  was  acquitted. 
A  fresh  indictment  was  then  found  for  assault  with  in- 
tent to  ravish,  which  was  tried  before  L.  C.  J.  Ray- 
mond. The  child  had  in  the  mean  time  attained  the 
age  of  seven,  and  on  its  evidence  being  objected  to,  on 
the  ground  that  a  child  six  or  seven  years  old  must  be 


(e)  2  Hale,  P.  C.  284.  (g)  1  Stra.  700. 

(/)  11  Mod.  228. 
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considered  for  the  purposes  of  testimony  in  the  same 
]ight  as  a  lunatic  or  madman,  the  counsel  for  the  prose- 
cution cited  a  case  at  the  Old  Bailey,  in  1698,  where 
Ward,  C,  B.,  admitted  the  evidence  of  a  child  under 
ten,  which  had  been  examined  as  to  the  nature  of  an 
oath  and  given  a  reasonable  account  of  it  The  Lord 
Chief  Justice,  however,  rejected  the  evidence,  and  cited 
the  case  of  one  Steward,  who  was  tried  at  the  Old 
Bailey  in  1704,  for  rapes  on  two  children ;  in  the  first 
the  child  was  ten  years  old,  and  yet  not  admitted  a 
witness  before  other  evidence  was  given  of  strong  circum- 
stances as  to  the  guilt  of  the  defendant,  and  before  the 
child  had  given  a  good  account  of  the  nature  of  an 
oath.  The  second  was  between  six  and  seven,  and  it 
was  unanimously  agreed  that  a  child  so  young  could 
not  be  admitted  to  be  an  evidence,  and  its  testimony 
was  accordingly  rejected  without  inquiring  into  any 
circumstances  to  give  it  credit.  Aldiough  L.  C.  B. 
Gilbert  rejected  the  evidence  of  the  child  in  jR.  v. 
Travers,  it  was  probably  on  the  ground  that  it  was  igno- 
rant of  the  nature  of  an  oath,  or  deficient  in  natural 
intelligence;  for  in  his  Treatise  on  Evidence  (h)  be  lays 
down  the  rule  thus — "  Children  under  the  age  of  four- 
teen are  not  regularly  admitted  as  witnesses,  and  yet  at 
twelve  they  are  obliged  to  swear  allegiance  in  the  leet 
There  is  no  time  fixed  wherein  they  are  to  be  excluded 
from  evidence,  but  the  reason  and  sense  of  their  evi- 
dence is  to  appear  from  the  questions  propounded  to 
them,  and  their  answers  to  them."  And,  lastly,  in  the 
case  of  Omychund  v.  Barker  (i)^  in  1744,  we  find  L.  C. 
J.  Lee  informing  counsel,  who  was  relying  on  the  lan- 
guage of  Sir  M .  Hale  in  one  of  the  passages  above 
referred  to,  that  it  had  been  determined  at  the  Old 
Bailey,  upon  mature  consideration,  that  a  child  should 
not  be  admitted  as  an  evidence  without  oath;  and  L. 

(A)  dilb.  E?.  144,  4th  Ed.  (i)  1  Atk.  29: 
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C.  B.  Parker  added,  that  it  was  so  ruled  at  Kingston 
assizes  before  Lord  Raymond. 

§  150.  Through  all  this  inconsistency  and  confusion  Modern  law. 
we  can  trace  two  principles  working  their  way.  1. 
That  if  the  testimony  of  an  xin&nt  of  tender  years  is 
to  be  received  at  all^  it  ought  to  be  received  from  the 
infant  itself,  and  not  through  a  statement  presented 
obstetricante  manu.  2.  That  a  witness  being  an  infant 
of  tender  years  is  no  ground  for  relaxing  the  rule  "  In 
judicio  Don  creditur  nisi  juratis"(A).  At  length,  in  1779, 
both  these  received  a  solemn  judicial  recognition  in  M. 
F.  Sr€uier(l\  which  is  tlie  leading  case  on  the  subject. 
The  prisoner  was  indicted  for  an  assault,  with  intent  to 
commit  a  rape,  on  an  infant  under  the  age  of  seven 
years,  who  was  not  examined  as  a  witness,  and  the  chief 
evidence  for  the  prosecution  was  the  account  she  had 
given  of  the  transaction  to  two  other  persons.  The  pri- 
soner having  been  convicted,  the  case  was  considered 
by  the  judges,  who  decided  that  the  conviction  was 
wrong.  They  held  nnanimauslt/  that  '^  no  testimony 
whatever  can  be  legally  received  except  upon  oath ;  and ' 
that  an  infant,  though  under  the  age  of  seven  years, 
may  be  sworn  in  a  criminal  prosecution,  provided  such 
infant  appears,  on  strict  examination  by^  the  court,  to 
possess  a  sufficient  knowledge  of  the  nature  and  conse- 
quences of  an  oath,  for  there  is  no  precise  or  fixed  rule 
as  to  the  time  within  which  infants  are  excluded  from 
giving  evidence;  but  their  admissibility  depends  upon: 


(k)  Cro.  Car.  64. 

(/)  1  Leach,  C.L.  199;  1  East, 
P.  C.  443.  Although  Brasieri 
eme  is  the  leading  case  on  this 
aahject.  It  is  to  he  remarked  that 
a  few  yean  previous  a  similar 
decision  had  been  come  to  by 
Gould,  J.,  on  an  indictment  for 


rape  on  an  infant  between  six  and 
seven  years  of  age,  who  after- 
wards, the  prisoner  having  been 
acquitted  on  the  testimony  of  the 
child,  mentioned  the  matter  to 
the  judges,  a  majority  of  whom 
agreed  with  him.  P<nodV$  case, 
1  Leach's  Crown  Law,  110. 


202  INSTRUMENTS  OP  EVIDENCE. 

\  the  8ense  and  reason  they  entertain  of  the  danger  and 
impiety  of  falsehood,  which  is  to  be  collected  from  their 
answers  to  questions  propounded  to  them  by  the  court ; 
but  if  they  are  found  incompetent  to  take  an  oath,  their 
testimony  cannot  be  received." 

§  151.  Brasier's  case  is  the  foundation  of  the  modern 
law  and  practice  relative  to  the  admissibility  of  the  tes- 
timony of  children.  As  in  the  criminal  law  **  malitia 
supplet  ffitatem"  {m),  so  here  we  may  say  with  the 
canonists  ''  prudentia  supplet  eetatem"  (n).  Yet  it  ap- 
pears that  so  late  as  1808,  on  an  indictment  for  a  rape 
on  a  child  of  five  years  old,  where  the  child  was  not 
examined,  an  account  of  what  she  had  told  her  mother 
about  three  weeks  after  the  transaction  was  received  in 
evidence,  and  the  prisoner  convicted ;  but  a  case  having 
been  reserved,  the  judges,  as  might  have  been  expected, 
thought  the  evidence  clearly  inadmissible,  and  he  was 
pardoned  (o).  In  a  much  more  recent  case  (p)y  Alder- 
son,  B.,  said,  ^^  It  certainly  is  not  law  that  a  child  under 
seven  cannot  be  examined  as  a  witness.  If  he  shews 
sufficient  capacity  on  examination,  a  judge  would  allow 
him  to  be  sworn."  The  judgment  of  Patteson,  J.,  in  R. 
V.  Williams  (q),  is  very  important  as  shewing  the  nature 
of  the  capacity  required  on  these  occasions.  That  was 
an  indictment  for  murder,  and  a  female  child  of  eight 
years  was  called  as  a  witness.  It  appeared  that  up  to 
the  death  of  the  deceased  the  child  had  never  heard  of 
God  or  of  a  future  state  of  rewards  and  punishments, 
never  prayed,  nor  knew  the  nature  of  an  oath ;  but  that, 
since  the  death,  she  was  visited  by  a  clergyman  twice, 
who  had  given  her  some  instruction  as  to  the  nature  and 

(m)  4  Blackst.   Com.   25 ;    1  £?.  6. 
Hale,  P.  C.  26.  (p)  R.  v.  Perkins,  2  Moo.  C, 

(n)  2  Lancel.  Inst.  Jur.  Can.  C.  139. 
lib.  2,  tit  10,  §  4.  (q)  7  C.  &  P.  320. 

(o)  R.  V.  Tucker,  Ph.  &  Am. 
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obligation  of  an  oaih ;  but  she  gave  a  very  confused 

account  of  it,  and  had^  says  the  report,  **  no  intelligence 

as  to  religion  or  a  future  state."     Her  testimony  was 

objected  to  on  the  ground,  that  if  it  were  sufficient  that 

a  witness  should  understand  the  nature  of  an  oath  from 

information  recently  communicated,  a  clergyman  might 

always  be  called  to  instruct  a  witness  on  that  subject 

when  he  came  into  the  box  to  be  examined  on  the  trial. 

The  counsel  for  the  prosecution  having  cited  M,  v.  Wade^ 

1  Moo.  C.  C.  86,  Patteson,  J.  said,  **  I  must  be  satisfied  | 

that  this  child  feels  the  binding  obligation  of  an  oath 

from  the  general  course  of  her  religious  education.    The 

effect  of  the  oath  upon  the  conscience  of  the  child  should , 

arite  from  religious  feelings  of  a  permanent  nature^  and 

not  merely  from  instructions,  confined  to  the  nature  of 

an  oathy  recently  communicated  to  her  for  the  purposes 

of  this  trial ;  and  as  it  appears  that,  previous  to  the 

happening  of  the  circumstances  to  which  this  witness 

comes  to  speak,  she  had   had  no  religious  education     . 

whatever,  and  had  never  heard  of  a  future  state,  and 

now  has  no  real  understanding  on  the  subject,  I  think 

that  I  must  reject  her  testimony." 

^  152.  When  a  material  witness  in  a  criminal  case  is  Examination 
an  infant  of  tender  years,  the  judge  usually  examines  JeJJ^"*J^^i, 
him,  with  the  view  of  ascertaining  whether  he  is  aware  the  judge. 
of  the  nature  and  obligation  of  an  oath  and  the  conse- 
quences of  perjury.     What  shall  be  considered  tender 
years  for  this  purpose  does  not  appear  to  be  defined, 
although,  by   analogy   to  the  general  law  respecting 
infancy,   the  requisite  degree   of  religious   knowledge 
should  be  presumed  at  the  age  of  fourteen.     Still  the 
court  has  a  right  to  examine  as  to  the  religious  know- 
ledge even  of  an  adult,  if  it  suspects  him  deficient  (r), 

(r)  See  infra,  §  156. 
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And  if  it  is  ascertained  before  the  trial  that  a  material 
witness  is  of  tender  years  and  devoid  of  religious  know- 
ledge, the  court  will,  in  its  discretion^  postpone  the  trial, 
and  direct  that  he  shall  in  the  meantime  reoeive  due  in- 
struction on  the  subject  (s).  But  in  a  recent  case,  where 
a  father  was  charged  with  the  violating  of  his  daughter, 
aged  twelve,  Alderson,  B.  refused  to  postpone  the  trial 
for  the  purpose  of  her  being  taught  the  nature  of  an  oath ; 
stating  that  all  the  judges  were  of  opinion  that  it  was 
an  incorrect  proceeding,  that  it  was  like  preparing  or 
getting  up  a  witness  for  a  particular  purpose,  and  on 
that  ground  was  very  objectionable  (0*  If  this  be  cor- 
rectly reported,  not  only  is  it  at  variance  with  a  series 
of  previous  authorities  (u),  but  as  well  remarked  in  the 
text  work  where  the  case  is  found,  "  By  the  strict  appli- 
cation of  this  rule,  a  parent,  by  neglecting  his  moral  duty 
as  to  the  education  of  his  child,  may  thus  obtain  an  im- 
munity for  the  commission  of  a  heinous  crime  (a:)." 
• 
Dying  declara-       §  153.  On  trials  for  homicide  the  general  rule  of  law 

tions  of  infants.       i.*i^*x  ji_j  i.  -j 

which  rejects  second-hand  or  hearsay  evidence  is  sus- 
pended, so  far  as  to  render  admissible  declarations  of 
the  deceased  as  to  the  cause  of  his  death,  provided 
they  are  made  by  him  at  a  time  when  he  is  in  ex- 
pectation of  it  (y).  This  exception  has  been  allowed 
partly  from  necessity,  and  partly  on  the  ground  that 
the  situation  of  the  party  may  fairly  be  taken  as  con- 
ferring on  what  he  says  a  religious  sanction  equal  to 
that  supplied  by  an  oath.  But  as  when  children  of 
tender  years  are  examined  as  witnesses,  the  court  has 
the  security  of  inquiring  into  their  intelligence  and  reli- 

(«)  Stork.  Ev.  117,  4ih  Ed.;  (a)  See  supra,  note(i). 

1  Pbill.  Ev.  9,  10th  Ed.;  1  Leach,  (j)  1  Phill.  Ev.  10,  note  (3), 

C.  L.  430,  note  (a) ;  H.  v.  Nkho-  10th  Ed. 

las,  2  Car.  &  K.  246;   R.  v.  Bay  (y)  See  infra,  Part  3,  bk.  2, 

tiss,  4  Cox,  Cr.  Ca.  23.  ch.  3. 

(0   1  Phill.  Ev.  10,  10th  Ed. 
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giouB  knowledge,  it  seems  to  follow  that  their  dying 
declarations  are  not  prima  facie  receivable  where  those 
of  an  adult  would  be :  for  the  latter  will  be  rejected  if  it 
appear  that  the  deceased  was  a  person  who^  through 
Ignorance  or  any  other  cause,  was  not  like]y  to  be  im- 
pressed with  a  religious  sense  of  his  approaching  disso- 
lution (z).  In  R.  Y,  Pike  (a),  two  prisoners  were  indicted 
for  the  murder  of  a  child  four  years  old.  It  was  proposed 
to  put  in  evidence  a  statement  made  by  the  child,  shortly 
before  her  death,  at  a  time  when  she  thought  she  was 
dying,  to  her  mother,  as  to  the  manner  in  which  she  had 
been  treated  by  the  prisoners.  Park,  J.  (with  the  con- 
currence of  J.  Parke,  J.)  rejected  the  statement,  saying, 
**  As  this  child  was  but  four  years  old,  it  is  quite  im- 
possible that  she,  however  precocious  her  mind,  could 
have  had  that  idea  of  a  future  state  which  is  necessary 
to  make  such  a  declaration  admissible.  *  *  *  •  Indeed 
I  think  that  from  her  age  we  must  take  it  that  she  could 
not  possibly  have  had  any  idea  of  that  kind."  Without 
in  the  least  questioning  the  propriety  of  the  decision  in 
this  case,  we  may  well  doubt  whether  the  above  dictum 
can  be  supported.  There  certainly  is  no  prsBSumptio  juris 
et  de  jui-e  on  this  subject;  and  however  unhkely  it  may 
be  that  a  child  of  four  years  old  should  have  clear  ideas 
respecting  religion  and  a  future  state  of  reward  and 
punishment,  yet  if  that  fact  were  shewn  affirmatively, 
its  dying  declarations  ought  to  be  received.  In  H,  v. 
Perkins  (b)  it  was  held  by  the  judges  on  a  point  re- 
served, that  the  dying  declarations  of  a  child  of  ten  years 
old  were  receivable  under  such  circumstances.  But  the 
question  stiU  remains,  at  what  age  is  the  presumption  of 
ignorance  on  such  matters  to  cease,  so  as  to  render  this 
affirmative  proof  unnecessary  ?  Analogy  points  to  four- 
teen years,  but  judicial  decisions  are  silent. 

(s)  See  M/ra,  Part  3,  bk.  2,  (a)  3  C.  &  P.  598. 

cb.3.  (6)  2  Moo.  C.  C.  135. 
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Effect  of  the  §  154.  As  to  tlie  effect  of  the  evidence  of  children 

cbUdreo^  °'        when  received, " "  Independently  of  the  sanction  of  an 

oath,"  says  a  text  work  (c),  "  the  testimony  of  children, 
after  they  have  been  subjected  to  cross-examination,  is 
often  entitled  to  as  much  credit  as  that  of  grown  persons; 
and  what  is  wanted  in  the  perfection  of  the  intellectual 
faculties,  is  sometimes  more  than  compensated  by  the 
absence  of  motives  to  deceive.  It  is  clear  that  a  person 
may  be  legally  convicted  upon  such  evidence  alone  and 
unsupported ;  and  whether  the  account  of  the  child  re- 
quires to  be  corroborated  in  any  part,  or  to  what  extent, 
is  a  question  exclusively  for  the  jury,  to  be  deteimined 
by  them  on  a  review  of  all  the  circumstances  of  the  case, 
and  especially  of  the  manner  in  which  the  evidence  of 
the  child  has  been  given."  Quintilian  {d)  reckons  among 
doubtful  proofs  ^'parvuiorum  indicia;  quos  pars  altera 
nihil  fingere,  altera  nihil  judicare  dictura  est."  This  must 
not,  however,  be  taken  too  literally:  some  children  in- 
dulge in  habits  of  romancing,  which  oflen  lead  them  to 
state  as  facts  circumstances  having  no  existence  but  in 
imagination ;  and  a  like  consequence  is  not  unfrequently 
induced  in  others  by  the  suggestions  or  threats  of  grown* 
up  persons  acting  on  their  fears  and  unformed  judg- 
ments. 

2«.  iDcompe-         §  155.  2^,   The  next  ground  of  incompetency  may 
^f^reliS.'^"'  be  styled  "incompetency  from  want  of  religion."     To 

the  natural  and  moral  sanctions  of  the  truth  of  state- 
ments made  by  man  to  man,  it  has  been  usual  in  all 
ages  and  countries  to  join  the  additional  security  of  "  An 
Oath,"  i.  e.  a  recognition  by  the  speaker  of  the  presence 
of  an  invisible  Being  superior  to  man,  ready  and  willing 
to  punish  deviation  from  truth,  invoking  that  Being 
to  attest  the  truth  of  what  is  uttered,  and  in  some  cases 
calling  down  his  vengeance  in  the  event  of  falsehood. 
On  this  principle  courts  of  justice  in  most  nations  exact 

(c)  Ph.  &  Am.  E?.  7.  (d)  Inst  Orat.  lib.  5,  c.  7. 
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aD  oath  as  a  condition  precedent  to  the  reception  of  evi- 
dence ;  and  among  us  in  particular  *'  In  judicio  non  ere- 
ditur  nisi  juratis  (e)/'  and  "  Jurato  creditur  in  judicio  (/)," 
have  been  legal  maxims  from  the  earliest  times.  Hence 
it  follows  that  the  evidence  of  a  witness  must  be  rejected 
who  either  is  ignorant  or  denies  the  existence  of  such 
a  superior  power^  or  who  refuses  to  give  the  required 
security  to  the  truth  of  his  testimony ;  and  the  present 
source  of  incompetency  may  accordingly  be  divided  into 
three  heads:  1st,  Want  of  religious  knowledge;  2nd, 
Want  of  religious  belief;  and  3rd,  Refusal  to  comply 
with  religious  forms. 

§  166.  The  6rst  of  these  may  be  dispatched  in  a  few  l.  Want  of 
words ;  the  exception  arising  principally  in  tke  case  of  i^d£°"'  °°^" 
children,  whose  competency   has  been   already  consi- 
dered (ff).      But  the  same  principles  apply  where  an 
adulty  deficient  in  the  requisite  religious  knowledge,  is 
offered  as  a  witness  (A). 

§  157.  2nd,  Incompetency  for  want  of  religious  belief.  2.  Want  of 
This  has  been  in  a  great  degree  anticipated  in  a  former  ^  *^'*^"* 
part  of  this  section  (i),  where  we  took  occasion  to  shew 
the  absurdity  and  injustice  of  the  old  practice  of  in- 
flicting incompetency  as  a  punishment  for  erroneous 
opinions,  or  even  for  misconduct  not  likely  to  affect 
the  veracity  of  a  witness.  The  history  of  our  law  on 
this  subject  was  there  traced — the  gradual  establishment 
of  the  great  and  sound  principle  that  courts  of  justice 
are  not  schools  of  theology — that  the  object  of  the  law 
in  requiring  an  oath  is  to  get  at  the  truth  relative  to  the 
matters  in  dispute,  by  obtaining  a  hold  on  the  conscience 
of  the  witness;  and  consequently  that  every  person  is 

(e)  Cro.  Car.  64.  (A)  R,  v.  White,  1  Leach,  C.  L. 

(/)  3  Inst.  79.    See  Introd.  430 ;  R.  v.  Wade,  1  Mo.  C.  C.  86. 

sect.  2,  i  56.  (t)  Supra,  §§  130,  et  teq. 
(g)  Supra,  §§  147,  ei  teq. 
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admissible  to  give  evidence  who  believes  in  a  Divine 
Being,  the  avenger  of  falsehood  and  perjury  among 
men,  and  consents  to  invoke  by  some  binding  cere- 
mony the  attestation  of  that  Power  to  the  truth  of 
his  deposition.  But  how  is  tlie  state  of  mind  of  the 
proposed  witness  on  these  subjects  to  be  ascertained  ? 
It  is  clear  that  unbelief  in  the  existence  and  moral  go- 
vernment of  God  are  not  to  be  presumed  (k)  ;  if  such 
exist  they  are  psychological  facts,  and  consequently  in- 
capable of  proof  except  by  the  avowal  of  the  party  him- 
self, or  the  presumption  arising  from  circumstances  (/). 
According  to  most  of  our  text  writers  and  the  usual  prac- 
tice, the  proper  and  regular  mode  of  procedure  is  by  ex- 
amining the  party  himself  (nt),  while  some  authorities  go 
so  far  as  y>  assert  that  this  is  the  only  mode  (n).  Pro- 
fessor Christian,  on  the  other  hand,  informs  us,  that  ''he 
heard  a  learned  judge  declare  at  nisi  prius,  that  the 
judges  had  resolved  not  to  permit  adult  witnesses  to  be 
interrogated  respecting  their  belief  of  the  Deity  and  a 
future  state  (o) ;"  and  adds,  that  "  it  is  probably  more 
condlicive  to  the  course  of  justice  that  this  should  be 
presumed  till  the  contrary  is  proved.  And  the  most  re- 
ligious witness  may  be  scandalized  by  the  imputation 
which  the  very  question  conveys."  This  last  is  a  strange 
argument;  for  the  most  respectable  witness  may  be  scan- 
dalized by  questions  imputing  to  him  any  possible  form  of 
crime,  and  yet  such  may  be  and  frequently  are  pui,  and 
it  is  essential  for  the  ends  of  justice  that  the  right  to  put 
them  should  exist.  The  Americans  adopt  the  conclusion 
of  Professor  Christian  ;  but  for  a  wholly  different  reason. 

{k)  6  Co.  76  a ;   1  GreenL  Ev.  White,  1  Leach,  C.  L.  430 ;    R, 

§$  42,  and  370,  4th  Ed.  v.  Serva,  2  Car.  &  K.  56 ;  see 

(/)  Introd.  §  12.  also  1  &  2  Vict.  c.  105. 

(m)  Ph.  &  Am.  Ev.  12 ;  Rose.  (n)  Ph.  &  Am.  Ev.  12 ;  Roec. 

Crim.  Ev.  132,  3rd   Ed.;   The  Crim.  Ev.  132,  3rd  Ed. 

Queens  rate,  2  B.  &  B.  284 ;  R,  (o)  3 Christ.  Blackst. 369,  note 

V.  Tajflor,    I   Peake,  11;  R.  v.  14. 
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Witnesses,  say  their  books,  are  not  allowed  to  be  ques- 
tioned as  to  their  religious  belief,  not  because  it  is  a 
question  tending  to  disgrace  them,  but  because  it  would 
be  a  personal  scrutiny  into  the  state  of  their  faith  and 
conscience,  foreign  to  the  spirit  of  free  institutions, 
which  oblige  no  man  to  avow  his  belief  {p).  But  surely 
both  these  views  are  extremes.  On  the  one  hand,  if  a 
witness  may  be  questioned  as  to  his  religious  opinions, 
it  can  only  be  on  the  assumption  that  a  knowledge 
of  them  would  in  some  way  or  other  assist  the  tribunal, 
in  which  case  it  becomes  a  fact  in  issue,  and  any  legiti- 
mate evidence  affecting  it  ought  to  be  received.  Very 
strong  proof  would  doubtless  be  required  to  induce  a 
court  to  disbelieve  the  answers  of  the  witness  on  these 
subjects — for  the  question  is  not  what  his  religious  opi- 
nions have  been  at  any  former  period,  but  what  they  are 
at  the  moment  he  is  standing  in  the  box.  On  the  other 
hand,  it  is  an  abuse  of  the  great  principles  of  civil  and 
religious  liberty  to  object  to  such  an  examination  as  inqui- 
sitoriaL  The  object  of  it  is  hot  to  pry  into  the  specula- 
tive views  of  the  witness,  but  to  enable  the  tribunal  to 
estimate  his  trustworthiness — in  accordance  with  which 
it  is  fully  established  that  he  cannot  be  questioned  as  to 
any  particular  religious  opinion,  nor  even  whether  he 
believes  in  the  Old  or  New  Testament.  No  question 
can  be  asked  beyond  whether  he  believes  in  a  God  the 
avenger  of  falsehood,  and  will  designate  a  mode  of  swear- 
ing binding  on  his  conscience  (q) ;  and  if  he  complies 
with  this,  he  cannot  be  asked  whether  he  considers  any 
other  mode  more  binding,  for  such  a  question  is  super- 
fluous (r).   And  we  apprehend  that  although  these  ques- 


(p)  1  Greenl.  £▼.  §  370,  note  supra,  ^  130,  131,  132. 
/2),  4th  Ed. ;  Tayl.  £▼.  (  1020,  (r)  So  held  by  the  judges  in 

note(/).  the  Queen*»  case,  2  B.  &  B.  284. 

(q)  See  the  authorities  cited 
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tions  may  be  put,  a  witness  is  not  bound  to  answer  if 
he  is  an  Atheist  or  a  Theist,  for  by  so  doing  he  might 
expose  himself  to  an  indictment  under  the  9  &  10  Will. 
III.  c.  32,  and  perhaps  also  at  common  law;  and  it  is 
an  established  principle  that  no  man  is  bound  to  crimi- 
nate himself — Nemo  tenetur  seipsum  prodere  (s). 

Forms  of  swear-       §  l^^-  1*he  ordinary  form  of  swearing  in  English 
"S"  courts  of  common  law  is  well  known.     The  witness 

holding  the  New  Testament  (t)  in  his  bare  right  hand^ 
is  addressed  by  the  officer  of  the  court  in  a  form,  which 
varies  according  to  the  nature  of  the  proceedings. 

On  trials  for  felony  it  runs  thus : — 

"  The  evidence  that  you  shall  give  to  the  court  and 
jury  sworn  between  our  sovereign  lady  the  Queen  and 
the  prisoner  at  the  bar,  shall  be  the  truth,  the  whole 
truth,  and  nothing  but  the  truth :  So  help  you  God." 

In  civil  cases  it  is — 

"  The  evidence  that  you  shall  give,  to  the  court  and 
jury  touching  the  matters  in  question,  shall  be  the  truth, 
the  whole  truth,  and  nothing  but  the  truth :  So  help  you 
God." 

The  witness  then  kisses  the  book. 

But  there  can  be  little  doubt  that  if  a  witness  allows 
himself  to  be  sworn  in  either  of  these,  or  perhaps  any 
other  form,  without  objecting,  he  is  liable  to  be  indicted 
for  perjury  if  his  testimony  prove  false  (a). 

§  159.  Numerous  instances  are  to  be  found  in  our 
books  of  the  application  of  the  principle  that  witnesses 
are  to  be  sworn  in  that  form  which  they  consider  bind- 
ing on   their  consciences.      Members  of  the  Kirk  of 

(i)  3  Bulst.  50.  in  practice. 

(0    Strictly    speaking,     this  (u)  Sells  v.  Heare,  3  B.  &  B. 

should  be  the  four  Evangelists ;  232 ;  and  1  &  2  Vict  c.  105. 
but  the  distinction  is  disregarded 


. 


WITNE88BS. 

Scotland  (:r),  and  others  (y),  who  object  to  kissing  or 
teaching  the  book,  hare  been  sworn  by  lifting  up  the 
right  hand  while  it  lay  open  before  them.  Irish  Roman 
Catholics  are  sworn  on  a  New  Testament  with  a  crucifix 
delineated  on  the  cover  (z).  Jews  are  sworn  on  the 
Pentateuch,  keeping  on  their  hats,  the  language  of  the 
oath  being  changed  from  "  So  help  you  God"  to  "  So 
hdp  you  Jehovah."  Mohamedans  are  sworn  on  the 
Koran,  and  the  ceremony  is  thus  described  in  R,  v. 
Morgan  (a).  The  book  was  produced.  The  witness 
first  placed  his  right  hand  fiat  upon  it,  put  the  other 
hand  to  his  forehead,  and  brought  the  top  of  his  fore- 
head down  to  the  book,  and  touched  it  with  his  head ; 
he  then  looked  for  some  time  upon  it,  and  on  being 
asked  what  efiTect  that  ceremony  was  to  produce,  he 
answered  that  he  was  bound  by  it  to  speak  the  truth. 
According  to  the  report  of  Omychund  v.  Barker  (b), 
part  of  the  ceremony  of  swearing  a  Hindoo  consists  in 
his  touching  the  foot  of  a  Bramin,  or,  if  the  party 
swearing  be  himself  a  priest,  then  the  Bramin's  hand  ; 
but,  if  this  is  deemed  by  their  religion  essential  to 
the  validity  of  an  oath,  it  is  obvious  that  Hindoos 
cannot  be  sworn  in  countries  where  no  Bramins  are  to 
be  found  (c).  A  Chinese  witness  has  been  sworn 
thus  (d).  On  getting  into  the  witness*box  he  knelt 
down,  and  a  china  saucer  having  been  placed  in  his 
hand,  he  struck  it  against  the  brass  rail  in  fi'ont  of  the 
box  and  broke  it.  The  officer  who  swears  the  witnesses 
then  administered  the  oath  in  these  words,  which  were 

(x)  MUdrone*s  case,  1  Leach,  (c)  We   understand    tbat   in 

C.   L.  412;    lValker*s  coie,  Id.  some  parts  of  India,  at  least,  the 

496 ;   Met  v.  Reid^  1  Peake,  23.  natives  are  sworn  on  a  portion  of 

(y)  CoU  v.  Dtdtoiiy  2  Sid.  6.  the  water  of  the  Ganges. 

{%)  Mac  Nally,  Er.  97.  (d)  R.  ▼.  Entrekman,  Car.  & 

\a)  1  Leach,  C.  L.  54.  M.  246.     See  also  Peake's  £v. 

{b)  1  Atk.  21.  141. 

p2 
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translated  by  the  interpreter  into  the  Chinese  language. 
^'  You  shall  tell  the  truth  and  the  whole  truth ;  the  saucer 
is  cracked,  and  if  you  do  not  tell  the  truth  your  soul 
will  be  cracked  like  the  saucer," 

§  160.  Whether  this  deference  to  the  conscience  of 
witnesses  would  be  carried  so  far  as  to  allow  a  form  of 
oath  involving  rites  which  our  usages  would  pronounce 
indecent  or  improper ;  as,  for  instance,  the  sacrifice  of 
an  animal  (e) ;  or,  as  in  patriarchal  times,  placing  the 
hand  under  the  thigh  of  the  person  by  whom  the  oath 
is  administered  (f),  has  not  been  settled  by  authority. 
The  great  question  in  all  such  cases  is  to  consider  whe- 
ther the  rite  suggested  is  malum  in  se,  and  the  scruples 
of  the  witness  against  being  sworn  in  any  other  way  are 
bon&  fide,  and  not  affected  with  the  view  of  evading 
the  obligation  of  an  oath  or  turning  the  ceremony  into 
contempt. 

Doubtful  expe-       §  161.  Atheism,  and  other  forms  of  infidelity  which 
exduMoo/^**      ^^^y  ^'  exercise  of  Divine  power  in  rewarding  truth 

and  punishing  falsehood,  remain  untouched  by  Omy- 
chund  V.  Barker  and  the  above  decisions,  and  are  still 
recognized  grounds  of  incompetency.  But  ought  this 
to  be  maintained  ?  at  least  so  far  as  casual  evidence  is 
concerned  ?  Is  it  wise  to  leave  in  the  power  of  every 
man  whose  breast  is  the  repository,  perhaps  the  sole  re- 
pository, of  evidence  affecting  the  lives  and  fortunes  of 
his  fellow  citizens,  to  stifle  that  evidence  by  pretending 
to  hold  erroneous  views  on   the  subject  of  religion  ? 

(e)  See  Genes,  xv.  9  et  seg.;  a   Chinese  witness  consisted  in 

Grotius  de  Jur.  Bell,  ac  Pac.  lib.  the  cutting  off  the  head  of  a  lire 

2,  c.  13,  §  10;    Liv.  lib.  1,  c.  cock  or  live  fowl.     Berncastle^s 

24.   It  is  said  that  in  the  island  of  Voyage  to  China,  vol.  2,  p.  39. 
Hong  Kong,  even  since  it  came  (^f)  Genesis,  chap.  24,  ver.  2; 

into  the  possession  of  the  British,  chap.^47,  ver.  29. 
part  of  the  ceremony  of  swearing 
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And  even  supposing  the  atheism,  epicureanism,  Jcc,  ever 
so  unfeigned  and  genuine,  is  it  not  more  properly  an 
objection  to  the  credit  than  to  the  competency  of  the 
witness? — for  it  amounts  simply  to  this,  that,  out  of 
four  sanctions  of  truth  one  has  no  influence  on  his 
mind  (g).  The  only  case,  as  has  been  well  observed, 
in  which  "  Cacotheism,'^  or  bad  religion,  is  a  legitimate 
ground  for  the  exclusion  of  testimony,  is  where  a  man 
belongs  to  a  religion  the  god  of  which  ordains  per- 
jury (A) ;  and  the  fanatic  whose  creed  allows  mendacity 
in  private  and  false  swearing  in  public  (£)  is  more  dan- 


(g)  5  Benth.  Jud.  £▼.  125, 
126.  See  also  Introd.  §  16  el 
teq.,  and  f  54. 

(h)  See  Benth.  Jud.  Ev.  book 
9,  Part  3,  chap.  5,  Beet  2. 

(i)  "  Of  all  the  religious  codes 
known,"  says  Bentham,  "  the 
Hindoo  is  the  only  one  by  which, 
in  the  very  text  of  it,  if  correctly 
reported,  a  licence  is  in  any  in- 
stance expressly  given  to  false 
testimony,  delivered  on  a  judicial 
occasion,  or  for  a  judicial  pur- 
pcne.  •  *  •  Cases,  some 
extra-judicial,  some  judicial,  and 
upon  the  whole  in  considerable 
variety  and  to  no  inconsiderable 
extent,  are  speci6ed,  in  which 
falsehood,  false  witness,  false  tes- 
timony, are  expressly  declared  to 
be  allowable.  !•.  False  testi- 
mony of  an  exculpative  tendency, 
in  behalf  of  a  person  accused  of 
any  ofience  punishable  with 
death.  Three  cases,  however, 
are  excepted:  viz.  1.  Where  the 
ofience  consists  in  the  murder  of 
a  Bramin ;  or  2.  (What  comes 
lo  the  same  thing),  a  cow;  or 


3.  In  the  drinking  of  wine,  the 
offender  being,  in  this  latter  case, 
of  the  Bramin  caste."  •  •  • 
The  other  cases  stand  word  for 
word  as  follows.  '<  If  a  marriage 
for  any  person  may  be  obtained 
by  false  witness,  such  falsehood 
may  be  told ;  as  upon  the  day  of 
celebrating  the  marriage,  if  on 
that  day  the  marriage  is  liable  to 
be  incomplete,  for  want  of  giving 
certain  articles,  at  that  time,  if 
three  or  four  falsehoods  be  as- 
serted, it  does  not  signify ;  or  if, 
on  the  day  of  marriage,  a  man 
promises  to  give  his  daughter 
many  ornaments,  and  is  not  able 
to  give  them,  such  falsehoods  as 
these,  if  told  to  promote  a  mar- 
riage, are  allowable.  If  a  man, 
by  the  impulse  of  lust,  tells  lies 
to  a  woman,  or  if  his  own  life 
would  otherwise  be  lost,  or  all 
the  goods  of  his  house  spoiled,  or 
if  it  is  for  the  benefit  of  a  Bramin, 
in  such  affairs,  falsehood  is  al- 
lowable." Benth.  Jud.  £v.  vol. 
i.  pp.  235,  236 ;  and  vol.  v.  p, 
131.    We  have  verified  his  re- 
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gerou8  in  the  witness-box  than  any  form  of  infidel  that 
could  present  himself.  Even  atheism,  as  justly  remarked 
by  Lord  Bacon  (A),  ^Meaves  a  man  to  sense,  to  philo- 
sophy, to  natural  piety,  to  laws,  to  reputation :  all  which 
may  be  guides  to  an  outward  moral  virtue,  though  re- 
ligion were  not;  but  superstition  dismounts  all  these, 
and  erecteth  an  absolute  monarchy  in  the  minds  of 
men."  Experience  has  ever  shewn  that  while  an  en- 
lightened sense  of  religion,  and  faith  in  the  attributes 
and  government  of  God,  raise  the  standard  of  truth  and 
establish  a  love  of  it  in  the  human  mind,  superstition 
and  irreligion  alike  lower  the  one  and  extinguish  the 
other.  And,  whatever  might  have  been  formerly  urged 
in  favour  of  the  exclusion  in  question,  it  seems  incon- 
sistent to  retain  it  at  the  present  day ;  since  the  6  &  7 
Vict.  c.  22,  has  allowed  the  unsworn  testimony  to  be 
received  of  the  members  of  certain  barbarous  and  un- 
civilized races  in  the  British  colonies,  who  are  described 
in  that  statute  (whether  truly  or  not  is  immaterial  to  our 
present  purpose)  as  '^  destitute  of  the  knowledge  of  God 
and  of  any  religious  belief." 


feretice  for  these  extraordtnaTy 
statements.  The  above  passages 
will  be  found  in  the  translation 
of  Pootee,  ch.  3,  sect  9,  in  Hal- 
bed's  Code  of  Gentoo  Laws. 
The  lower  order  of  Irish,  althoiigb 
timorous  of  taking  even  true 
oaths  in  general,  commonly  con- 
sider perjury  to  save  a  criminal 
from  capital  punishment  either 
as  no  crime  at  all,  or  at  most  a 
peccadillo.  To  these  instances 
may  be  added  the  principle  laid 
down  by  Mascardue  relative  to 
confessions  to  clergymen,  who, 
not  satisfied  with  contending  that 


such  confessions  ought  to  be  ib- 
violable,  goes  on  to  say  that  if 
the  priest  be  examined  as  a  wit- 
ness to  prove  what  was  stated 
to  him  in  confession,  **  potest  di- 
cere  le  nihil  icire,  ex  eo  quod  illud 
quod  scit,  ecit  ut  Deus ;  et  ut  Dens 
non  producitur  in  testem,  sed  ut 
homo,  et  tanquam  homo  ig^orai 
illud  super  quo  producitur:" 
Mascardus,  de  Prob.  Quaest.  6, 
NN.  50,  51 ;  1  Greenl.  Evid. 
§  247,  4th  Ed. 

(A)  Bacon's  Essay  on  Super- 
stition. 
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§162.  The  third  ground  remains  to  be  noticed,  namely,  3-  Refusal  to 

t  i.       1  1        t  11    1  ..  .  1      comply  with  re- 

the  refusal  by  the  person  called  as  a  witness  to  comply  ligious  forms. 

with  religious  forms ;  in  other  words,  to  guarantee  the 

truth  of  his  testimony  by  the  sanction  of  an  oath  in  any 

shape.     A  perverse  refusal  to  be  sworn  is  always  treated^?w^/^i^c<^W*>^. 

as  a  contempt  of  court ;  but  great  difficulty  has  arisen 

in  modem  times  from  the  circumstance  that  several  sects 

of  Christians,  and  individual  members  of  other  sects, 

entertain  conscientious  objections  to  the  use  of  oaths; 

relying  on  the  command  in  the  New  Testament,  *'  Swear 

not  at  all  (Z).*'     In  some  instances  the  legislature,  satis- 


(/)  Matt  T.  34.  In  the  original 
fji^  6fi6cai  SXmc,  in  the  Vulgate 
"non  jurare  omnini^;"  and  the 
prohibition  is  repeated  James,  v. 
12.  Most  Christians  consider  that 

these  words  are  only  to  be  under- 
stood with  reference  to  profane, 
ruii,  and  perhaps  evasive  swear- 
ing, and  were  not  at  all  intended 
to  prohibit  oaths  taken  according 
to  the  teaching  of  the  Old  Testa- 
ment, ''in  truth,  in  judgment, 
end  in  righteousness."  Jerem.  iv. 
2.     The  discourse  contained  in 
Matt,  v.,  of  which  the  aboye  pas- 
sage forms  part,  is  directed  gene- 
ral||r  against  abuses  and  evasions 
that  bttd  crept  into  the  obeenrance 
of  the  moral  law,  all  intention 
of  revoldng  any  part  of  which 
ia  expressly  disclaimed :  see  ver. 
17.     Thus  with  respect  to  the 
auljeet  in  question :  the  Jews  were 
commanded  to  swear  by  the  name 
of  God,  Deut  vL  13,  and  were  told 
that  they  noust  not  forswear  them- 
seives.  Ley.  xix.  1 2.  Now,  the  Ser- 
mon on  the  Mount  does  not  ab- 
rogate this,  but,  on  the  contrary, 
proceeds  to  shew  that  swearing  by 


created  beings  is  in  effect  swear- 
ing by  the  Creator  of  them  **  Ye 
have  heard  that  it  hath  been  said 
by  them  (qu.fo  them?  eppidri  roiQ 

dpX^ioic)  of  old  time.  Thou  shalt 
not  forswear  thyself,  but  shalt  per- 
form unto  the  Lord  thine  oaths. 
But  I  say  unto  you,  Swear  not  at 
all ;  neither  by  heaven,  for  it  is 
God*s  throne :  nor  by  the  earth, 
for  it  is  his  footstool :  neither  by 
Jerusalem,  for  it  is  the  city  of  the 
great  King.     Neither  shalt  thou 
swear  by  thy  head,  because  thou 
canst  not  make  one  hair  white  or 
black.     Bat  let  your  communi- 
cation be,  Yea,  yea;  Nay,  nay: 
for    whatsoever   is    more    than 
these  cometh   of   evil."     Matt, 
y.  yer.  33,  eC  uq.  This  seems  con- 
firmed by  a  subsequent  passage  of 
this  very  gospel,  Matt,  xxiii.  16, 
ei  seq.,  where  our  Lord  addresses 
the  scribes  and  Pharisees  thus: 
**  Woe  unto  you,  ye  blind  guides, 
which  say,  Whosoever  shall  swear 
by  the  temple,  it  is  nothing :  but 
whosoever  shall  swear  by  the  gold 
of  the  temple,  he  is  a  debtor.  Ye 
fools,  and  blind:  for  whether  is 
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fied  that  these  scruples  were  bona  fide,  judiciously  gave 
way  to  them,  and  interposed  for  the  relief  of  the  parties 
by  substituting  a  solemn  affirmation  or  declaration  for  an 
oathy  rendering,  however,  a  £dse  affirmation  or  declara- 
tion punishable  as  for  perjury.  The  statutes  on  this 
subject  extend  to  members  of  the  Society  of  Friends, 
(commonly  called  Quakers)  (m),  Moravians  (n),  and  Se- 
paratists (o) ;  as  also  to  persons  who  have  been  Quakers 
or  Moravians,  but  though  ceasing  to  be  such  continue 
to  object  conscientiously  to  taking  oaths  (p).  The  dif- 
ference in  the  forms  of  affirmation  given  by  these  sta- 
tutes is  singular.  In  the  case  of  Quakers  and  Mora- 
vians it  runs  thus:  ^'I  A.  JB.  being  one  of  the  people 
called  Quakers  (or  one  of  the  persuasion  of  the  people 
called  Quakers,  or  of  the  United  Brethren  called  Mora- 
vians, as  the  case  may  be,)  do  solemnly,  sincerely  and 
truly  declare  and  affirm."     With  the  Separatists  it  is : 


greater,  the  gold,  or  the  temple 
that  sanctifieth  the  gold?  And 
whosoever  shall  swear  by  the  al- 
tar, it  is  nothing :  but  whosoever 
Bweareth  by  the  gift  tliat  is  upon 
it,  he  is  guilty.  Ye  fools,  and 
blind :  for  whether  is  greater,  the 
gift,  or  the  altar  that  sanctifieth 
the  gift?  Whoso  therefore  shall 
swear  by  the  altar,  sweareth  by 
it,  and  by  all  things  thereon.  And 
whoso  shall  swear  by  the  temple, 
sweareth  by  it,  and  by  him  that 
dwelleth  therein.  And  he  that 
shall  swear  by  heaven,  sweareth 
by  the  throne  of  God,  and  by  him 
that  sitteth  thereon."  One  thing 
is  however  certain,  that  if  the 
words  ''Swear  not  at  all"  are  to 
be  understood  as  an  absolute  pro- 
hibition of  calling  God  to  wit- 
ness under  aity  circumstances,  the 
Apostle  Paul  has  most  unequi- 


vocally violated  this  command  in 
several  passages  of  his  epistles; 
as,  for  instance,  "  Now  the  things 
which  I  write  unto  you,  behold, 
before  God,  I  lie  not,"  Gal.  i.  20. 
'*  God  it  my  witness,  whom  I 
ser\'e,  &c.,"  Rom.  i.  9.  "  I 
call  God  for  a  record  upon  my 
soul,"  2  Cor.  i.  23.  See  also 
2  Cor.  xi.  31 ;  1  Thes.  ii.  5 ;  Phil. 
i.  8.  In  the  Epistle  to  the  He- 
brews, ch.  vi.  ver.  16,  also,  he 
says,  **  For  men  verily  swear  by 
the  greater :  and  an  oath  for  con- 
firmation is  to  them  an  end  of  all 
strife,'*  and  refers  to  the  oath 
taken  by  God  himself  to  Abra- 
ham, ver.  13 — 17. 

(m)  3  &  4  WiU.  IV.  c.  49. 

(fi)  Id. 

(o)  3  &  4  Will.  iV.  c.  82. 

(p)  1  &  2  Vict.  c.  77. 
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"I  A.S.  do,  in  the  presence  of  Almighty  God^  solemnly, 
sincerely,  and  truly  affirm  and  declare  that  I  am  a  mem- 
ber of  the  religious  sect  called  Separatists,  and  that  the 
taking  of  any  oath  is  contrary  to  my  religious  belief,  as 
well  as  essentially  opposed  to  the  tenets  of  that  sect ; 
and  I  do  also  in  the  same  solemn  manner  affirm  and 
declare."  This  formula  seems  an  oath  in  reality.  In 
the  remaining  two  cases  the  form  is:  ^*I  A.£.  having 
been  one  of  the  people  called  Quakers,  (or  one  of  the 
persuasion  of  the  people  called  Quakers,  or  of  the  United 
Brethren  called  Moravians,  as  the  case  may  be,)  and  en- 
tertaining conscientious  objections  to  the  taking  of  an 
oath,  do  solemnly,  sincerely,  and  truly  declare  and  affirm." 
Members  of  other  Christian  sects,  the  tenets  of  which 
recognise  the  lawfulness  of  oaths,  are  not  protected  by 
statute,  and  are  still  compellable  to  be  sworn. 

§  163.  3^.  Incompetency  from  interest.  Since  the  s*.  iDcompe- 
passing  of  the  6  &  7  Vict.  c.  85,  the  only  persons  dis-  InJ^w^.^™ 
qualified  from  giving  evidence  on  the  ground  of  interest 
are  the  parties  to  the  suit,  and  their  wives;  and  al- 
though that  incompetency  has  been  in  a  great  degree 
taken  away  by  subsequent  enactments,  so  that  even  with 
respect  to  them  competency  may  now  be  looked  on  as 
the  rule  and  incompetency  the  exception,  still  it  will  be 
advisable  to  treat  the  subject  as  it  existed  at  common 
law,  and  then  point  out  the  extent  of  the  statutory  modi- 
fications. 

§  164.  First,  then,  of  the  parties  to  the  suit.     "  Nemo  l.  Ptrtic*  to 
in  propria  causa  testis  esse  debet  (y),"  was  the  rule  of  the  JJ  "/^  ^^^' 
common  law — a  rule,  according  to  the  best  authorities, 
founded  sokly  on  the  interest  which  the  parties  to  the 

(9)  1  Blacktt.  Com.  443.    See  Cod.  lib.  4.  tit.  20,  1.  10;  Hu- 

also  3  Id.  371 ;  Co.  Litt.  6  b.    It  berus,  Prael.  Jur.  Civ.  lib.  22,  tit. 

was  the  same  in  the  civil  law :  5^  n.  6. 
■ee  Dig.  lib.   22,  tit  5,  1.  10; 
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suit  are  supposed  to  have  in  it(f);  and  consequently, 
when  it  appears  that  they  have  none,  or  that  any  which 
they  ever  had  has  been  removed,  their  evidence  ought  to 
be  received ;  as,  for  instance,  where  one  of  several  de- 
fendants has  suffered  judgment  by  default;  or  had  a 
nolle  prosequi  entered  i^ainst  him,  under  circumstances 
which  render  him  indifferent  to  the  result  of  the  contest 
between  his  companions  and  the  plaintiff,  &c.  (Q.  So,  if 
the  name  of  a  party  appearing  on  the  record  as  a  defen* 
dant  were  conclusively  to  exclude  him  from  being  a  wit- 
ness, a  plaintiff  or  prosecutor  might  in  many  cases  ob- 
tain an  unjust  verdict,  by  making  defendants  of  all  the 
witnesses  who  could  give  evidence  in  favour  of  his  real 
adversary  (ic).  When,  therefore,  the  court  sees  that 
there  is  no  evidence  against  some  of  several  defendants 
it  will,  in  its  discretion,  direct  a  verdict  to  be  taken  for 
them  before  the  others  are  called  on  for  their  defence  {x). 
And  a  like  practice  is  followed  where  the  evidence  of 
the  person  whose  name  appears  on  the  record  as  de- 
fendant is  required  by  the  plaintiff  or  the  crown  {y). 

Exceptions.  §  165.  There  were  several  common  law  exceptions  to 

At  common       this  part  of  the  rule  in  question.    The  first  which  we 
PnwecQtora.       shall  notice  is  perhaps  more  apparent  than  real,  viz.  that 

the  prosecutor  of  an  indictment  or  information  is  in 
general  a  competent  witness  against  the  accused  (jet). 
The  reason  of  this  is,  that  in  contemplation  of  law  the 
suit  is  the  suit  of  the  crown,  instituted  not  to  redress 


(0  Ph.  &  Am.  £v.  47;  Tayl.  pL  64;  Anon  A  Mod.  11,  pi.  34; 

^v.SS955,956;WorraUv, Jones,  White  v.    HiU,  6  Q.  B.  487; 

7  Bingh.  398, 399 ;  Pipe  v.  Stede,  Wakeman  t.  Lindsey,  15  Jar.  79, 

2  Q.  B.  733.  and  authoritiM  in  the  last  note. 

(0  See  Tayl.  Ev.  §§  955—961.  (y)  Tayl.  Ev.  §  958. 

(ti)  12  Afls.  pi.  11  &  12;  Dy         {g)  "  A  doner  evidence  cbes- 

moke'i  cttte,  Sav.  34,  pi.  81 ;  Net-  cun  serra  admitte  pur  le  roy." 

lau  V.  Hann^,  2  Car.  &  K.  710.  Stanndf.  P.  C.  163. 

(r)  Creswick's  case,  Clayt  37, 
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the  injury  done  to  the  person  by  whom  the  law  is  set  in 
motion^  but  to  punish  the  offender  for  disturbing  the 
peace  of  the  sovereign  and  the  good  order  of  society. 
And  hence  the  appellor  in  an  appeal  of  felony,  while 
that  mode  of  proceeding  was  in  use,  was  not  a  compe- 
tent witness  against  the  appellee ;  for  the  suit  was  his 
own  (a).    The  prosecutor  of  an  indictment,  &c.  has  not 
in  general  any  direct  pecuniary  interest  in  the  result ;  for 
although  under  certain  statutes  he  may  be  awarded  his 
costs,  yet  this  is  discretionary  with  the  judge,  and  does 
not  flow  as  a  necessary  consequence  from  a  verdict  of  con- 
viction.    **  But,'*  as  observed  in  a  text  work  published 
before  the  passing  of  the  6  &  7  Vict.  c.  85  (ft),  ^*  although 
in  general  a  prosecutor  or  party  aggrieved  has  no  interest 
in  the  event  of  a  prosecution,  and  is  therefore  a  compe- 
tent witness,  there  are  several  classes  of  cases  in  which, 
by  virtue  of  some  legislative  enactment,  he  is  entitled  to 
a  particular  benefit  or  advantage  upon  obtaining  a  con- 
viction of  the  party  accused.     In  these  cases  where  the 
benefit  or  advantage  will  immediately  result  to  the  wit- 
ness on  a  conviction  being  obtained,  the  witness  will  be 
interested,  and  he  will  be  incompetent  unless  the  general 
role  of  law  be  dispensed  with  in  the  particular  case, 
either  by  some  legislative  enactment,  or  some  principle 
of  public  policy  requiring  that  his  evidence  shall  be 
recaved."    The  most  important  instance  of  this  latter 
exception  is  in  the  case  of  prosecutions  for  robbery  or 
theft,  where  the  party  injured  is  competent,  notwith- 
Btanding  he  becomes  entitled  to  a  restitution  of  his  pro- 
perty immediately  upon  obtaining  a  conviction  of  the 
ofiender(c).     It  seems,  however,  that  these  distinctions 
are  now  at  an  end,  and  the  prosecutor  is  competent 
in  all  cases  by  virtue  of  the  6  &  7  Vict  c.  85,  and  14  & 
15  Vict  c.  99  (d). 

(a)  2  Hale,  P.  C.  281 ,  282.  (d)  See  the  former  of  these  sU- 

{b)  Ph.  &  Am.  £v.  66.  tutes,  tupra,  §  139 ;  and  the  latter, 

(e)  ItL  infra. 
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Approvers  aDd  ^  166.  A  Striking  exception  to  the  common  law  rule 
p  .  YfhiQii  excluded  the  evidence  of  parties  interested  in  the 
event  of  a  suit,  or  question  at  issue,  is  to  be  found  in 
the  old  system  of  allowing  persons  indicted  for  treason 
or  felony  to  become  approvers,  and  the  modem  one  of 
receiving  the  evidence  of  accomplices, — the  "  socii  vel 
auxiliatores  criminis"  of  the  civilians.  The  necessity  for 
admitting  this  kind  of  evidence  has  been  recognized  by 
the  laws  of  all  countries,  and  is  of  extreme  antiquity 
in  our  own  (e).  The  reasons  for  it  were  thus  explained 
by  a  very  able  judge,  on  an  important  occasion  (/): 
'^  If  it  should  ever  be  laid  down  as  a  practical  rule  in 
the  administration  of  justice,  that  the  testimony  of  ac- 
complices should  be  rejected  as  incredible,  the  most  mis- 
chievous consequences  must  necessarily  ensue;  because 
it  must  not  only  happen  that  many  heinous  crimes  and 
offences  will  pass  unpunished,  but  great  encouragement 
will  be  given  to  bad  men,  by  withdrawing  from  their 
minds  the  fear  of  detection  and  punishment  through  the 
instrumentality  of  their  partners  in  guilt,  and  thereby- 
universal  confidence  will  be  substituted  for  that  distrust 
of  each  other,  which  naturally  possesses  men  engaged  in 
wicked  purposes,  and  which  operates  as  one  of  the  most 
effectual  restraints  against  the  commission  of  those 
crimes,  to  which  the  concurrence  of  several  persons  is 
required.  No  such  rule  is  laid  down  by  the  law  of 
England  or  of  any  other  country."  At  first  sight  it  might 
seem  that  previous  to  the  6  &  7  Vict,  c.  86,  the  objec- 
tion to  the  testimony  of  such  persons  would  have  been 
properly  ranged  under  those  founded  on  infamy  of  cha- 
racter :  but  as  objections  of  that  nature  could  only  be 

(e)  Approvers  are,  we  believe,  (f)  L.  C.  J.  Abbott's  Chai^ 

mentioned  in  the  ancient  treatise  (o  the  Grand  Jury  on  the  Special 

entitled  "  Dialogus  de  Scaccario.  Commission  in  April,  1820;  33 

See  also  12  Edw.  IV.  10,  B.  pi.  Ho.  St.  Tr.  689. 
26;  2  Hen.  VI I.  3,  A.  pi.  8. 
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supported  by  proof  of  a  conviction  of  an  offence,  and 
judgment  of  the  court  thereon  (^r),  it  followed  that  a 
confession  by  a  witness  of  any  conduct,  however  infa- 
mous, only  went  to  his  credit ;  so  that  the  true  ground 
of  objection  to  the  evidence  of  approvers  or  accomplices 
arises  from  the  obvious  interest  which  they  have  to  save 
themselves  from  punishment  by  the  conviction  of  the 
accused  against  whom  they  appear.  The  old  law  of 
approvement,  and  the  modern  practice  of  admitting  the 
evidence  of  accomplices,  are  thus  fully  and  clearly  stated 
by  Lord  Mansfield,  C.  J.,  in  R.  v.  Rudd  (A).  "  The  law 
of  approvement,  in  analogy  to  which  this  other  practice," 
(i.  e.  of  receiving  the  evidence  of  accomplices,)  '^  has 
been  adopted,  and  so  modelled  as  to  be  received  with 
more  latitude,  is  still  in  force,  and  is  very  material.  A 
person  desiring  to  be  an  approver,  must  be  one  indicted 
of  the  offence^  and  in  custody  on  that  indictment:  he 
must  confess  himself  guilty  of  the  offence,  and  desire 
to  accuse  his  accomplices :  he  must  likewise  upon  oath 
discover,  not  only  the  particular  offence  for  which  he  is 
indicted ;  but  all  treasons  and  felonies  which  he  knows 
of;  and  afler  all  this,  it  is  in  the  discretion  of  the  court,* 
whether  they  will  assign  him  a  coroner,  and  admit  him 
to  be  an  approver  or  not:  for  if,  on  his  confession  it 
appears,  that  he  is  a  principal  and  tempted  the  others, 
the  court  may  refuse  and  reject  him  as  an  approver. 
When  he  is  admitted  as  such,  it  must  appear  that  what 
he  has  discovered  is  true;  and  that  he  has  discovered 
the  whole  truth.  For  this  purpose,  the  coroner  puts  his 
appeal  into  form ;  and  when  the  prisoner  returns  into 
court,  he  must  repeat  his  appeal,  without  any  help  from 
the  court,  or  from  any  bystander.  And  the  law  is  so 
nice,  that  if  he  vary  in  a  single  circumstance,  the  whole 
falls  to  the  ground,  and  he  is  condemned  to  be  hanged ; 
if  he  fail  in  the  colour  of  a  horse,  or  in  circumstances  of 

(g)  Supra,  §  138.  (A)  Cowp.  331. 
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itime,  80  rigorous  is  the  law,  that  he  is  condemned  to  be 
banged ;  much  more,  if  he  fail  in  essentials.  The  same 
consequences  follow  if  he  does  not  discover  the  whole 
truth :  and  in  all  these  cases  the  approver  is  convicted 
on  his  own  confession.  See  this  doctriue  more  at  large 
in  Hale's  Pleas  of  the  Crown,  vol.  2,  p.  226  to  236 ; 
Staund.  PL  Crown,  lib.  2,  c.  52  to  c.  68;  3  Inst.  129.— 
4  A  further  rigorous  circumstance  is,  that  it  is  necessary 
to  the  approver's  own  safety,  that  the  jury  should  believe 
him;  for  if  the  partners  in  his  crime  are  not  convicted, 
the  approver  himself  is  executed.  Great  inconvenience 
arose  out  of  this  practice  of  approvement.  No  doubt, 
if  it  was  not  absolutely  necessary  for  the  execution  of 
the  law  against  notorious  offenders,  that  accomplices 
should  be  received  as  witnesses,  the  practice  is  liable  to 
many  objections.  And  though,  under  this  practice,  they 
are  clearly  competent  witnesses,  their  single  testimony 
alone  is  seldom  of  sufficient  weight  with  the  jury  to  con- 
vict the  offenders;  it  being  so  strong  a  temptation  to 
a  man  to  commit  perjury,  if  by  accusing  another  he  can 
escape  himself.  Let  us  see  what  has  come  in  the  room 
of  this  practice  of  approvement.  A  kind  of  hope,  that 
•accomplices,  who  behave  fairly  and  disclose  the  whole 
truth,  and  bring  others  to  justice,  should  themselves 
escape  punishment,  and  be  pardoned.  This  is  in  the 
nature  of  a  recommendation  to  mercy.  ♦  *  *  The 
accomplice  is  not  assured  of  his  pardon ;  but  gives  his 
evidence  in  vinculis,  in  custody :  and  it  depends  on  the 
title  he  has  from  his  behaviour,  whether  he  shall  be  par- 
doned or  executed." 

^  167.  But  although  in  strictness  a  jury  may  legally 
(except  where  two  witnesses  are  required  by  law)  con- 
vict on  the  unsupported  evidence  of  an  accomplice  or 
socius  criminis  (i),  yet  a  judicious  practice  has  grown 

(t )  See  the  authorities  collected      tice  of  the  civil  law  on  this  subject 
tuproy  §  135,  n.  (</).   For  the  prac-      see  Mascard.  de  Prob.  Cond.  158. 
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^up^  now  so  uniyersally  followed  as  almost  to  have  the 
force  of  law,  by  which  judges  always  advise  juries  to  re- 

,  quire  such  evidence  to  be  corroborated  in  some  material 
part  by  untainted  testimony.     It  is  not,  however,  every 

'participation  in  a  crime  which  will  render  a  party  an 
accomplice  in  it,  so  as  to  require  his  evidence  to  be  con- 
firmed (A).  The  nature  of  the  confirmation  in  each  case 
must  of  course  depend  very  considerably  on  its  peculiar 
circumstances;  but  a  few  general  principles  may  be 
stated.  First,  then,  it  is  not  necessary  that  the  story 
told  by  the  accomplice  should  be  corroborated  in  every 
circumstance  he  details  in  evidence ;  for,  if  so,  the  calling 
him  as  a  witness  might  be  dispensed  with  altogether  (/). 
Again,  notwithstanding  some  olid  cases  to  the  contrary, 
it  seems  now  settled  that  the  corroboration  should  not  be 
merely  as  to  the  carpus  delicti^  but  should  go  to  some 
circumstances  afiecting  the  identity  of  the  accused  as 
participating  in  the  transaction  (m).  "  A  man,"  says 
Lord  Abinger,  C.  B.,  ^*  who  has  been  guilty  of  a  crime 
himself  will  always  be  able  to  relate  the  facts  of  the 
case;  and  if  the  confirmation  be  only  on  the  truth  of 
that  history,  without  identifying  the  persons,  that  is  really 
no  corroboration  at  all  (n)."  Confirmatory  evidence  by  J 
the  wife  of  an  accomplice  will  not  suffice,  for  they 
must  for  this  purpose  be  considered  as  one  person  (p). 
Neither  ought  the  jury  to  be  satisfied  merely  with  the 
evidence  of  several  accomplices  who  corroborate  each^ 
other  (p). 


(ik)  R.  V.  Hargravej  5  Car.  & 
P.  170;  R,  y.JarviM,  2  Moo.  & 
R.40. 

(/)  31  Ho.  St.  Tr.  980. 

(«)  R.  v.  Farter,  8  C.  &  P. 
106 ;  R.  V.  Addis,  6  C.  &  P.  388; 
R.V.  WM,Jd,595;  R.v.  Wilket, 
7  C.  &  P.  272 ;  R.  v.  Moorei,  Id. 
270 ;  R.  V.  Dyke,  8  C.  &  P.  261. 


(n)  R.  V.  FarUr,  8  C.  &  P. 
108.  Similar  language  was  used 
by  Parke,  B.,  in  R.  v.  Parker, 
Kent  Sp.  Ass.  14  Vict.,  MS. 

(a)  R.  V.  Neal,  7  C.  &  P.  168. 

(p)  31  Ho.  St.  Tr.  1122—3; 
R.  Y.  Noaket,  5  C.  &  P.  326 ;  R. 
V.  Magill,  Ir.  Circ.  Rep.  418. 
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lisves  from 
CbaDoery. 


§  168.  When  an  issue  was  directed  from  the  Court 
of  Chancery  to  be  tried  in  a  court  of  law,  it  was  fre- 
quently made  part  of  the  order  that  the  plaintiff  or  de- 
fendant should  be  examined  as  a  witness.  So  when 
a  cause  was  referred  to  arbitration  from  a  court  of  law, 
it  was  usually  part  of  the  rule  that  the  arbitrator  be  at 
libei*ty  to  examine  the  parties. 


Stfttntoiy  ei- 
ceptioDS. 


§  169.  The  first  general  statutory  exception  to  this  part 
of  the  rule  is  contained  in  the  9  &  10  Vict.  c.  95.  That  sta- 
tute, after  remodelling  the  County  Courts,  and  extending 
their  jurisdiction  to  £20,  enacts  in  its  83rd  section,  that 
'^  on  the  hearing  or  trial  of  any  action  or  on  any  other 
proceeding  under  this  act  the  parties  thereto,  their 
wives,  and  all  other  persons,  may  be  examined,  either 
on  behalf  of  the  plaintiff  or  defendant,  upon  oath,  or 
solemn  affirmation  in  those  cases  in  which  persons  are 
by  law  allowed  to  make  affirmation  instead  of  taking 
an  oath,  to  be  administered  by  the  proper  officer  of  the 
court."  This  must  not  be  looked  on  as  an  innovation 
introduced  for  the  first  time ;  for  the  old  Court  of  Con- 
science and  Court  of  Requests  acts  contained  similar 
provisions.  By  the  6  Geo.  IV.  c.  16,  s.  36,  the  Com- 
missioners in  Bankruptcy  are  empowered  to  '*  examine 
every  bankrupt  upon  oath,  either  by  word  of  mouth,  or 
on  inteiTogatories  in  writing,  touching  all  matters  re- 
lating either  to  his  trade,  dealings  or  estate,  or  which 
may  tend  to  disclose  any  secret  grant,  conveyance  or 
concealment  of  his  lands,  tenements,  goods,  money  or 
debts,  and  to  reduce  his  answers  into  writing,  which 
examination  so  reduced  into  writing  the  said  bankrupt 
shall  sign  and  subscribe."  The  old  bankruptcy  act,  1 
Jac.  I.  c.  15,  s.  7,  contained  a  similar  provision.  The 
8  &  9  Vict.  c.  48,  has  substituted  a  written  declaration 
for  an  oath  in  such  cases,  but  for  a  false  declaration  the 
party  may  be  indicted  for  perjury,  and  the  law  as  thus 
amended  has  been  incorporated  into  the  Bankrupt  Law 
Consolidation  Act,  12  &  13  Vict.  c.  106,  s.  17, 
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§  170.  Several  other  exceptions  to  the  rule  excluding 
the  evidence  of  parties  to  a  suit  or  proceeding  were 
introduced  by  modern  statutes:  until  the  very  title 
"  Incompetency  of  Parties  to  Suit"  was  almost  abolished 
by  the  14  &  15  Vict.  c.  99.  That  statute,  after  in  its  14  &  15  Vict, 
first  section  repealing  the  proviso  in  the  6  &  7  Vict.  c.  ' 
85,  which  retains  the  exclusion  of  the  evidence  of  such 
parties,  enacts  as  follows : 

Sect.  2.  "  On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any 
suit,  action,  or  other  proceeding  in  any  court  of  justice, 
or  before  any  person  having  by  law,  or  by  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evidence, 
the  parties  thereto,  and  the  persons  in  whose  behalf  any 
such  suit,  action,  or  other  proceeding  may  be  brought  or 
defended,  shall,  except  as  hereinafter  excepted,  be  com- 
petent and  compellable  to  give  evidence,  either  viva  voce 
or  by  deposition,  according  to  the  practice  of  the  court, 
on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action  or  other  proceeding. 

Sect.  3.  But  nothing  herein  contained  shall  render  *^y>2>yT4fek*/«/  /&^ 
person  who  in  any  criminal  proceeding  is  charged  with  //U^v^^  ^ 
the  commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction,  competent  or  com- 
pellable to  give  evidence  for  or  against  himself  or  her- 
self, or  shall  render  any  person  compellable  to  an- 
swer any  question  tending  to  criminate  himself  or  her- 
self, &c. 

Sect.  4.  Nothing  herein  contained  shall  apply  to  any 
action,  suit,  proceeding,  or  bill  in  any  court  of  common 
law,  or  in  any  ecclesiastical  court,  or  in  either  house  of 
parliament,  instituted  in  consequence  of  adultery,  or  to 
any  action  for  breach  of  promise  of  marriage." 

The  6th  sect,  provides  that  nothing  in  the  act  con- 
tained shall  repeal  any  provision  in  the  Wills  Act,  7 
Will.  IV.  &  1  Vict  c.  26. 

Q 
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2.  HusbaDds 
and  wives  of 
parties  to  suit. 


CoromoD  law 
exceptions. 


§  171.  The  other  persons  affected  by  this  rule  of  ex- 
clusion are  the  husbands  and  wives  of  the  parties  to  the 
suit  or  proceeding.  Husband  and  wife^  say  our  books, 
"  sunt  du8B  animae  in  came  una  (y) ;"  they  "  are  con- 
sidered as  one  and  the  same  person  in  law^  and  to  have 
the  same  affections  and  interest;  from  whence  it  has 
been  established  as  a  general  rule^  that  the  husband 
cannot  be  a  witness  for  or  against  the  wife,  nor  the  wife 
be  a  witness  for  or  against  the  husband,  by  reason  of 
the  implacable  dissension  which  might  be  caused  by  it, 
and  the  great  danger  of  perjury  from  taking  the  oaths 
of  persons  under  so  great  a  bias,  and  the  extreme  hard- 
ship of  the  case(r)."  This  rule  is  not  limited  to  the 
protecting  from  disclosure  matters  communicated  in 
nuptial  confidence,  or  facts  the  knowledge  of  which  has 
been  acquired  in  consequence  of  the  relation  of  husband 
and  wife;  but  is  an  absolute  prohibition  of  the  testi- 
mony of  the  witness  to  any  facts  affecting  the  husband 
or  wife,  as  the  case  may  be,  however  the  knowledge  of 
those  facts  may  have  been  acquired.  But  the  rule  only 
applies  where  the  husband  or  wife  is  party  to  the  suit 
in  which  the  other  is  called  as  a  witness,  and  does  not 
extend  to  collateral  proceedings  between  third  parties. 
In  such,  husband  and  wife  may  be  examined  as  wit* 
iiesses,  although  the  testimony  of  one  tend  to  confirm 
or  contradict  that  of  the  other  (5).  And  the  declarations 
of  a  wife  acting  as  the  lawfully  constituted  agent  of  her 
husband  are  admissible  against  him  like  the  declarations 
of  any  other  agent  (t). 

§  172.  To  this  branch  also  common  law  exceptions 


{g)  Co.  Litt.  6  b. 

(r)  Bac.  Abr.  Evidence,  A.  1. 
See  also  2  Hawk.  P.  C.  c.  46, 
s.  16 ;  Davis  v.  Dinwoody,  4  T. 
R.  678 ;  Hawkesworlh  v.  Shawlery 
12  M.  &  W.  45 ;  OXonnor  v. 


Majoribanks,  4  M.  &  Gr.  435 ; 
Barbat  v.  Allen,  7  Excb.  609. 

(s)  1  Phill.  £v.  72,  10th  Ed, ; 
Tayl.  Ev.  §  998. 

(0  1  Phill.  Ev.  78,  el  seq., 
10th  Ed. 
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are  not  wanting.  Where  one  of  the  married  par-  Charges  of  per- 
ties  uses  or  threatens  personal  violence  to  the  other,  '°^*  »nj«''y« 
the  law  will  not  allow  the  supposed  unity  of  person 
m  husband  and  wife  to  supersede  the  more  impor- 
tant principle  that  the  state  is  bound  to  protect  the 
lives  and  limbs  of  its  citizens  (u) ;  and  it  most  usually 
happens  that  offences  of  this  kind  cannot  be  proved 
without  the  evidence  of  the  injured  party.  Thus,  on 
an  indictment  against  a  man  for  assault  and  battery  of 
his  wife,  or  vice  versa,  the  injured  party  is  a  competent 
witness  (x) ;  and  husband  and  wife  may  swear  the  peace 
against  each  other  (y).  So  a  husband  may  be  principal 
ill  the  second  degree  to  a  rape  on  his  wife,  and  she  is  a 
competent  witness  against  him  (z) ;  but  principal  in  the 
first  degree  he  cannot  be,  for  obvious  reasons  (a).  So 
if  a  husband  commits  an  unnatural  offence  with  his  wife, 
she  is  a  competent  witness  against  him  (6).  The  case  Abduction. 
of  abduction  falls  within  this  exception.  On  indict- 
ments under  the  repealed  stat.  3  Hen.  VII.  c.  2,  for 
forcibly  taking  away  a  woman,  the  female,  though  mar- 
ried to  the  offending  party,  was  a  competent  witness 
against  him;  the  reasons  assigned  for  which  by  Mr. 
Justice  Blackstone  (c)  are,  that  ^'  in  this  case  she  can 
with  no  propriety  be  reckoned  his  wife,  because  a  main 
ingredient,  her  consent,  was  wanting  to  the  contract ; 
and  also  there  is  another  maxim  of  law,  that  no  man 


(ti)  2  Hawk.  P.  C.  c.  46,  s.  80,  10th  Ed. 

16;    Peake*t  Er.  173;    1  East,  (a)  1  Hale,  P.  C.  629. 

P.  C-  455;    B.  N.  P.  287;   1  (b)  K.  v.  Jellyman,  8  C.  &  P. 

Pfaill.  £7.  SO,  10th  Ed.  604. 

(x)     B.    N.   P.   287 ;    R.  ▼.  (c)  1  Blackst.  Comm.  443.  See 

Asirt,  1  Str.  633.  Swendsen't  cate,  14  Ho.  St  Tr. 

iy)  B.  N.  P.  287 ;  12  Mod.  454.  559, 575 ;  and  per  Abbott,  C.  J., 

(m)  Hawk,  in  loc.  cit. ;  Lord  in  R,  v.  Serjeant,  Ry.  &  Mo. 

Audl^'t  aue,  3  Ho.  St.  Tr.  402,  352. 
413;  Hatt.  116;    1    Phill.  Ev. 


q2 


228  INSTRUMENTS  OF  EVIDENCE. 

shall  take  advantage  of  his  own  wrong,  which  the  ra- 
visher  here  would  do,  if  by  forcibly  marrying  a  woman 
he  could  prevent  her  from  being  a  witness,  who  is  per- 
haps the  only  witness  to  that  very  fact."  This  statute 
is  now  replaced  by  the  9  Geo.  IV.  c.  31,  s.  19,  which 
makes  it  felony  to  take  away  from  motives  of  lucre, 
with  intent  to  marry  or  defile,  or  to  cause  to  be  mar- 
ried or  defiled  by  any  other  person,  any  woman  who 
shall  have  any  interest,  whether  legal  or  equitable,  pre- 
sent or  fiiture,  absolute,  conditional,  or  contingent,  in 
any  real  or  personal  estate,  or  shall  be  an  heiress  pre- 
sumptive or  next  of  kin  to  any  one  having  such  in- 
terest; but  the  female  so  taken  away  is  a  competent 
witness  on  an  indictment  under  this  statute  also,  not- 
withstanding her  subsequent  assent  to  the  marriage  and 
voluntary  cohabitation  (rf). 

Bigany.  §  1 73.  The  case  of  bigamy  presents  some  difficulty. 

The  first  wife,  or  husband,  as  the  case  may  be,  is  not  a 
competent  witness  against  the  accused ;  but  our  books 
'  say  that  the  second  wife,  or  husband,  is,  after  proof  of 
the  first  marriage^  for  that  then  the  second  marriage  isa 
nullity  {<?);  and  the  practice  is  in  accordance  with,  tibi^. 
The  truth  however  seems  to  be,  that  the  second  wife 
ought  to  be  received  in  these  cases  as  a  witness  against 
the  accused,  at  any  stage  of  the  trial,  on  the  same  grounds 
which  render  the  testimony  of  the  wife  receivable  on  in- 
dictments for  abduction,  under  the  3  Hen.  VII.  c.  2  and 
9  Geo.  IV.  c.  31,  s.  19(/)4  It  is  an  established  prin- 
ciple that  a  woman  is  a  competent  witness  against  any 
one,  even  her  lawful  husband,  who  has  done  violence, 
actual  or  constructive,  to  her  person ;  besides,  on  a  trial 

r 

{d)  Tayl.  Evid.  §  1000;  1  Pb.      Crim.  Er.  148,  3rd  Ed. 
Ev.  83,  lOtb  Ed.  (/)  See  ntpra^  §  172. 

(e)  Tayl.  Evid.  §  994 ;   Rose. 
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for  bigamy,  the  objection  to  the  competency  of  the  in- 
jured female  on  the  ground  that  she  is  the  wife  of  the 
accused  is  a  petitio  principii ;  for  whether  she  is  his 
lawful  wife  or  he  has  violated  the  criminal  law  by  pre- 
tending to  make  her  such  is  the  very  point  at  issue.  How 
strange  then  does  it  seem,  that  where  by  a  combination 
of  falsehood,  fraud,  and  sacrilege  he  obtains  possession 
of  her  person,  property,  and  perhaps  affection,  her 
mouth  is  to  be  stopped  against  him  because  she  is 
colourably  his  wife.  This  latter  reason  of  course  does 
not  apply  to  rendering  the  second  husband  competent 
on  a  charge  of  bigamy  brought  against  a  female ;  but 
the  first  does,  viz.,  that  lawful  marriage  or  wrongful 
marriage  in  violation  of  the  peace  of  the  Queen,  is  the 
direct  point  in  issue. 

§  174.  Whether  the  rule  in  question  extends  to  high  whether  has- 
treason  is  a  disputed   point.      Many  eminent  autho-  ^re  com**  tent 
rities  lay  down  that  in  such  cases  the  testimony  of  wiiDessea  against 
married  persons  is  receivable  against  each  other  {g) ;  on  charges  of  ° 
the  ground  of  the  great  heinousness  of  the  crime,  and  *>»g**  treason. 
that  the  ties  of  allegiance  to  the  sovereign  and  the  ob- 
ligation of  upholding  social  order  are   more  binding 
than  those  arising  out  of  the  relation  of  husband  and 
wife,  and  must  in  the  eyes  of  the  law  be  considered 
paramount  to  any  other  obligations  whatever.    To  this 
it  may  be  added,  that  although  marriage  is  an  institu- 
tion of  natural  law,  and  as  such  antecedent  to  all  forms 
of  government,  and  even  to  the  organization  of  civil 
society  (h\  the  complete  unity  of  person  between  hus- 
band and  wife  is  a  fiction,  which  the  law  dissolves  in 

ig)  So  laii  (not  decided,  for  are  Gilb.  £v.  133,  4tb  Ed.;  B. 

that  was  not  the  point  in  ques-  N.  P.  286;   2  £7.  Poth.  311. 
Ckvo,)    by    the    court  in   Mary  (A)  Pufendorf,  De  Jure  Nat. 

Grigg*t  cau,  M.  12  Car.  II. ;  T.  &  Gent.  lib.  6,  cap.  1. 
Raym.   1.     To  the  same  effect  ^ 
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cases  where  the  ends  of  justice  require  it(i).  There 
is,  however^  high  authority  the  other  way  (k),  and 
most  of  the  modem  text  writers  seem  disposed  to 
consider  the  evidence  not  receivable  (/).  They  argue 
that  as  a  woman  is  not  bound  to  disclose  her  hus- 
band's treason  (rn),  by  a  parity  of  reason  she  cannot  be 
a  witness  against  him  to  prove  it ;  but  to  this  it  may 
be  answered,  that  the  reason  why  the  wife  is  not  held 
responsible  in  such  a  case  is  that  she  owes  her  husband 
a  kind  of  allegiance,  and  may  be  supposed  to  be  acting 
under  his  coercion  — we  are  not  aware  that  a  husband 
would  be  excused  from  the  guilt  of  misprision  in  con- 
cealing the  treason  of  his  wife.  Under  the  old  feudal  law 
in  this  country,  when  the  vassal  took  the  oath  of  fealty 
to  his  lord,  it  was  with  the  express  saving  of  the  faith 
which  he  owed  to  his  sovereign  lord  the  king(n); 
probably  on  the  principle  stated  by  L.  C.  B.  Gilbert, 
that  "  our  allegiance  is  founded  on  the  benefit  of  our 
protection,  which  is  to  take  place  of  our  civil  interests 
that  relate  only  to  well  being  (o)."  The  question  is,  how- 
ever, an  embarrassing  one,  on  which  the  reader  must 
be  left  to  form  his  own  judgment. 

Statutory  ex-  §  176.  The  statutory  exceptions  to  this  rule  are  now 

ceptioDi.  extremely  numerous.     So  early  as  the  21  Jac.  I.  c  19, 

s.  6,  the  commissioners  of  bankruptcy  were  empowered 
to  examine  upon  oath  the  wife  of  any  bankrupt,  for  the 
purpose  of  finding  out  and  discovery  of  the  estates, 
goods,  and  chattels  of  the  bankrupt  concealed,  kept,  or 
disposed  of  by  her;  and  this  provision  was  re-enacted 

(i)  See  suprOf  §  172  e/  seq.  (m)  Anon,  P.   10  Jac.   I.,   1 

(^}  1  Hale,  P.  C.  301,  48.  Brownl.    47;    Trials    per   Pais, 

(/)  Ph.   &   Am.  Ev.    161;  1  371. 

Pb.  Ev.  72,  10th  Ed. ;  1  Grcenl.  (n)  Litt.  sect.  85,  86,  87. 

Ev.  §  345,  4th  Ed. ;  Tayl.  Ev.  (o)  Gilb.  Er.  134,  4lh  Ed. 

§  1001,  &c. 
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ia  substance  by  the  6  Geo.  IV.  c.  16,  s.  37.  By  thej 
8  &  9  Vict.  c.  48,  however,  it  was  enacted  that  both 
bankrupts  and  their  wives  should  be  examined  before 
the  commissioners,  without  being  sworn,  but  after 
making  and  signing  a  declaration  to  speak  the  truth, 
the  penalties  of  perjury  however  being  still  retained  in 
the  event  of  wilful  false  statement ;  and  this  has  been 
continued  by  the  Bankrupt  Law  Consolidation  Act,  12 
&  13  Vict  c.  106,  sect.  1 17,  118. 

§  176.  The  clause  in  the  County  Court  Act,  9  &  10 
Vict  c.  95,  which  rendered  the  parties  to  suits  com- 
petent witnesses  in  those  courts,  extends,  as  has  been 
seen,  to  "  their  wives,  and  all  other  persons  (j?)."  But 
iu  the  superior  courts  the  subsequent  statute,  14  &  15 
Vict.  c.  99,  while  it  removed  the  restriction  on  the  par- 
ties themselves  in  almost  all  cases,  contained  in  its  3rd 
section  an  express  clause,  that  nothing  therein  contained 
should  "in  any  criminal  proceeding  render  any  hus- 
band competent  or  compellable  to  give  evidence  for 
or  against  his  wife,  or  any  wife  competent  or  compel- 
lable to  give  evidence  for  or  against  her  husband  {qY — 
language  which  naturally  gave  rise  to  a  doubt  whether! 
husbands  and  wives  were  not  thereby  by  implication! 
rendered  competent  witnesses  for  and  against  each 
other  in  civil  proceedings.  This,  after  some  conflict 
of  opinion,  was  determined  in  the  negative  (r) — whe- 
ther rightly  or  not  is  now  immaterial  to  discuss;  for 
by  a  statute  passed  in  the  session  of  parliament  just  ex- 
pired, the  16  &  17  Vict  c.  83,  the  proviso  in  6  &  7  16  &  17  Vict. 
Vict  c.  85  which  continued  the  incompetency  of  the 
husbands  and  wives  of  the  parties  to  a  suit,  &c.,  is  re- 
pealed, and  the  following  provisions  enacted. 

(p)  Supray\  169.  609;  StapUton  v.  Croft,  16  Jur. 

Iq)  Supra,  §  170.  408. 

(r)   Barbai  ▼.  Alien,  7  Ezcb. 
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Sect.  1.  "On  the  trial  of  any  issue  joined,  or  of  any 
matter  or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the 
husbands  and  wives  of  the  parties  thereto,  and  of  the 
persons  in  whose  behalf  any  such  suit,  action,  or  other 
proceeding  may  be  brought  or  instituted,  or  opposed 
or  defended,  shall,  except  as  hereinafter  excepted,  be 
competent  and  compellable  to  give  evidence^  either  viva 
voce  or  by  deposition  according  to  the  practice  of  the 
court,  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding. 

Sect.  2.  Nothing  herein  shall  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband,  in  any  criminal 
proceeding,  or  in  any  proceeding  instituted  in  conse- 
quence of  adultery. 

}     Sect.  3.  No  husband  shall  be  compellable  to  disclose 

'any  communication  made  to  him  by  his  wife  during  the 

marriage,  and  no  wife  shall  be  compellable  to  disclose 

any  communication  made  to  her  by  her  husband  during 

.the  marriage." 


Persons  erro- 
Deously  sup- 
posed  locom- 
petent  wit- 
oesses. 

1.  The  Sove- 
reign. 


^  177.  Before  dismissing  the  subject  of  the  incompe- 
tency of  witnesses,  it  will  be  necessary  to  advert  to  cer- 
tain persons  who  in  consequence  of  their  peculiar  position 
or  functions  may  seem  incompetent  to  give  evidence. 
And  foremost  among  these  stands  the  sovereign.  It 
has  been  made  a  question  whether  he  can  be  examined 
as  a  witness  in  our  courts  of  justice,  and,  if  so,  whether 
the  examination  must  be  on  oath  in  the  usual  way.  Con- 
ceding of  course  that  no  compulsory  process  could  be  used 
to  obtain  the  evidence,  we  have  no'  doubt  that  both  ques- 
tions ought  to  be  answered  in  the  affirmative;  and  of  this 
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opinion  are  some  modem  text  writers  (t).  It  has  been 
objected  that  as  the  tribunal^  at  least  the  Court  of  King's 
Bench,  represents  the  sovereign,  there  is  an  absurdity 
in  asking  him  to  give  testimony  to  himself  (u) ;  but  the 
same  might  be  said  of  his  pleading  before  himself  which 
nevertheless  takes  place  in  all  criminal  trials — where  the 
sovereign  is  represented  in  one  sense  by  the  court,  and  in 
another  by  the  attorney-general  or  those  who  act  for 
him.  In  2  Rol.  Abr.  686,  H.  1,  is  the  following  passage : 
"  Semble  que  le  roy  ne  poet  estre  un  testimonie  en  un 
cause  per  son  lettres  desouth  son  signett  manuell.  Con- 
tra Hobard's  Rep.  288,  enter  Abigny  et  Clifton  en 
Chancery  allow."  But  in  Omichund  v.  Barker  (x)^ 
L.  C.  J.  Willes  says,  "  Even  the  certificate  of  the  king 
under  his  sign  manual  of  a  matter  of  fact,  (except  in  one 
old  case  in  chancery.  Hob.  213)  has  been  always  refused." 
The  case  referred  to  in  these  books  seems  to  be  that  of 
Lord  Abignye  v.  Lord  Clifton,  Hob.  213,  temp.  Jac.  I., 
in  which  the  question  was  concerning  a  promise  sup- 
posed by  the  plaintiff  to  be  made  to  him  of  assurance  of 
land  upon  the  marriage  of  his  lady,  being  daughter  and 
heir  apparent  to  Lord  Clifton  and  his  lady.  ''The  king," 
says  the  report,  ''  by  his  letters  under  his  signet  manual 
certified  to  the  late  Lord  Chancellor,  and  also  to  this, 
the  manner  and  substance  of  the  promise  as  it  was  made 
to  his  majesty  :  in  regard  whereof  his  majesty  gave  to 
the  Lord  Abignye  £18,000  in  lieu  of  £1000  per  annum 
in  land  which  he  had  promised,  which  certificate  was 
allowed  upon  the  hearing  for  a  proof  without  exception 
for  so  much."  This  case  stands  alone,  and  amounts  to 
little.  1.  The  evidence  was  admitted  without  exception 
taken.  2.  It  is  probable  that  the  reason  for  admitting 
it  was,  not  that  propter  honoris  respectum  the  sovereign 
could  not  be  examined  as  a  witness,  but  a  forced  analogy 

(I)  Tayl.  ETid.  §  1013 ;  Pb.  (u)  2  Hale,  P.  C.  2S2. 

&  Am.  £v.  8.  (x)  WiUes,  550. 
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between  the  certificate  of  the  king  and  the  certificate  of 
marriage  given  by  a  bishop,  &c.  And  this  view  derives 
some  confirmation  from  the  fact  that  in  the  same  reign, 
in  a  case  oi  Alsop  v.  JBowtrell (t/),  the  Court  of  Queen's 
Bench  held  for  sufficient  proof  of  a  marriage  at  Utrecht, 
a  certificate  under  the  seal  of  the  minister  of  that  town, 
and  of  die  town,  that  the  parties  had  been  married  there, 
and  that  they  cohabited  for  two  years  together  as  man 
and  wife;  a  decision  condemned  by  Willes,  C.  J,,  in 
,  Omichund  v.  Barker,  already  cited,  and  cleai'ly  not  law^ 
at  the  present  day.  Perhaps  also,  as  the  certificate  in 
Abignye  v.  Clifton  related  to  a  grant  of  money  by  tlie 
crown,  the  court  may  have  confounded  it  with  a  royal 
charter :  but  in  any  view  of  that  case  it  is  far  from  a 
judicial  determination  that  the  testimony  of  the  sove- 
reign can  in  general  be  received  without  oath.  Sir  Mat- 
thew Hale  also  seems  to  have  thought  otherwise,  for  he 
says  (z),  ^*  If  a  man  be  indicted  of  high  treason,  the  king 
cannot  by  his  great  seal  or  ore  tenus  give  evidence  that 
he  is  guilty,  for  then  he  should  give  evidence  in  his  own 
cause.  Nay,  although  he  may  in  person  sit  on  the  king's 
bench,  yet  he  cannot  pronounce  judgment  in  case  of 
treason,  but  it  is  performed  by  the  senior  judge,  for  as 
he  cannot  be  a  witness,  so  he  cannot  be  a  judge  in  pro~ 
prid  causa.  And  the  same  law  is  for  felony  for  the  same 
reason,  yet  in  some  cases  the  king*s  testimony  under  his 
great  seal  is  allowable,  as  in  an  essoin  de  servitio  regis, 
the  warrant  under  the  great  seal  is  a  good  testimonial  of 
it."  If  the  sovereign  be  an  incompetent  witness  under 
any  circumstances,  the  whole  of  this  passage  is  unmean- 
ing and  irrelevant.  The  only  authorities,  however,  which 
Hale  cites  for  the  position  that  even  in  criminal  cases 
the  sovereign  cannot  give  evidence,  are  the  old  records 
of  the  reversal  in  parliament  in  the  I  Edw.  III.  of  the 
attainders,  in  the  preceding  reign,  of  the  Earl  of  Lan- 

(y)  Cro.  Jac.  541  {z)  2  Hale,  P.  C.  282. 
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caster  and  the  Mortimers  (a),  which  certainly  do  not 
bear  it  out ;  for  the  ground  of  the  reversal  of  those  judg- 
ments appears  clearly  from  the  records  themselves  to 
have  been  that  the  accused  were  not  arraigned  and  tried 
by  their  peers  in  due  course  of  law,  but  the  king's  asseve- 
ration of  their  guilt  was  taken  as  conclusive  (b).  In  Tay- 
lor on  Evidence  (c)  it  is  stated  on  the  authority  of  Lord 
Campbell,  in  his  Lives  of  the  Chancellors,  that  *^  the  point 
arose  in  the  reign  of  Charles  L,  when  the  Earl  of  Bristol, 
who  was  impeached  for  high  treason,  proposed  to  call 
the  king  for  the  purpose  of  proving  certain  conversations 
which  he  had  held  with  him  while  prince.  The  subject 
was  referred  to  the  judges ;  but  they,  acting  under  the 
direction  of  his  majesty,  forbore  from  giving  any  opinion, 
and  the  question  remains  to  this  day  undetermined."  It 
only  remains  to  add,  that  no  inference  can  be  drawn  from 
the  iact  that  in  the  various  cases  of  discharging  firearms 
and  throwing  missiles  at  the  sovereign,  which  have  oc- 
curred from  time  to  time  (d),  the  sovereign  was  not  exa- 
mined as  a  witness;  for  in  proceedings  for  assault  or  other 
personal  injury  it  is  not  requisite  as  matter  of  law  that 
the  injured  party  appear  in  the  witness-box ;  his  absence 
is  only  matter  of  observation,  which  in  the  case  of  the 
sovereign  would  be  fully  answered  by  the  inconvenience 
of  calling  such  a  witness,  so  long  as  any  otlier  satisfactory 
proof  could  be  procured. 


(a)  These  records  are  set  out 
at  length  in  1  Hale,  P.  C.  344, 
and  2  Id.  21 7,  respectively. 

{b)  If  the  general  lawlessness 
of  the  times  of  £dw.  II.  should 
be  deemed  insufficient  to  account 
for  this  enormous  irregularity 
even  in  a  state  prosecution,  a 
solution  for  it  may  he  found  in  the 
views  of  the  middle  ages.  In  the 
laws  of  Wihtrced,  King  of  Kent, 
about  the  beginning  of  the  8th 


century,  §  16,  we  read  **  Let  the 
word  of  a  bishop  and  of  the  king 
be  without  an  oath,  incontrover- 
tible." See  ad  id.,  Pufendorf, 
De  Jur.  Nat.  &  Gent.  lib.  4,  cap. 
2,  §  2,  vers.  fin. 

(c)  §  1013. 

(d )  See  the  cases  of  HadJUld 
in  1800,  27  Ho.  St.  Tr.  1282; 
of  CoUifu  in  1 832, 5  C.  &  P.  305 ; 
of  Oxford  in  1840,  9  Id.  525, 
&c. 
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2.  Attorney  ia        ^  178,  The  other  persons  to  whom  we  have  alluded, 

as  erroneously  supposed  incompetent  to  give  evidence, 
are  the  counsel  and  attornies  engaged  in  a  cause,  and 
the  judges  and  jurymen  by  whom  it  is  tried.  With 
respect  to  one  of  these  there  is  no  difficulty,  for  it  is 
settled  law  and  every  days'  practice  that  an  attorney  is 
a  competent  witness  either  for  or  against  his  client,  to 
prove  any  facts  of  which  he  has  a  knowledge  indepen- 
dent of  his  relation  of  attorney :  for  neither  attorney 
I  nor  counsel  will  be  permitted,  without  the  consent  oftbe 
client,  to  disclose  matters  communicated  in  professional 

3.  CouDsel  ID  a  confidence  (e).     But  whether  the  counsel  in  a  cause  are 
cause.  competent  witnesses  is  more  questionable.    In  a  modern 

case  of  Stones  v.  Byron  {/),  which  was  tried  before  a 
sheriff,  the  plaintiff  appeared  by  his  attorney,  who  acted 
as  his  advocate,  and  who,  after  the  witnesses  on  both 
sides  had  been  examined,  made  a  speech  in  reply,  and 
proposed  to  call  himself  as  a  witness  to  contradict  the 
defence  set  up.  This  was  objected  to,  but  allowed  by 
the  sheriff;  and  a  rule  was  granted  for  a  new  trial  on  the 
ground  that  the  evidence  ought  to  have  been  rejected, 
which  came  on  for  argument  before  Patteson,  J.,  in  the 
Bail  Court.  In  support  of  the  rule  it  was  ai^ed  that  **  it 
would  be  a  practice,  attended  with  the  most  mischievous 
consequences,  if  an  attorney  or  any  other  person,  acting 
as  the  advocate  of  a  party,  could  afterwards  present 
himself  before  the  jury  as  a  witness  to  support  those 
statements  he  had  been  making  in  the  course  of  his 
speech.  The  characters  of  an  advocate  and  a  witness 
should  be  sedulously  kept  apart.  The  one  was  a  person 
zealously  and  warmly  espousing  the  interests  of  his 
client ;  the  other  a  person  sworn  fairly  and  impartially, 
without  bias  or  favour  to  either  party,  to  tell  the  truth 

(e)  Infra,  Part  3,  bk.  2,  ch.  8. 

(/)  4  Dowl.&L.  393;  1  B.  C.  R.  248:  Mich.  1846. 
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oF  what  he  had  witnessed  or  heard.     The  jury  might 
have  considerable  difficulty  in  separating  those  state- 
ments which  they  had  heard  from  a  person  as  advocate, 
from  those  which  they  had  heard  from  the  same  person 
as  witness."     The  only  authorities  cited  were  the  pre- 
cedent in  the  case  of  Sir  Thomas  More(^),  where  the 
then  solicitor-general,  who  was  conducting  the  prosecu- 
tion, left  the  bar  and  was  received  as  a  witness  for  the 
crown ;  which  the  counsel  in  Stones  v.  Byron,  quoting 
the  language  of  Lord  Campbell  in  his  Lives  of  the 
Chancellors,   pronounced  an  "  eternal   disgrace  of  the 
court  who  permitted  such  an  outrage  on  decency;"  and 
I  the  observations  of  the  Court  of  Queen's  Bench  in  12. 
V.  Brice  (A),  where  it  was  held  that  the  prosecutor  of  an 
indictment  has  no  right  to  address  the  jury  and  state  the 
case  for  the  prosecution ;  for  this  among  other  reasons, 
that  '^  the  prosecutor  may  be,  and  general^  is,  a  witness, 
and  that  it  is  very  unfit  that  he  should  be  permitted  to 
state  not  upon  oath,  facts  to  the  jury  which  he  is  after- 
ii^rds  to  state  to  them  on  his  oath."     It  appeal's,  how- 
ever, that  in  a  case  of  R.  v.  Milne,  reported  in  a  note 
to  12.  V.  Brice,  Lord  Ellenborough  held  that  a  prose- 
cutor who  waived  his  right  to  give  evidence  was  not  even 
then  entitled  to  address  the  jury.  The  true  ground  of  the 
practice  unquestionably  is,  that  in  contemplation  of  law 
the  suit  is  the  suit  of  the  crown,  and  the  prosecutor  no 
more  interested  in  it  than  any  other  witness  (i).     Patte- 
son,  J.,  in  the  case  we  are  now  considering,  took  the 
view  of  the  defendant's  counsel,  and  made  the  rule  abso- 
lute, saying  that  he  did  not  think  the  course  of  proceed- 
ing adopted  at  the  trial  ^*  was  proper,  or  consistent  with 
the  due  administration  of  justice.    Therefore  that  the 
evidence  of  the  attorney  ought  not  to  have  been  received, 
and  having  been  received,  that  there  ought  to  be  a  new 

(g)  1  Ho.  St.  Tr.  386,  390.  (i)  2  Rol.  Abr.  685,  pi.  5 ;  R. 

(A)  2  B.  &  A.  606.  ▼.  Brice,  2  B.  &  A.  606. 
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trial."  In  a  subsequent  case  of  Dunn  v.  Packwoody  also 
in  the  Bail  Court  (k),  a  rule  for  a  new  trial  was  moved 
for  on  the  ground  that  the  plaintiff's  attorney  had  acted 
as  an  advocate  in  the  cause^  and  had  then  irregularly 
given  evidence  as  a  witness  :  on  shewing  cause  the  pre- 
ceding case  of  Stones  v.  Byron  was  referred  to,  but 
sought  to  be  distinguished  in  this  way,  that  in  the  actual 
case  the  attorney  simply  opened  his  client's  case  and  then 
presented  himself  as  a  witness,  and  did  not  comment  on 
the  evidence  offered  by  the  other  party,  as  was  done  in 
Stones  V.  Byron.  Erie,  J.,  however,  made  the  rule  ab- 
solute, saying,  "  I  think  it  a  very  objectionable  proceed- 
ing on  the  part  of  an  attorney  to  give  evidence  when 
acting  as  advocate  in  the  cause."  In  the  report  in  the 
Bail  Court  Reports,  he  is  said  to  have  added  '^  This  prin- 
ciple was  acted  on  by  the  late  Lord  Tenterden,  and  I 
think  it  is  sound."  It  will  be  observed  that  both  these 
cases  are  the  decisions  of  single  judges,  whose  language 
falls  short  of  laying  down  as  a  universal  rule,  that  under 
no  circumstances  whatever  can  a  counsel  or  advocate  be 
examined  as  a  witness  in  a  cause  in  which  he  is  actins: 
as  such.  It  would,  we  apprehend,  be  impossible  to 
support  such  a  position,  for  there  are  cases  in  which 
the  advocate  might  be  the  sole  repository  of  the  most 
important  evidence  :  and  it  is  no  answer  to  this  to  say, 
that  if  aware  of  that  fact  he  ought  to  decline  to  act 
professionally  in  the  cause ;  as  it  not  unfrequently  hap- 
pens, especially  in  criminal  courts,  that  facts  bearing 
most  powerfully  on  the  issue  appear  relevant  in  the  course 
of  a  trial,  though  at  its  commencement  it  was  impos- 
sible to  foresee  their  relevancy.  Suppose  an  indictment 
for  a  murder  at  A.,  to  which  the  defence  set  up  is  a  false 
alibi,  that  the  accused  was  on  that  day  and  hour  in  a 
certain  room  in  a  certain  house  at  B.,  the  counsel  for  the 


(A:)  11  Jurist,  242 ;  1  B.  C.  R.      wood,  4  D.  &  L.  395,  note  (6), 
312;  S.  C.  nom.  Deane  v.  Pack-      Hil.  1847. 
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prosecution  may  have  been  alone  in  that  room  at  that  day 
and  hour,  and  know  of  his  own  knowledge  that  the  accused 
was  not  then  there ;  is  his  evidence  to  be  excluded  ? 
These  cases,  however,  of  Stones  v.  Byron  and  Dunn  v. 
Packwoodj  taken  at  the  strongest,  only  shew  that  an 
advocate  is  not  a  competent  witness  for  his  client; 
and  the  question  still  remains,  is  he  competent  for  the 
other  side.  Now  it  would  be  very  dangerous  to  allow  a 
party  who  knows  that  important,  perhaps  the  only  impor- 
tant, evidence  against  him  will  be  given  by  an  advocate, 
to  shut  that  person's  mouth  by  retaining  him  as  his 
counsel ;  and  if  it  be  said  that  no  counsel  would  accept 
the  retainer  under  such  circumstances,  the  answer  is,  that 
the  question  is  not  what  the  honour  of  the  bar  exacts, 
but  what  the  law  will  allow.  Professional  privileges  may 
be  abused,  and  the  supposed  impeccability  of  every 
member  of  a  numerous  profession  is  an  unsafe  basis  of 
legislation.  Besides,  it  may  be  as  well  to  remark,  that 
under  the  old  law,  previous  to  the  6  &  7  Vict.  c.  85,  when 
an  interest  in  the  event  of  the  suit  was  ground  for  the 
rejection  of  a  witness,  the  rule  did  not  apply  to  a  case 
where  the  interest  was  fraudulently  acquired  in  order  to 
create  incompetency  (/). 

§  179.  Nor  is  this  matter  quite  so  barren  of  authority  as 
appears  to  have  been  assumed  in  the  two  cases  decided 
in  the  Bail  Court.  In  Bacon's  Abridgment,  Evidence, 
A.  3,  it  is  said,  "  The  inconveniency  would  be  very  great; 
if  a  counsel  were  not  at  all  to  be  made  use  of  as  a  witness ; 
for  by  this  means  every  such  person's  evidence  may  be 
taken  off  by  giving  him  a  fee."  In  Cuts  v.  Pickering  (m),- 
the  court  laid  down  obiter y  that  with  respect  to  compe- 
tency to  bear  testimony  the  same  law  was  of  an  attorney 
or  counsel.     And  Sir  John  Hawles,  in  his  observations 

(/)  Ph.  &  Am.  Ev.  144.  (m)  1  Ventr.  197. 
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on  the  State  Trials  in  1  Jac.  II.  («),  tells  us,  "  Every 
i  man  knows  that  a  counsel  has  been  enforced  to  give 
evidence  against  his  client,  provided  it  be  not  of  a  secret 
communication  to  him  by  his  client."  The  same  is  stated 
^  in  the  book  called  "  Trials  per  Pais  (o) :"  and  in  the 
cases  of  Waldron  v.  Ward{p),  and  Sparke  v.  Middle- 
ton  (9),  counsel  who  had  been  employed  by  a  party  were 
examined,  but  it  did  not  appear  that  they  had  been  en- 
gaged in  the  actual  suit.  There  can  be  no  doubt  that 
'the  calling  as  witness  a  person  who  has  acted  as  advo- 
cate in  the  cause  is  most  objectionable,  and  should  be 
avoided  whenever  possible;  but  we  apprehend  that  a 
judge  has  no  right  in  point  of  law  to  reject  hiihj 
though,  if  the  court  above  think  that  under  all  tfiejcir- 
cumstances  any  practical  mischief  has  resulted  from  the 
reception  of  such  a  witness,  they  may,  in  their  discre- 
tion, grant  a  new  trial,  if  not  as  matter  of  right  at  least 
as  matter  of  judgment. 

§  180.  These  views  seem  confirmed  by  an  important 
case  decided  since  the  former  edition  of  this  work.  After 
the  14  &  15  Vict.  c.  99  had  allowed  parties  to  a  suit  to 
be  witnesses,  inasmuch  as  all  persons  who  sue  or  defend 
in  a  court  of  justice  may,  if  so  disposed,  conduct  their  own 
causes  without  legal  assistance,  it  became  clear  that  the 
question  whether  a  person  who  so  conducts  his  own 
cause  can  also  be  a  witness  in  it,  must  soon  present 
itself  for  decision ;  and  the  point  at  length  arose  in  the 
Cobhitt  V.  Hud'  case  of  Cobbett  v.  Htidson  (r).     At  the  trial  before  Lord 

Campbell,  C  J.,  the  plaintiff,  who  sued  in  form&  pau- 
peris, conducted  his  cause  in  person.  The  L.  C.  J.  told 
him  that  if  he  addressed  the  jury  as  an  advocate,  he 
could  not  be  permitted  to  give  evidence  as  a  witness. 
The  plaintiff  elected  to  act  as  advocate,  and  not  as  a 

(n)  11  Ho.  St  Tr.  459.  (q)  1  Keb.  505.   See  also  Mar. 

(o)  p.  385.  83,  pi.  136. 

{p)  Sty.  449.  (r)  1  EIL  &  BI.  11. 
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Witness.  A  yerdict  having  been  given  for  the  defendant, 
a  ru]e  was  obtained  for  a  new  trial,  on  the  ground  that 
the  above  ruh'ng  was  erroneous.  This  rule  was  argued 
before  Lord  Campbell,  C.  J.,  Coleridge,  Wightman,  and 
Erie,  JJ.,  and,  after  time  taken  to  consider,  the  following 
judgment  was  delivered  by  Lord  Campbell :  "  We  are  of 
opinion  that  the  rule  for  a  new  trial  should  be  made  ab- 
solute, on  the  ground  that  the  plaintiff  was  improperly 
told  that  he  could  not  be  permitted  to  address  the  jury 
as  his  own  advocate  without  agreeing  to  waive  his  right 
to  be  examined  as  a  witness  in  his  own  behalf.  We  are 
AiUy  aware  of  the  inconvenient  consequences  which  must 
follow  from  a  party  to  a  suit  being  alternately  during 
the  trial  advocate  and  witness ;  and  we  express  our  strong 
disapprobation  of  such  a  practice.  But  we  cannot  say 
that  the  judge  at  nisi  prius  has  at  present  sufficient  au- 
thority to  prevent  it.  Before  the  recent  statute  (14  &  15 
Vict  c.  99)  the  party  had  a  right  to  conduct  his  own 
cause  in  person,  although  he  could  not  be  his  own  wit- 
ness :  and  by  that  statute  (sect.  2)  he  is  rendered  '  com- 
petent and  compeUable  to  give  evidence'  as  a  witness, 
without  any  abridgement  of  his  former  right  to  act  as 
bis  own  advocate.  We  must  be  careful  that  we  do  not 
abridge  the  rights  conferred  on  suitors  by  common  or 
statute  law,  while  we  are  acting  merely  on  views  of  policy 
and  expediency,  with  respect  to  which  different  judges 
roay  form  different  opinions.  It  was  stated,  at  the  trial, 
that  verdicts  had  several  times  been  set  aside  on  the  sole 
ground  that  the  same  person  had  been  permitted  to  act 
as  advocate  and  to  be  examined  as  a  witness :  but,  when 
the  cases  alluded  to  are  examined,  it  will  be  found  that 
the  rigid  rule  contended  for  is  not  laid  down  in  them. 
In  Stones  v.  Byron,  4  D.  &  L.  393,  upon  a  trial  before  the 
sheriff,  an  attorney  having  addressed  the  jury  as  advo- 
cate for  the  plaintiff  and  then  been  examined  as  a  wit- 
ness for  him,  Patteson,  J.  observed  :  '  I  must  say  that  I 
do  not  think  that  such  a  course  of  proceeding  is  proper, 
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or  consistent  with  the  due  administration  of  justice.  It 
seems  to  me,  therefore,  that  his  evidence  ought  not  to 
have  been  received,  and  having  been  received,  that  there 
ought  to  be  a  new  trial/  But  there  the  evidence  had  heea 
received  after  the  defendant's  case  was  closed,  and  after 
the  plaintiff's  advocate  had  repUed ;  and  this  insularity, 
testifying  that  the  under-sheriff  who  presided  was  un- 
duly influenced,  appears  to  have  been  a  ground  of  the 
decision.  In  Deane  v.  Packwood,  4  D.  &  L.  395,  notie 
(6),  (very  shortly  reported  in  a  note  to  Stones  v.  Syran, 
4  D.  &  L.  393),  which  was  likewise  a  trial  before 
the  sheriff,  the  plaintiff^'s  attorney,  after  addressing 
the  jury  as  advocate,  was  examined  as  a  witness; 
and  Erie,  J.  granted  a  new  trial  on  this  ground,  but 
without  laying  down  a  general  rule  on  the  subject,  or 
professing  to  extend  the  authority  of  Stones  v.  Byron. 
In  a.  V.  Brice,  2  B.  &  A.  606,  it  was  laid  down  that, 
on  the  trial  of  an  indictment  for  perjury,  the  prosecutor 
shall  not  be  admitted  to  address  the  jury ;  the  court  ob- 
serving :  '  the  prosecutor  may  be,  and  generally  is,  a 
witness ;  and  it  is  very  unfit  that  he  should  be  permitted 
to  state,  not  upon  oath,  fiicts  to  the  jury  which  he  is  after- 
wards to  state  to  them  on  his  oath.'  But  there  the  king 
was  to  be  considered  the  party ;  and  the  private  prose- 
cutor had  no  right  to  address  the  jury,  even  if  he  waived 
his  right  to  be  examined  as  a  witness.  It  was  said,  at 
the  trial  of  this  cause,  that,  since  the  late  Evidence  Act 
(14  &  15  Vict.  c.  99)  passed,  it  had  been  decided,  both 
before  the  chief  justice  of  the  Common  Pleas  and  the 
chief  baron  of  the  Exchequer,  that  a  party  cannot  be 
permitted  to  act  as  his  own  advocate  and  to  be  examined 
as  his  own  witness :  but,  after  diligent  inquiry,  no  such 
decision  can  be  discovered.  The  validity  of  the  rule  con- 
tended for  is  rested  on  the  authority  of  the  judge  at  Nisi 
Prius  to  regulate  the  procedure  m  a  way  that  may  be 
most  conducive  to  the  investigation  of  truth ;  and  the 
instance  was  referred  to  of  an  order  for  the  witnesses  to 


WITNESSBS.  243 

leave  the  court,  with  an  intimation  that  any  witness,  who 
remains  in  court  or  returns  into  court  before  he  is  called, 
shall  not  be  examined.  But  the  judge  must  be  governed 
by  established  practice  and  the  general  rules  of  law. 
With  respect  to  ordering  the  witnesses  out  of  court,  al- 
though this  is  clearly  within  the  power  of  the  judge,  and 
he  may  fine  a  witness  for  disobeying  this  order,  the 
better  opinion  seems  to  have  been  that  his  power  is 
limited  to  the  infliction  of  the  fine,  and  that  he  cannot 
lawfully  refuse  to  permit  the  examination  of  the  witness; 
see  Cook  v.  Nether  cote  y  6  C.  &  P.  741 ;  Thomas  v. 
David,  7  Id.  350 ;  R.  v.  CoUeify  1  Moo.  &  Mai.  329. 
We  may  hope  that,  without  any  positive  rule  against  a 
party  addressing  the  jury  and  being  examined  as  a  wit- 
ness on  oath  on  his  own  behalf,  a  practice  so  objection- 
able is  not  likely  to  spring  up ;  for  it  is  not  only  contrary 
to  good  taste  and  good  feeling,  but,  as  it  must  be  re- 
volting to  the  minds  of  the  jury,  it  will  generally  be 
injurious  to  those  who  attempt  it.  In  such  a  case  as  the 
present  there  is  not  the  smidlest  colour  for  resorting  to 
it;  for  the  plaintiff*,  suing  in  forma  pauperis,  had  counsel 
assigned  to  him,  who  must  be  supposed  to  have  been 
ready  to  support  at  the  trial  the  certificate  he  had  given 
that  the  plaintifi'  had  a  good  cause  of  action ;  and  an 
oifer  was  fi'eely  made  to  the  plaintiff  to  postpone  the 
trial  till  the  attendance  of  this  gentleman  could  be  pro- 
cured. If  the  practice  does  gain  ground  to  a  degree 
seriously  injurious  to  the  due  administration  of  justice, 
the  legislature  may  interfere,  or  the  judges,  under  the 
authority  vested  in  them,  may  make  a  general  order 
whereby  it  may  be  prevented  in  future.  But,  as  the  law 
now  stands,  we  think  the  judge  at  Nisi  Prius  exceeded 
his  authority  in  refusing  to  allow  the  plaintifiP  to  be  exa- 
mined as  a  witness  on  oath  ailter  addressing  the  jury  as 
an  advocate ;  and  that  upon  a  new  trial  he  must  be  per- 
mitted to  do  both  if  he  shall  be  so  inclined."  The  rule 
for  a  new  trial  was  accordingly  made  absolute. 

b2 
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4.  Jarore.  §  181.  Next  as  to  the  case  of  jurors.     It  is  fully  set- 

tled that  a  juryman  may  be  a  witness  for  either  of  the 
parties  to  a  cause  which  he  is  trying  («).  And  it  is  essen- 
tial that  this  should  be  sO;  as  otherwise  persons  in  pos- 
session of  valuable  evidence  would  be  excluded  if  placed 
on  the  jury  panel,  and  might  even  be  fraudulently  placed 
there  for  the  purpose  of  excluding  their  testimony.  But 
here  an  important  distinction  must  be  borne  in  mind, 
viz.  the  difference  between  general  information  and  par- 
ticular personal  knowledge.  A  writer  on  this  subject 
states  the  rule  thus (t),  "It  is  now  perfectly  settled  that 
a  juror  cannot  give  a  verdict  founded  on  his  own  private 
knowledge;  for  it  could  not  be  known  whether  the 
verdict  was  according  to  or  against  the  evidence;  it  is 
very  possible  that  the  private  grounds  of  belief  might 
not  amount  to  legal  evidence.  And  if  such  evidence  were 
to  be  privately  given  by  one  juror  to  the  rest,  it  would 
want  the  sanction  of  an  oath,  and  the  juror  would  not 
be  subject  to  cross-examination.  If,  therefore,  a  juror 
know  any  fact  material  to  the  issue,  he  ought  to  be  sworn 
as  a  witness,  and  is  liable  to  be  cross-examined  ;  and  if 
he  privately  state  such  facts  it  will  be  a  ground  of  mo- 
tion for  a  new  trial."  This  distinction  is  well  illustrated 
by  some  modern  cases.  In  iZ.  v.  Rosser{u\  the  accused 
was  indicted  for  stealing  in  a  dwellinghouse  a  watch  and 
seals,  alleged  to  be  of  the  value  of  11. ;  and  a  witness 
for  the  prosecution  having  sworn  that  the  property  in  his 
opinion  was  worth  that  sum,  the  jury,  after  the  summing 

(s)  3  Blackst.  Com.  375 ;  Trials  648 ;  Manley  y.  Shaw,  Car.  &  M. 

per  Pais,  384 ;  2  Hawk.  P.  C.  c.  361. 

46,  s.  1 7 ;  1  Lill.  Pract  Reg.  552;  (0  1  Stark.  Ev.  542,  3rd  Ed. ; 

2  Id,  126 ;  H.  V.  Reading,  7  Ho.  Id.  816,  4th  Ed.  See  ace.  1  Lill. 

St.  Tr.267;  H.  v.  Heath,  18  Id.  Pract.  Reg.  552;  2  W.  126;  6 

123;   Bennei  v.  The  Hundred  of  Ho.  St  Tr.  1012  (note);  18  Id, 

Hartford,  Sty.  233 ;  Fitz James  v.  123. 

Motfs,  1  Sid.  133 ;  Anon,  1  Salk.  {u)  7  C.  &  P.  648. 
405;  R.  V.  Roster,  7  C.  &  P. 
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up,  inquired  if  they  were  at  liberty  to  put  a  value  on  the 
property  themselves.  To  this  Vaughan^  J.,  answered, 
'^  If  you  see  any  reason  to  doubt  the  evidence  on  the 
subject  you  are  at  liberty  to  do  so.  Any  knowledge  you 
may  have  on  the  subject  you  may  use.  Some  of  you 
may  perhaps  be  in  the  trade.*'  And  Parke,  B.,  added, 
'^  If  a  gentleman  is  in  the  trade,  he  must  be  sworn  as  a 
witness.  That  general  knowledge  which  any  man  can 
bring  to  the  subject  may  be  used  without ;  but  if  it  de- 
pends on  any  knowledge  of  the  trade  the  gentleman 
must  be  sworn."  And  in  Manley  v.  Shaw  (or),  which 
was  an  action  against  the  acceptor  of  a  bill  of  exchange, 
after  the  handwriting  of  the  defendant  had  been  proved, 
one  of  the  jury,  on  looking  at  the  bill,  said  that  the 
stamp  was  a  foi^ery,  and  stated  to  the  court  that  seve- 
ral respectable  houses  had  been  found  in  possession  of 
foiled  stamps  to  a  great  amount :  on  which  Tindal,  C.  J., 
said,  ''The  gentleman  of  the  jury  who  says  that  the 
stamp  is  a  forgery  should  be  sworn  as  a  witness  to  give 
evidence  to  his  brother  jurors  before  they  can  act  upon 
his  opinion :"  and  told  the  juryman  that  if  he  thought 
proper  he  might  be  sworn  and  examined  as  a  witness  to 
prove  the  forgery.  The  juryman  declining  this,  and 
there  being  no  other  evidence,  the  judge  directed  a  ver- 
dict for  the  plaintiff. 

§  182.  Lastly,  with  respect  to  judges.  Notwithstanding  6.  Judges. 
the  dictum  of  Sir  Edw.  Coke,  ''judex  non  potest  esse  testis 
in  propria  causa (^),"  and  the  language  attributed  to  Gas- 
coigne,  C.  J.,  on  this  subject  (z),  it  is  clearly  no  objection 
to  the  competency  of  a  witness  that  he  is  named  as  a  judge 
in  the  commission  under  which  the  court  is  sitting  (a). 

(x)  Carr.  &M.361.  Bac.   Abr.    Ev.  (A.  2>;  R.   v. 

iy)  4  Inst.  279.  Backer,  Kely.  12;  Observations 

(a)  See  4  P.  7  H.  IV.  41  A.,  of  Sir  J.  Hawles,  11  Ho.  St.  Tr. 

and  Pbwd.  83.  459. 
(a)  2Hawk.P.C.c.46,8.17; 
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But  a  distinction  has  been  taken  with  respect  to  the 
judge  who  is  actually  trying  the  cause  (ft) ;  and  it  is  ob- 
served that  on  the  trial  of  one  of  the  regicides  in  1660, 
when  two  of  the  members  of  the  commission  came  down 
from  the  bench  to  give  evidence  they  did  not  return  to 
it  until  after  that  trial  was  concluded  (c).  This  however 
may  have  been  matter  of  taste  and  feeling,  rather  than 
of  strict  right :  when  a  nobleman  is  tried  by  the  House 
of  Lords  a  different  practice  prevails  (d);  but  then,  on 
such  occasions  each  peer  sits  in  the  capacity  both  of 
judge  and  juryman.  The  objection,  if  it  be  one,  to  the 
competency  of  the  presiding  judge  at  a  trial  rests,  not 
on  the  ground  of  his  having  to  form  a  judgment  on  the 
case— this  argument  would  exclude  the  juryman — ^but 
on  one  analogous  to  that  urged  against  the  competency 
of  counsel,  viz.  the  difficulty  which  the  jury  would 
have  in  discriminating  between  his  testimony  and  his 
direction  to  them  on  matters  of  law  and  comments  on 
the  evidence  given  by  other  witnesses:  to  which  the 
same  answer  presents  itself,  namely,  that  the  presiding 
judge  may  be  the  sole  depository  of  important  evidence, 
the  relevancy  of  which  to  the  issue  raised  cannot  even 
be  suspected  until  the  case  is  gone  into.  Besides,  the 
litigant  parties  have  no  voice  whatever  in  the  selection 
of  the  judge,  and  cannot  challenge  him,  either  peremp- 
torily or  for  cause.  Sir  John  Hawles,  in  the  observations 
to  which  we  have  already  referred,  says  (e), "  Every  man 
knows  that  a  judge  in  a  civil  matter  tried  before  him 
has  been  enforced  to  give  evidence,  for  in  that  particular 
a  judge  ceases  to  be  a  judge,  and  is  a  witness ;  of  whose 
evidence  the  jury  are  the  judges,  though  he  after  reas- 
sume  his  authority,  and  is  afterwards  a  judge  of  the 

(6)  1  Greenl.  £v.  §  364,  4th  St.  Tr.  1384,  1458,  1552 ;  Earl 

£d. ;  Tayl.  £v.  §  1011.  of  MacclesfieldTs  cate,  16  Id.  1252, 

(c)  R.  V.  Hacker,  Kely.  12.  1391. 

{d)  Lord  Stafford's  case,  7  Ho.  (e)  11  Ho.  St  Tr.  459. 
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jury'B  verdict."  There  can  be  no  doubt,  however,  that  if 
a  judge  gives  evidence  he  must  be  sworn,  and  is  Uable 
to  be  examined  and  cross-examined  lik^  any  other  wit- 


Section  III. 

GROUNDS  OF  SUSPICION  OF  ORAL  TESTIMONY. 

§  183.  ''  Exceptions  to  the  credit  of  the  witness/'  says  Exceptions  to 
Sir  Matthew  Hale  (/),  "  do  not  at  all  disable  him  from  '^^^f 
being  sworn,  but  y^t  may  blemish  the  credibility  of  his 
testimony,  and  in  such  case  the  witness  is  to  be  allowed, 
but  the  credit  of  his  testimony  is  left  to  the  jury,  who 
are  judges  of  the  fact,  and  likewise  of  the  probability  or 
improbability,  credibility  or  incredibility  of  the  witness 
and  his  testimony,  and  these  exceptions  are  of  that  great 
variety  and  multiplicity,  that  they  cannot  easily  be  re- 
duced under  rules  or  instances."    They  have  been  im- 
mensely increased  in  consequence  of  the  statutes  6  &  7 
Vict.  c.  86,  14  &  16  Vict  c.  99,  and  16  &  17  Vict.  c.  83 ; 
as  interest  in  the  event  of  the  cause  and  infamy  of  cha-  \ 
racter,  which  before  those   statutes  constituted  objec-- 
tions  to  the  competency  of  a  witness,  may  now  be  urged 
to  the  jury  as  objections  to  his  credit  (g). 

^184.    "Witnesses,"   says   Sir   Edward    Coke  (A),  lotereau  and 
"  ought  to  come  to  be  deposed  untaught,  and  without  JJ'ein^Xhood 
instruction,  and  should  wish  the  victory  to  the  party  that  aod  misrepre- 
right  hath,  and  that  justice  should  be  administered :  and 
should  say  from  his  heart,  *  Non  sum  doctus,  nee  in- 
structus,  nee  euro  de  victori&,  modo  ministretur  justitia.' " 
This  truly  happy  frame  of  mind  is,  however,  rarely  met 

if)  2  Hale,  P.  C.  276,  277.  tion,  sect.  1. 

ig)  On  the  yalue  of  human  te»-  (h)  4  Inst.  279. 

timony,  in  general,  see  Introdac^ 
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withy  and  there  is  no  possible  interest  or  motive  which 
may  not,  under  some  state  of  circumstances^  taint  the 
testimony  of  man  with  falsehood  or  misrepresentation. 
Here,  much  of  course  depends  on  the  character^  phy- 
sical, morali  and  religious,  of  the  individual.  Some 
persons  seem  above  almost  any  degree  of  temptation, 
others  who  resist  long  succumb  at  last,  others  yield  on 
slight  pressure,  and  some  scarcely  wait  to  be  tempted. 
To  enumerate  these  interests  or  motives  would  be  to 
enumerate  the  springs  of  human  action  (t) ;  but  the  fol- 
lowing are  among  the  principal. 

1.  Peoaniaiy         §  186.  First,  then,  of  pecuniary  interest,  as  being  the 

most  obvious.  This  was  formerly  a  ground  of  incom- 
petency (A);  and  in  order  to  estimate  its  weight,  the 
consideration  and  circumstances  in  life  of  the  witness 
should,  if  practicable,  be  ascertained  and  taken  into  con- 
sideration. The  temptation  which  poverty  affords  to 
perjury  needs  little  comment. 

" Jures  licet  et  Samothracum, 

£t  nostrorum  aras,  contemnere  fulmina  pauper 
Creditur,  atque  deos,  dla  ignoscentibus  ipsis"  (/). 

"  £n  grande  pauvret^  n'y  a  pas  grande  loyaut^"  (m). 

Expressions  like  these  however  are,  if  understood  lite- 
rally, libels  on  human  nature;  and  the  rich  and  great 
are  subject  to  temptations  of  their  own  (n). 

2.  Relations  be-      §  186.  Secondly,  a  powerful  source  of  false  testimony 
iween  the  sexes,  jg  ^q  be  found  in  the  relations  between  the  sexes.     Pre- 
vious to  the   16  &  17  Vict.  c.  83,  husband   and  wife 
were  incompetent  witnesses  for  or  against  each  other,  and 
are  still  so  in  most  criminal  cases  (p) — an  exclusion  based 

(<)  See  further  on  this  subject,  ei  seq. 
5  Benth.  Jud.  £v.  bk.  10,  ch.  2,  (m)  Bonnier,  Trait€desPreuyes, 

etseg.  §§190  and  320. 
{k)  See  the  preceding  section.  (n)  Irifra, 

(/)  Juvenal,  Sat.  3,  vv.  144,  (o)  See  the  preceding  section. 
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not  so  much  on  supposed  affection  between  them^  as  on 
an  artificial  unity  of  person  established  by  the  policy  of 
law.  But  the  existence  of  any  other  relation  of  this 
kind — such  as  that  of  a  lover  with  his  mistress,  concu- 
bine, &c.-r  only  go  to  the  credit  of  a  witness.  Whether  a 
man's  wife  or  his  kept  mistress  is  most  likely  to  bear  false 
testimony  in  his  favour  depends  on  circumstances.  In 
the  one  case  there  is  an  indissoluble  unity  of  interest, 
where  affection  may  or  may  not  exist ;  in  the  other  the 
relation  most  probably  originated  in  at  least  some  degree 
of  affection  on  the  part  of  the  man,  but  then  he  may  at 
any  moment  put  an  end  to  it,  which  in  many  instances 
would  deprive  of  the  means  of  subsistence  a  woman 
whose  reputation  has  been  forfeited. 

§  187.  Thirdly,  the  interest  arising  out  of  other  do-  3.  Otherdomes- 

mi  J  •  1       1   x*  mi_  •  I-  'x  tie  *Dd  social 

mestic  and  social  relations.     Ihis  may  have  its  source  Klations. 
either  in  affection,  desire  of  revenge,  or  a  dread  of  op- 
pression or  vexation.     In  the  laws  of  some  countries, 
blood  relationship  within  certain  degrees  has  even  been 
made  a  ground  of  incompetency  (p) :  and  friendship  or 
enmity  with  one  of  the  litigant  parties  may  justly  cause 
evidence  to  be  looked  on  with  suspicion  (q).     Nor  do 
even  these  supply  the  most  efficient  motives  to  falsehood. 
A  parent  in  his  family,  a  military,  ecclesiastical,  official,  i 
or  feudal  superior  may  often,  without  exposing  himself 
to  danger,  or  even  shame,  inflict  mischief  almost  bound- 
less on  those  who  are  subject  to  his  authority.     '*  Idonei ' 
non  videntur  esse  testes,"  said  the  Roman  law,  **  quibus 
imperari  potest,  ut  testes  fiant"  (r).   Among  us,  however, 
this  only  goes  to  the  credit  of  the  witness. 

^  188.  Fourthly.  Perjury  is  often  committed  to  pre-  4.  Desire  to  pre* 

^  ^  '*     'f  *         serve  reputauoD* 

(p)  Dig.  lib.  22,  Ut.  5, 11.  4  and  48,  tit.  18,  1. 1,   H  24  and  25 ; 

5;   Domat,   Lois  Civiles,   P.  1,  Domat,  in  loc.  cit.  §$  XL  and 

liv.  3,  tit.  6,  sect  3,  $  X.  XII. 

(9)  Dig.  lib.  22,  tit.  5, 1. 3;  lib.  (r)  Dig.  lib.  22,  tit.  5, 1.  6. 
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serve  the  reputation  either  of  the  swearer,  or  others  with 
whom  he  is  identified  in  interest  or  affection.  An  ex- 
ample of  this  may  be  seen  in  those  cases,  and  they  are 
of  frequent  occurrence,  where  the  person  called  as  wit- 
ness has  on  some  former  occasion  given  a  certain  account 
of  the  transaction  about  which  he  is  interrogated,  and  is 
afraid  or  ashamed  to  retract  that  account. 

6.  Interest  in  or      §  189.  Fifthly.  The  last  source  of  bias  which  we  shall 
oihere!^  ^  ^^      notice  is  the  feeling  of  interest  in  or  sympathy  for  others. 

A  man  who  bdongs  to  a  body,  or  is  a  member  of  a  secret 
society,  governed  by  principles  unknown  to  the  rest  of 
mankind,  comes  before  the  tribunal  loaded  with  the  pas- 
sions of  others  in  addition  to  his  own  (5).  To  tins  head 
belong  those  cases  where  mendacious  evidence  is  given 
through  the  sympathy  generated  by  a  similarity  of  station 
in  life,  or  a  coincidence  of  social,  political,  or  religious 
opinion,  and  the  like.  This  is  most  usually  found  in 
witnesses  from  the  higher  walks  of  society :  and  it  is  not 
easy  for  a  hostile  advocate  to  deal  with  such  witnesses — 
for  although  it  is  evident  they  are  misleading  the  tribu- 
nal, their  station  and  demeanour  alike  render  it  unsafe  to 
.  speak  of  them  as  perjured  {t). 

(s)  In  trod.  §  20.  rationem ;   si  humiles  producet, 

(t)    '*  Si    deficietur  numero"      vilitatem;    si    potentes,  gratiam 

(scil.   testium)     "  pars   diversa,      oportebit    incessere."       Quintil. 

paucitatoD) ;  si  abundabit,  conspi-      Inst.  Orat.  lib.  5,  cap.  7. 

I 

1 
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CHAPTER  II. 


REAL  EVIDENCE. 


§  190.  "  Real  Evidence" — the  evidentia  rei  vd  facti  Real  evidence 
of  the  civilians  (a) — means  all  evidence  of  which  any  ob-  ""^  *^ 
ject  belonging  to  the  class  of  things  is  the  source ;  per- 
sons also  included  in  respect  of  such  properties  as  belong 
to  them  in  common  with  things  (b).    Thus  where  an  of-  Sometimes 
fence  or  contempt  is  committed  in  presence  of  a  tribunal,  ^'^'' 
it  has  direct  real  evidence  of  the  feet.     So  formerly,  on 
an  appeal  of  mayhem  the  court  would  in  some  cases  in- 
spect the  wound,  in  order  to  see  if  it  were  a  mayhem  or 
not(c);  and  if  the  mayhem  were  obvious,  such  as  striking 
off  an  arm,  &c.,  the  proof  was  both  real  and  direct    But  Usually  circum- 
in  most  instances  real  evidence  is  only  circumstantial  in  *^^° 
its  nature  (d),  i.  e.  evidence  from  which  the  existence  of 
the  principal  fact  is  deduced  by  inference. 


§191.  Itea]  evidenceiseither  immediette  or  reported  (e).  Jmmediau  real 
Immediate  real  evidence  is  where  the  thing  which  is  the  ®^  ^^' 
source  of  the  evidence  is  made  present  to  the  senses  of 
the  tribunal  (/) — of  all .  proof  the  most  satisfactory  and 


(a)  Mascard.  de  Prob.  Qusert. 
8 ;  C^v.  Lexic.  Jurid.  and  the 
jadgmentof  Lord  Stowell  in  Boons 
V.  Evans,  I  Hagg.  C.  R.  105. 

(h)  3Benth.  Jud.  Ey.  26;  1 
/</.  53. 

(r)  28  Aas.  pi.  6 ;  22  Id.  pi. 
99 ;  37  Jcf.  pi.  9  See  also  Maa- 
cardua  de  Prob.  Qnaest.  8,  n.  10. 

{d)  1  Benth.  Jud.  Ey.  55 ;  3 
ill.  33. 

(e)  3  Benth.  Jod.  Ey.  33. 


(f)  Where  the  production  of 
real  eyidence  in  open  court  would 
be  indecent,  the  jury  may  inspect 
it  in  private ;  as  was  done  in  the 
case  before  Lord  Hale,  where  a 
man  successfully  defended  him- 
self against  a  charge  of  rape  by 
shewing  that  he  had  afnghtful 
rupture,  1  Hale,  P.  C.  635,  636. 
See  also  |  Bonnier,  Traits  des 
Preuves,  §  77. 
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Sometimes  ex- 
acted by  law. 


convincing — '^  Cum  adsunt  testimonia  rerum  quid  opus 
est  verbis*'  {g) ;  but,  as  already  stated,  rarely  available, 
at  least  with  respect  to  principal  facts.  And  so  sensible 
is  the  law  of  its  transcendant  value,  that  in  some  cases 
the  production  of  certain  species  of  real  evidence  is 
peremptorily  exacted,  to  the  exclusion  of  all  substitutes. 
Thus,  a  coroner's  inquest  to  ascertain  the  cause  of  the 
death  of  a  person  who  has  died  suddenly  can  only  be 
held  super  visum  corporis  (A).  So,  when  a  fine  was  levied, 
the  parties  were  required  by  the  ancient  statute  18  Edw. 
T.  st  4,  Modus  levandi  fines,  to  appear  personally  before 
the  justices,  in  order  that  it  might  be  judged  and  dis- 
cerned by  them  if  they  were  of  full  age  and  good  me- 
mory, &c.(t).  And  the  same  seems  to  hold  in  the  case 
of  a  recognizance  (k) ;  which  is  always  expressed  to  be 
entered  into  on  the  personal  appearance  of  the  party 
before  the  justice  who  takes  it(0*  On  this  principle, 
in  a  great  degree,  rests  the  just  and  sound  rule  of  English 
judicature  that  the  evidence  of  witnesses  must  in  general 
be  given  by  diem  personally  in  open  court;  the  real 
evidence  afforded  by  their  demeanour  being  one  of  the 
Sometimes  by  .  ^osi  powerful  securities  against  perjury  and  fraud.  But 
practice.  there  are  likewise  instances   where  the  production  of 

real  evidence  is  exacted  by  practice.     Thus  on  an  in- 
'  dictment  for  larceny,  if  the  stolen  property  has   been 


ig)  2  Bulst.  53.  On  this  sub- 
ject Mascardus  (de  Prob.  Qusest 
8,  n.  20),  and  Bonnier  (Traits  des 
Preuves,  §  51)  quote  the  well 
known  lines  from  the  Ars  Foe- 
tica — 

'*  SegniiUs  irritant  animos  demissa 
per  aurem, 

Quctm  que  sunt  oculis  subjecta 
fidelibus." 

(A)  1  Blackst  Com.  348;  4 
Id,  274 ;  6  &  7  Vict.  c.  83,  s.  2. 

(t )  For  this  reason  a  fine  levied 


by  an  idiot,  lunatic,  &c.  was  good, 
for  the  law  presumed  that  the 
judge  would  not  aUow  a  party  to 
levy  it  unless  he  were  of  sound 
mind.  See  BeverUy^s  case,  4  Co. 
123  b;  Mantfield's  case,  12  Id, 
123 ;  and  the  argument  in  Mol- 
(on  V.  Camrous,  2  Ezch.  487. 

( k )  Beverley's  case,  4  Co.  1 24  a. 
Semble  per  Parke,  B.,  in  Molton 
V.  Camroux,  2  Exch.  493. 

(/)  See  the  precedents  in  Dal- 
ton,  Burn,  &c. 
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ffound  the  court  usually  insists  on  its  being  produced 
before  the  jury.  When  the  goods  stolen  are  of  a  perish- 
able nature  this  is  of  course  frequently  impossible ;  neither 
would  it  be  required  when  likely  to  be  inconvenient  or 
ofTensive,  as  where  flesh  stolen  is  in  an  advanced  state 
of  decomposition,  &c.  So,  generally  speaking  at  least, 
a  lunatic  whose  commission  is  sought  to  be  superseded 
on  the  ground  that  he  has  recovered  the  use  of  his  reason, 
must  appear  personally  before  the  Lord  Chancellor  to  be 
examined  in  order  that  that  fact  may  be  ascertained  (m). 
Valuable  evidence  of  this  kind  is  sometimes  had  by 
means  of  what  is  technically  termed  a  "  view,"  i.  e.  a  per-  ^^^^ 
sonal  inspection  by  some  of  the  jury  of  the  place  in 
dispute — a  proceeding  allowed  in  certain  cases  by  the 
common  law(n),  but  much  extended  by  the  statutes 
4  Anne,  c.  16,  s.  8,  and  by  6  Geo.  IV.  c.  60,  s.  23  (o), 
although  almost  superseded  in  modem  practice  by  the 
use  of  accurate  and  verified  models  (p).  Models. 

§   192.  Reported  real  evidence  is,  where  the  thing  Repm-ud  real 
which  is  the  source  of  the  evidence  is  not  present  to  the  ®^*  ®°^*' 
senses  of  the  tribunal,  but  the  existence  of  it  is  con- 
veyed to  them  through  the  medium  of  witnesses  or  docu- 
ments (7).     This  sort  of  proof  is,  from  its  very  nature,  infirmities  of. 
less  satisfactory  and   convincing  than  immediate  real 
evidence.     "To  the  reporting  witness  indeed,  if  his  re- 
port be  true,  it  was  so  much  immediate,  so  much  pure 
real  evidence :  but  to  the  judge  it  is  but  reported  real 
evidence.    The  distinction  is  far  from  being  a  purely 

(jw)  In    re   Dyce  Sombre^   1  9th  Ed.;   1  Chitt.  Archb.  Pract. 

Phill.  Ch.  Ca.  436 ;  In  re  Gor-  351,  364,  8th  Ed.;  and  15  &  16 

don,  2  Phill.  Ch.  Ca.  242.  Vict.  c.  76,  s  114. 

(n)  F.  N.  B.  123  C,  128  B.,  (p)  It  is  the  same  in  France. 

184  F.;    2   Salk.   665;    2    W.  See  Bonnier,  Traits  des  Preuves, 

Saund.  44  a,  note  4.  §  55. 

(0)  For  the  practice  relative  to  (9)  3  Benth.  Jud.  £v.  33. 
view  see  2  Tidd,  Pr.  795,  798, 
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speculatiye  one :  practice  requires  to  be  directed  by  it. 
Reported  real  evidence  is  analogous  to  hearsay  evidence, 
and  labours  more  or  less  under  the  infirmities  which 
attach  to  that  modification  of  personal  evidence,  com- 
pounded of  circumstantial  evidence  and  direct, — of  real 
evidence,  and  ordinary  personal  evidence  (evidence 
given  in  the  way  of  discourse) :  it  unites  the  infirmities 
of  both.  The  lights  afforded,  or  said  to  have  been  af- 
forded, by  the  real  evidence,  are  liable  to  be  weakened 
in  intensity,  and  altered  in  colour,  by  the  medium 
through  which  it  is  transmitted"  (r). 


Circumstantial 
real  evidence. 


Chiefly  con- 
spicuous in 
criminal  cases. 


Infirmative 
facts,  or  hypo- 
theses. 


§  193.  Circumstantial  real  evidence  partakes  of  the 
nature  of  all  other  circumstantial  evidence  in  this,  that 
the  persuasions  or  inferences  to  which  it  gives  rise  are 
sometimes  necessary  and  sometimes  only  presumptive. 
And  as  it  is  in  criminal  proceedings  that  the  value  and 
dangers  of  this  mode  of  proof  are  chiefly  conspicuous, 
we  shall  devote  the  rest  of  this  chapter  to  a  considera- 
tion of  its  probative  force  and  infirmative  hypotheses  in 
those  proceedings.  By  '* infirmative  fact"  or  "hypo- 
thesis" is  meant  any  fact  or  hypothesis  which,  while  in- 
sufficient in  itself  either  to  disprove  or  render  impro- 
bable the  existence  of  a  principal  fact,  yet  tends  to 
weaken  or  render  infirm  the  probative  force  of  some 
other  fact  which  is  evidentiary  of  it  («). 


Neceuary  in- 
fereoces  from 
circumstantial 
real  evidence. 


§  194.  In  the  case  of  necessary  inferences,  properly 
so  called,  there  can  be  no  infirmative  &cts  or  hypo- 
theses. As  instances — where  a  female  was  found  dead 
in  a  room,  with  every  sign  of  having  met  a  violent  end, 
the  presence  of  another  person  at  the  scene  of  action 
was  demonstrated  by  the  bloody  mark  of  a  left  hand 
visible  on  her  left  arm  {t).      And  where  a  man   was 


(r)  3  Benth.  Jud.  Ev.  34. 
(<)  See  Benth.  Jud.  £v.  14. 
(t)  Case  of  NorkoU&nd  others, 


10  Harg.  St.  Tr.  A  pp.  No.  2,  p. 
29. 
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found  killed  by  a  bullet,  with  a  discharged  pistol  lying 
beside  him,  the  hypothesis  of  suicide  from  that  pistol 
wag  negatived  by  proof  that  the  bullet  which  caused  his 
death  was  too  large  to  fit  it  («). 

§  195.  Cases  of  this  kind  are,  howeyer,  of  rare  occur-  PretumpUve  m- 
rence,  and  when  they  do  present  themselves  the  facts  ^*"°"^Jn^^i 
speak  too  plainly  to  need  comment     In  the  vast  ma-  real  evidence. 
jority  of  instances,  the  inference  to  which  a  piece  of  cir- 
cumstantial real  evidence  gives  rise  is  only  probable  or 
prettinq^tive.    On  charges  of  homicide,  for  instance,  the 
nature  of  the  weapon  with  which  the  fatal  blow  was 
given  is  of  the  utmost  importance  in  determining  whe- 
ther malice  existed  or  ought  to  be  presumed;  on  chaises 
of  rape,  the  clothes  worn  by  the  female  at  the  time  of 
the  alleged  outrage,  torn  and  stained,  or  untorn  and 
unstained,  as  the  case  may  be,  afford  a  strong  presump- 
tion for  or  against  the  charge.     But  physical  coinci- 
dences or  dissimilarities,  often  of  a  most  singular  kind, 
frequently  lead  to  the  discovery  of  the  perpetrators  of 
ofiences,  or  establish  the  innocence  of  parties  wrongly 
accused  of  them.     Several  instances  of  the  former  are 
given  in  Starkie  on  Evidence  (;r).    Thus,  in  a  case  of 
burglary,  where  the  thief  gained  admittance  into  the 
house  by  opening  a  window  with  a  penknife,  which  was 
broken  in  the  attempt,  and  a   part  of  the  blade  lefl 
sticking  in  the  window  frame,  a  broken  knife,  the  frag- 
ment of  which  corresponded  with  that  in  the  frame, 
was  found  in  the  pocket  of  the  prisoner.     So,  where  a 
man  was  found  killed  by  a  pistol,  the  wadding  in  the 
wound  consisted  of  part  of  a  printed  paper,  the  corre- 
sponding part  of  which  was  found  in  the  pocket  of  the 
prisoner.     In  another  case  of  murder,  a  patch  on  one 

(h)  Theoiy    of   Pres.    Proof,  p.  591,  7th  Ed. 
A  pp.  case  2 ;    Wills,  Circumst.  (x)  1  Stark.  £v.  562,  3rd  Ed. ; 

£v.  80,  3rd  Ed.    See  other  in-  844,  4th  Ed. 
■tancet  in  Beck's  Med.  Jurispr. 
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knee  of  the  prisoner's  breeches  corresponded  with  an 
impression  found  on  the  soil  close  to  the  place  where 
the  murdered  body  lay.     In  a  case  of  robbery,  the  pro- 
secutor, when  attacked,  struck  the  robber  on  the  face 
with  a  key,  and  a  mark  of  a  key  with  corresponding 
wards  was  visible  on  the  face  of  the  prisoner.     Mas- 
cardus  also  relates  an  instance  where  an  inclosed  ground 
set  with   fruit  trees   was  broken   into    by  night,  and 
several  fruits  eaten,  the  rinds  and  fragments  of  some 
of  which  were  found  lying  about     On  examining  these, 
it  appeared  that  the  person  who  ate  them  had  lost  two 
front  teeth,  which  caused  suspicion  to  fall  on  a  man  in 
the  neighbourhood  who  had  lost  a  corresponding  num- 
ber, and  on  being  taxed  with  the  theft  confessed  his 
guilt  (y).     In  some  cases  also,  the  fact  of  the  accused 
being  left-handed  becomes  an  adminiculum  of  evidence 
against  him,  i.  e.  when  surrounding  circumstances  shew 
that  the  offence  must  have  been  perpetrated  by  a  left- 
handed  person  (z).     Few  things  have  led  to  the  detec- 
tion of  more  frauds  and  forgeries  than  the  Anno  Domini 
water-mark  on  paper;  and  in  one  old  case  a  criminal 
design  was  detected  by  a  letter  purporting  to  come  from 
Venice  being  written  on  paper  made  in  England  (a). 
Too  much  re-    (Strong,  however,  as  coincidences  and  dissimilarities  of 
norto  be^         ^^'^  nature  undoubtedly  are,  we  must  be  carefiil  not  to 
placed  on  them,  attribute  to  them,    when  standing  alone,  a  conclusive 

effect  in  all  cases.  Just  let  it  be  remembered  that  the 
men  who  were  found  in  possession  of  the  broken  knife, 
and  the  fragment  of  the  ballad,  (the  latter  especially,) 
might  have  picked  them  up  where  they  had  been  thrown 
away  by  the  real  criminals;  that  the  person  the  print 
of  whose  knee  was  visible  on  the  soil  near  the  murdered 
corpse  might  have  been  a  passer  by,  who  knelt  down  to 

(y)  Mascard.  de  Prob.  Quaest.  and    Patch* t  cate,   Beck,    Med. 

8,  n.  28.  Jurisp  583,  7th  £d. 

(z)  See  the  case  of   William  (a)  Moore,  817. 

Richardiont  Appendix,  No.  2  ; 
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see  if  life  were  really  extinct,  or  to  render  assistance  to 
the  sufferer;  that  the  having  lost  front  teeth,  or  being 
lefl-banded,  are  not  very  uncommon ;  add  to  which  that 
some  persons  are  what  is  called  '^ ambidextrous/'  i.e. 
use  both  hands  with  equal  facility  (&);  that  the  Anno 
Domini  water  mark  on  paper  is  by  no  means  infallible, 
the  year  being  often  anticipated  by  the  manuiacturer(c); 
that,  in  the  present  age  of  the  world  at  least,  a  person 
writing  at  Venice  on  a  sheet  of  paper  brought  or  im- 
ported from  England  is  scarcely  improbable ;  and,  even 
the  impression  made  on  the  face  by  the  key  might  by 
possibility  be  a  natural  mark.  An  exceUent  instance  of 
how  closely  the  propensity  to  run  after  coincidences 
ought  to  be  watched  is  presented  by  the  case  of  one 
Fitter,  who  was  indicted  at  the  Warwick  assizes  of 
1834,  for  the  murder  of  a  female.  He  was  a  shoe- 
maker ;  and  his  leathern  apron  having  on  it  several  cir-  • 
cular  marks,  made  by  paring  away  superficial  pieces,  it 
was  supposed  that  they  had  been  removed  as  containing 
spots  of  blood  ;  it  was,  however,  satisfactorily  proved  in 
his  defence,  that  he  had  cut  them  off  for  plasters  for  a 
neighbour  (e{).  It  is  when  taken  in  connexion  with 
other  evidence  that  physical  coincidences  and  dissimi- 
larities are  chiefly  valuable,  when  they  certainly  press 
with  fearful  weight  on  a  criminal.  But  if  their  pre-  Exealpatife 
sence  is  powerful  for  conviction,  their  absence  is  at  least  *^^*  °'' 
equally  powerful  for  exculpation.  Sir  Matthew  Hale 
relates  a  remarkable  instance  of  a  man  who  rebutted  a 
charge  of  rape  by  shewing  that  he  laboured  under  a 
frightful  rupture,  which  rendered  sexual  intercourse  al- 
most, if  not  absolutely,  impossible  (e).  This  is,  how- 
ever, an  old  case,  and  should  a  similar  one  arise,  the 


(b)  Tayl.   Med.  Jorisp.  222,  (</)  1  Wills,  Circ.  £▼.  128,  3rd 

4th  Ed.  Ed. 

(f)  wars  Circ.  Ef.  29  and  (e)  1  Hale,  P.  C.  635,  636. 

114,  3rd  Ed. 

8 
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perfection  which  trasses  have  attained  in  modern  times 
is  an  infirmative  circumstance  not  to  be  overlooked. 


lofirmative 
hypotheses 
afiectiog  real 
evidence. 


1«.  Accident 


Irresponsible 

unconscious 

agency. 


^  196.  The  infirmative  hypotheses  affecting  real  evi- 
dence,  however,  present  a  subject  of  too  much  import- 
ance to  be  dismissed  with  a  cursory  notice.  Ck>nsidered 
in  the  abstract,  real  evidence,  apparently  indicative  of 
guilt,  may  be  indebted  for  its  criminative  shape  to  acdr 
dent,forffery,  or  lawful  action  of  the  accused.  And  here 
it  must  not  be  forgotten  that  sometimes  the  most  inno- 
cent men  cannot  explain  or  give  any  account  whatever  of 
facts  which  seem  to  criminate  them ;  and  the  experience 
of  almost  every  person  will  supply  instances  of  extraordi- 
nary occurrences,  the  cause  of  which  is,  to  him  at  least, 
completely  wrapped  in  mystery.  1®.  Under  the  head 
of  real  evidence  produced  by  accident  come  those  cases 
where  the  appearance  is  the  result  of  irresponsible  agency  : 
or  as  where  the  act  has  been  done  by  a  party  in  a  state  of 
somnambulism  (/) ;  or  as  in  the  case  of  the  unfortunate 
person  in  France,  who  was  executed  as  a  thief  on  the 
strength  of  a  number  of  articles  of  missing  silver  having 
been  found  in  a  place  to  which  he  alone  had  access,  and 
which  were  afterwards  discovered  to  have  been  deposited 
there  by  a  magpie  (ff).    So,  the  appearance  of  blood  on 


(/)  Cases  of  this  nature  have  oc- 
curred. See  Ray's  Med.  Jarispr. 
of  Insanity,  §§  296,  297 ;  Matth. 
de  Criminib.  Prolegomena,  eh.  2, 
^13;  and  Taylor,  Med.  Jurisp. 
789,  790,  4th  Ed.  Two  men  who 
had  been  hunting  during  the  day 
slept  together  at  night  One  of 
them  was  renewing  the  chase  in 
his  dream,  and  imagining  himself 
present  at  the  death  of  the  stag, 
cried  out,  "  111  kin  him.  111  kill 
him  I"  The  other,  awakened  by 
the  noise,  got  out  of  the  bed,  and 


by  the  light  of  the  moon  beheld 
the  sleeper  give  several  stabs 
with  a  knife  on  that  part  of  it 
which  his  companion  had  just 
quitted :  Hervey's  Meditations  on 
the  Night,  note  35.  Suppose  a 
blow  given  in  this  way  had  proved 
fatal,  and  that  the  two  ra<m  bad 
been  shewn  to  have  quarrelled 
previously  to  retiring  to  rest  I 

(g)  3  Benth.  Jud.  Ev.  49.  See 
also  Bonnier,  Traits  des  Preaves, 
§647. 
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the  person  of  an  accused  or  suspected  person  may  be  ex- 
plained by  his  having  come  in  contact  with  a  bleeding 
body  in  the  dark  (/i). 

§  197.  2®.  There  is  no  subject  in  the  whole  range  of  ^•^  Foivery  of 
judicial  proofs  which  demands  more  anxious  attention 
than  the  forgery  of  real  evidence.  It  is  in  some  degree 
analogous  to  the  subornation  of  personal  evidence,  being 
an  attempt  to  pervert  and  corrupt  the  nature  of  things 
or  real  objects,  and  thus  force  them  to  speak  falsely  (i). 
The  presumption  of  guilt  afforded  by  the  detection  of  a 
forgery  of  real  evidence  is  a  different  subject,  and  is 
based  on  the  maxim,  ^*  Omnia  prsesumuntur  contr^  spo- 
]iatorem(A)" — ^its  weight,  as  an  infirmative  hypothesis 
respecting  real  evidence  in  general,  being  all  that  comes 
in  question  at  present. 

§  198.  Forgery  of  real  evidence  may  have  its  origin  Causes  of. 
in  any   of  the  following  causes:    1.  Self-exculpation. 
2.  The  malicious  intention  of  injuring  the  accused,  or 
others.    3.  Sport,  or  the  view  of  effecting  some  moral 
end. 


§  199.  1.  Self-exculpative  forgery  of  real  evidence,  i.  Self-sxculpa- 
An  excellent  instance  of  the  danger  to  be  apprehended  ^^  e¥^?ce. 
from  this  source  is  given  by  Sir  Matthew  Hale,  in  a  pas-  Sospected  per- 
81^  which  is  very  frequently  quoted.  After  observing  that  **°  ">noccnt 
the  recent  and  unexplained  possession  of  stolen  property 


ID  toto. 


(A)  See  tbe  case  of  Jonathan 
Bradford,  Theory  of  Pres.  Proof, 
Appendix,  Case  7.  In  Cham- 
bers's Edinborgh  Journal  also, 
for  11th  March,  1837,  tberei  is  a 
case  where  part  of  the  evidence 
against  a  man  charged  with  mur- 
der consisted  in  his  night-clothes 
having  been  fonnd  stained  with 
Uood«-a  fact  which  he  declared 


his  inability  to  account  for ;  and 
it  was  afterwards  discovered  to 
have  been  occasioned  by  his  bed- 
fellow having  a  bleeding  wound, 
of  which  the  prisoner  was  not 
aware. 

(t)  3  Benth.  Jud.  Evid.  50. 

{k)  Infra,  Part  3,  book  2, 
chap.  1,  sect  2,  subsect  7. 


S  2 


260  INSTRUMENTS  OF  BTIDBNCB. 

raises  a  strong  presumption  of  larceny^  he  tells  us  of  a 
case  tried,  as  he  says,  before  a  very  learned  and  wary 
judge,  where  a  man  was  convicted  and  executed  for 
horse  stealing  on  the  strength  of  his  having  been  found 
on  the  animal  the  day  it  was  stolen,  but  whose  inno- 
cence was  afterwards  made  clear  by  the  confession  of  the 
real  thief;  who  acknowledged  that,  on  finding  himself 
closely  pursued,  he  had  requested  the  unfortunate  man 
to  walk  the  horse  for  him  while  he  turned  aside  on  a 
By  iDnoceDt  necessary  occasion,  and  thus  escaped  (/).  This  species 
JSJJdoD."^^  of  forgery,  however,  is  not  confined  to  actual  criminals. 

It  sometimes  happens  that  an  innocent  man,  sensible 
that,  though  guiltless,  appearances  are  against  him,  and 
not  duly  weighing  the  danger  of  being  detected  in  clan- 
destine attempts  to  stifle  proof,  endeavours  to  get  rid  of 
real  evidence  in  such  a  way  as  to  avert  suspicion  from 
himself,  or  even  turn  it  on  some  one  else.  An  extremely 
apt  illustration  of  this  is  to  be  found  in  the  Arabian 
Nights'  Entei-tainments  (m) ;  where  the  body  of  a  man 
who  had  died  by  accident  in  the  house  of  a  neighbour, 
was  conveyed  by  him,  under  the  apprehension  of  sus- 
picion of  murder  in  the  event  of  the  corpse  being  found 
in  his  house,  into  the  house  of  another  neighbour,  who, 
finding  it  there,  and  acting  under  the  influence  of  a 
similar  apprehension,  in  like  manner  transmitted  it  to  a 
third,  who,  in  his  turn,  shifted  the  possession  of  the 
corpse  to  a  fourth,  with  whom  it  was  found  by  the  offi- 
cers of  justice. 

2.  Malicious  ^  200.  2.  The  forgery  of  real  evidence  may  have  been 

evmeoce.  effected  with  the  malicious  purpose  of  bringing  down 

(/)   2  Hale,   P.  C.  289.    A  App.   case  1 ;   and  that  of  i>u 

similar    conviction   occurred    in  Moulin,  Chambers*  Edinb.  Joam. 

1827,  but  the  fatal  result  was  for  Oct.  28,  1837. 
averted;   R.  v.    Gill,  Wills  on  (m)  3  Benth.Jud.£v.36.  The 

Circumst  Evid.  54,  3rd  Ed.   See  story  alluded  to  ii  the  well  known 

also  the  case  of  John  Jennings,  one  of  the  little  Hunchback. 
Theor.    of   Presumptive    Proof, 
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saffering  on  an  innocent  individual.  The  most  obvious 
instance  is  to  be  found  in  a  case  probably  of  more  fre- 
quent occurrence  than  is  usually  supposed;  namely, 
where  stolen  goods  are  clandestinely  deposited  in  the 
house,  room,  or  box  of  an  innocent  person,  with  the  view 
of  exciting  a  suspicion  of  larceny  against  him  (n) ;  and 
a  suspicion  of  murder  may  be  raised  by  secreting  a 
bloody  weapon  in  the  like  manner  (o).  In  the  case  of 
Le  Brun(p\  who  was  accused  of  having  murdered  a 
lady  of  rank  to  whom  he  was  servant,  the  officers 
of  justice  were  charged  by  his  advocates  with  having 
altered  a  common  key,  found  in  his  possession,  into  a 
master  key,  in  order  to  make  it  appear  at  the  trial 
that  he  had  a  facility  for  committing  the  murder  which 
he  really  did  not  possess.  ^Mnother  remarkable  ex- 
ample," says  Mr.  Arbuthnot,  in  the  peface  to  his  Reports 
of  the  Foujdaree  Udalut  of  Madras  {q\  **  is  related  in  a 
Report  recently  published  on  the  Wellicade  Jail  at  Co* 
lombo  in  Ceylon.  A  man  named  Sellapa  Chitty,  of  the 
class  termed  Nattacotie,  reported  wealthy,  and  largely 
engaged  in  trade,  charged  his  neighbour  and  rival  in 
business  with  causing  the  death  of  a  Malabar  Cooly  by 
burning  and  otherwise  ill-treating  him ;  whereas  it  was 
found  that  the  man  had  died  a  natural  death,  and  that 
the  prisoner,  together  with  a  relative  and  servant,  had 


(n)  In  the  preface  to  Mr.  Ar- 
butboot*8  Reports  of  the  Court 
of  FoQJdaree  Udalut  of  Madras, 
Madras,  1851,  p.  xlii.  is  the  fol- 
lowiog  passage : — "  In  the  annals 
of  criminal  justice  in  this  country 
instances  of  this  species  of  for- 
gery of  real  evidence  are  far  from 
mieommon ;  it  being  a  matter  of 
notoriety  that  the  clandestine 
plaemg  of  articles  in  the  houses 
of  accused  persons,  with  a  view 
to  facilitate  their  conviction  of  a 


crime  charged,  is  frequently  re- 
sorted to  by  the  native  officers  of 
poh'ce;  while  the  production  by 
the  police  from  the  houses  of  ac- 
cused persons  of  articles,  which 
are  really  their  property,  but  are 
aUeged  to  have  been  obtained  by 
theft  or  robbery,  is  still  more 
common. 

(o)  Theory  of  Presumptive 
Proof,  App.  case  10. 

(p)  3  Benth.  Jud.  £v.  60. 

(g)  pp.  zlL  zlii. 
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applied  fire  to  several  parts  of  the  body,  and  deposited 
it  on  the  premises  of  the  accused ;  after  which  he  gave 
notice  to  the  police,  and  charged  the  innocent  party  with 
the  murder.  The  case  seemed  dear,  and  the  accused 
would  have  been  tiied  on  the  capital  charge,  had  not 
the  medical  gentleman  on  the  inquest  observed  the  un- 
usual appearance  of  the  burnt  parts,  and  finally  disco- 
vered that  the  injuries  had  all  been  inflicted  on  the  body 
after  deaths  The  numerous  cases  that  have  occurred 
of  persons  inflicting  wounds,  often  of  a  very  serious  na- 
ture, on  themselves,  with  the  view  of  attaining  some 
end(r),  and  occasionally  for  the  purpose  of  enabling 
them  to  accuse  hated  individuals  («),  should  induce  tri- 
bunals to  be  more  on  their  guard  against  the  foi^ery  of 
real  evidence  than  they  commonly  are.  And,  as  though 
.no  Umit  could  be  imposed  to  human  wickedness,  it  is 
said  that  even  suicide  has  been  committed  with  a  like 
view  (0-  The  following  instance  of  this  kind  of  forgery 
is  likely  to  be  resorted  to  in  countries  where  the  legiti- 
mate principles  of  evidence  are  either  not  well  under- 
stood, or  not  duly  observed.  The  artifice  alluded  to  is 
that  of  sending  to  the  person  whom  it  is  desired  to  in- 
jure letters,  in  which  the  mode  either  of  committing 
some  crime  is  discussed,  or  containing  allusion  to  a  sup- 
posed crime  already  committed,  and  then  procuring  bis 
arrest  under  such  circumstances  that  the  document 
may  be  found  in  his  possession :  e.  g.  '^  On  such  an 
occasion"  (naming  it),  "my  dear  friend,  you  failed  in 


(r)  See  Tayl.  Med.  Jurispr. 
254  tt  ff^.,  4th  Ed. ;  Beck's  Med. 
Jurispr.  32  tt  sf^.,  7tb  £d. 

(f)  Tayl.  in  loc,  cit.  In  the 
Times  Newspaper  for  January  30, 
]  847,  will  be  found  the  case  of 
a  girl  at  Reading  who,  enraged 
against  a  man  for  baring  ceased 
to  live  with  her,  cut  her  throat 
severely,  and  then  charged  him 


with  baring  attempted  to  murder 
her. 

(/)  We  have  somewhere  read 
a  case  of  that  kind:  and  believe 
also  that  the  French  Jacobins 
were  accused  of  having  slain,  with 
his  consent,  one  of  their  number, 
in  order  to  throw  on  the  Royalists 
the  imputation  of  having  mur- 
dered him  as  a  political  enemy. 
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your  enterprize ;''  an  enterprize  (describing  it  by  allu- 
sioD)  of  theft,  robbery,  murder,  treason :  "  on  such  a 
day,  do  so  and  so,  and  you  will  succeed  (u)."  **  In  this 
way/'  observes  Bentham,  '^  so  far  as  possession  of  cri- 
minative written  evidence  amounts  to  crimination,  it  is 
in  the  power  of  any  one  man  to  make  circumstantial  evi- 
dence of  criminality  in  any  shape,  against  any  other  {x)'* 

§201.    It  sometimes  happens  that  real  evidence  is  Foi^ryorreal 
forged  with  the  double  motive  of  self-exculpation  and  of  5o*br*^*b^^^ 
inducing  suspicion  on  a  hated  individual  {y).  And,  lastly,  Forgery  of  real 
it  is  to  be  observed,  that  this  species  of  forgery  may  be  forc^,**^*  ^ 
accomplished  by  force  as  well  as  by  fraud :  e.  g.  three 
men  unite  in  a  conspiracy  against  an  innocent  person ; 
one  lays  hold  of  his  hands,  another  puts  into  his  pocket 
an  article  of  stolen  property,  which  the  third,  running  up 
as  if  by  accident  during  the  scuffle,  finds  there  and  de- 
nounces him  to  justice  as  a  thief  (j?). 

§  202.  3.  Forgery  of  real  evidence  committed  either  3.  Id  sport,  or 

.^,  11*-  A  •        ^or  moral  end. 

m  sport  or  with  some  moral  end  m  view.  As  an  in- 
stance of  this  may  be  cited  the  story  of  the  patriarch 
Joseph,  who,  with  a  view  of  creating  alarm  and  remorse 
in  the  minds  of  his  guilty  brothera  for  their  conduct 
towards  him  in  early  life,  caused  a  silver  cup  to  be 
privately  hid  in  one  of  their  sacks,  and  after  they  had 
gone  some  distance  on  their  journey,  had  them  arrested 
as  thieves  and  brought  back  (a). 

§  203.  3®.  The  other  infirmative  hypothesis  affecting  3«.  Appearance 
real  evidence  remains  to  be  noticed ;  namely,  that  the  lawful  action. 
apparently  criminative  fact  may  have  been  created  by  the 

(ii)  3  Bentb.  Jad.  £v.  44.  £d.  Richer,  Ametertl.  1773. 

(x)  Id,  (s)  3  Benth.  Jud.  Ev.  39. 

iy)  See  the  caw  of  the  Flemish  (a)  Genesis,  zliv.  2.    See  3 

panon  in  5  Canacs  Cd^bres,  442,  Benth,  Jud.  £v.  37,  52. 
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accused  in  the  furtherance  of  some  lawful,  or  even  laud- 
able,  design.  This  is  best  exemplified  by  those  cases 
of  larceny  where  stolen  property  is  found  in  the  posses- 
sion of  a  person  who,  knowing  or  suspecting  it  to  have 
been  stolen,  has  taken  possession  of  it  with  the  view  of 
either  seeking  out  the  true  owner  in  order  to  restore  it, 
or  of  bringuig  the  thief  to  justice,  but,  before  this  can 
be  accomplished,  becomes  himself  the  object  of  suspi- 
cion, in  consequence  either  of  the  stolen  goods  being 
seen  in  his  possession,  or  of  fiedse  information  being  laid 
against  him(i).  In  cases  of  suspected  murder,  also, 
stains  of  blood  may  have  been  produced  by  many 
causes  (c),  e.  g«  an  accidental  bleeding  from  the  nose(^), 
a  surgical  operation  (e),  the  slaughter  of  an  animal, 
&c. 

lUd  evidence        &  204.  Real  evidence,  while  truly  indicative  of  euilt 

fmllacioiu  as  to    .     ^  ^  ,   ^ 

quality  of  crime.  iQ  general,  may  be  fallacious  as  to  the  species  and  qua- 
lity of  the  crime.  The  recent  possession  of  stolen  pro- 
perty, for  instance,  is  deemed  presumptive  evidence  of 
larceny,  not  of  the  accused  having  received  the  goods 
with  a  guilty  knowledge  of  their  having  been  stolen  (/) ; 
and  there  can  be  little  doubt  that  many  persons  have 
been  convicted  and  punished  for  the  former  offence 


{b)  The  author  has  an  Impree- 
sion  of  having  seen  a  case  on 
circuit  where  a  pedlar  got  drunk 
in  a  public-house,  and  a  person 
present  took  possession  of  his 
pack  with  the  yiew  of  returning 
it  to  him  when  sober,  and  was 
rewarded  for  his  charity  by  an 
indictment  for  larceny. 

(c)  Quintil.  lib.  15,  cap.  12. 

id)  Id.  lib.  5,  c.  9. 

(e)  In  tlie  case  of  WiUiam 
Shaw,  executed  at  Edinbuigh  in 


1721  for  the  supposed  murder  of 
his  daughter  who  had  committed 
suicide,  one  of  the  facts  which 
pressed  against  him  was  that  his 
shirt  was  bloody,  which  was  how- 
ever caused  by  his  having  bled 
himself  some  days  before,  and 
the  bandage  becoming  untied. 
Theory  of  Pres.  Proof,  App.  case 
8. 

(/)  R.  V,  Densley,  6  C.  &  P. 
399 ;  It.  y.  Oddy,  2  Den.  C  C. 
273,  per  Aldenon,  B. 
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whose  guilt  consisted  in  the  latter ;  while  on  the  other 
hand  justice  often  failed  the  other  way,  a  party  clearly 
guilty  of  receiving  stolen  property  being  erroneously  in* 
dieted  for  larceny  (g).  This  imperfection  in  our  crimi-^ 
nal  law  was  remedied  by  the  11  &  12  Vict  c.  46,  s.  3, 
which  allows  counts  for  larceny  to  be  joined  with 
counts  for  receiving  the  stolen  goods  with  a  guilty 
knowledge  of  the  theft  (A).  So  where  a  person  is  found 
dead  and  plundered  of  his  property,  the  subsequent  pos* 
session  of  a  portion  of  it  may  induce  a  suspicion  of 
murder  against  a  party  whose  real  crime  was  rob* 
bery  (£). 

§  205.  There  is  one  species  of  real  evidence  which,  PreKumptioo  of 
from  its  frequent  occurrence  and  the  stress  usually  laid  *  o^J^i/™^ 
on  it,  deserves  a  more  particular  consideration ;  namely,  stolen  property. 
the  presumption  of  larceny  drawn  from  possession  by  the 
accused  of  the  whole  or  some  portion  of  the  stolen  pro- 
perty.    Not  only  is  this  presumptive  evidence  of  delin-  Sometimes 
quency  when  coupled   with  other  circumstances;   but  ■^*^*''**'**"'^*° 
even  when  standing  alone  is  in  many  cases  considered 
to  raise  a  presumption  of  guilt  sufficient  to  cast  on  the 
accused  the  onus  of  shewing  that  he  came  honestly  by 
the  stolen  property,  and  if  he  fail  in  so  doing,  warrant 
the  jury  in  convicting  him  as  the  thief.  This  presumption 
is  not  only  subject  to  the  infirmative  circumstances  attend- 
ing real  evidence  in  general,  but,  from  its  constant  occur- 
rence, and  the  obvious  danger  of  acting  indiscriminately 
upon  it,  has,  as  it  were,  attracted  the  attention  of  the 
judges,  who  have  endeavoured  to  impose  some  practical 
limits  to  its  operation  in  cases  where  it  constitutes  the  only 
evidence  against  the  accused.    And,  first,  it  is  clearly 
established  that  in  order  to  put  the  accused  on  his  de- 

{g)  See  JR.  ▼.  CoUier,  4  Jurist,      100,  sect.  12. 
703.  (i)  See  R,  v.  Downing,  Wills, 

(A)  See  also  14  &  15  Vict,  c      Circ.  £vid.  137,  3rd  Ed. 
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For  this  porposei,  fence  his  poBsessioii  of  the  stolen  property  must  be 

possesnoQ  most  *•      t       ^ 

be  recent.  recent  (k);  although  what  shall  be  deemed  such  must 

be  determined  by  the  nature  of  the  articles  stolen ;  i.  e. 
whether  they  are  of  a  nature  likely  to  pass  rapidly  from 
hand  to  hand,  or  of  which  the  accused  would  be  likely, 
from  his  situation  in  life  or  vocation,  to  become  inno- 
cently possessed  (/).  A  poor  man,  for  instance,  might 
fairly  be  called  to  account  for  the  possession  of  ar- 
ticles of  plate,  jewels,  or  rare  and  curious  books,  after  a 
much  longer  lapse  of  time  than  if  the  property  found 
on  him  consisted  of  clothes,  or  articles  of  food  suitable 
to  his  condition  in  life,  tools  proper  for  his  trade,  &c. 
In  the  first  reported  case  on  this  subject  (m),  Bayley, 
J.,  directed  an  acquittal,  because  the  only  evidence 
against  the  prisoner  was  that  the  stolen  goods,  (the 
nature  of  which  is  not  stated  in  the  report,)  were  found 
in  his  possession  after  a  lapse  of  sixteen  months  from 
the  time  of  the  loss.  Where,  however,  seventy  sheep 
were  put  on  a  common  on  the  18th  of  June,  but  not 
missed  till  November,  and  the  prisoner  was  in  posses^ 
sion  of  four  of  them  in  October,  and  of  nineteen  more 
on  the  23rd  of  November,  the  same  judge  allowed  evi- 
dence of  the  possession  of  both  to  be  given  (n).  In  the 
subsequent  case  of  H.  v.  Adams  (o),  where  the  prisoner 
was  indicted  for  stealing  an  axe,  a  saw,  and  a  mattock, 
and  the  whole  evidence  was  that  they  were  found  in 
his  possession  three  months  after  they  were  missed^  J. 
Parke,  J.,  directed  an  acquittal.  And  in  a  more  recent 
case  of  i2.  v.  Cruttenden  (p),  where  a  shovel  which  had 

(k)  2  Stark.  Ev.  614,  3rd  Ed.;  (m)  Anon.  2  C.  &  P.  459. 

2  East,  P.  C.  657 ;  R.  y.  Cockin,  (n)  R,  v.  Dewhint,  2  Stark. 

2  Lew.  C.  C.  235 ;  and  the  cases  £y.  614,  note  («),  3rd  Ed. 

cited  in  the  following  notes.  (o)  3  C.  &  P.  600. 

(/)  2  6r.  Rubs.  123, 124;  A.  (p)  Kent  Sp.  Ais.  5  Vict ;  6 

V.  Partridge,  7  C.  &  P.  551 ;  R.  Jur.  267,  and  MS. 
V.  Cockin,  2  Lew.  C.  C.  235,  n. 
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been  stolen  was  found  about  six  or  seven  months  after 
the  theft  in  the  house  of  the  prisoner^  who  was  not 
then  at  home,  Ghimey,  B.,  held,  that  on  this  evidence 
alone,  the  prisoner  ought  not  to  be  called  on  for 
his  defence.  In  R,  v.  Partridge  (q),  however,  where 
the  prisoner  was  indicted  for  stealing  two  ''ends"  of 
woollen  cloth,  (i.  e.,  pieces  of  cloth  consisting  of  about 
twenty  yards  each,)  which  were  found  in  his  possession 
about  two  months  after  they  were  missed ;  on  its  being 
objected  that  too  long  a  time  had  elapsed,  Patterson,  J., 
overruled  the  objection,  and  the  prisoner  was  convicted. 
Afterwards,  in  i2.  v.  Hewlett  (r),  a  prisoner  was  in* 
dieted  for  stealing  three  sheets,  the  only  evidence  against 
htm  being  that  they  were  found  on  a  bed  in  his  house 
three  calendar  months  after  the  theft.  On  this  it  was 
objected  by  his  counsel,  on  the  authority  of  i2.  v. 
AdamSy  that  the  prisoner  ought  not  to  be  called  on  for 
his  defence ;  but  Wightman,  J.,  said,  that  it  seemed  to 
him  impossible  to  lay  down  any  definite  rule  as  to  the 
precise  time  which  was  too  great  to  call  on  a  prisoner 
to  give  an  account  of  the  possession  of  stolen  property ; 
and  that  although  the  evidence  in  the  actual  case  was 
very  slight,  it  must  be  left  to  the  jury  to  consider  what 
weight  they  would  attach  to  it  The  prisoner  was  ac- 
quitted. In  It.  V.  Moore  (s),  where  a  mare  which  had 
been  lost  on  the  17th  of  December  was  found  in  the 
possession  of  the  prisoner  between  the  20th  of  June  and 
the  22nd  of  July  following,  and  there  was  no  other  evi- 
dence against  him,  Maule,  J.,  held  the  possession  not 
sufficiently  recent  to  put  him  on  his  defence.  In  deal- 
ing with  this  subject,  it  is  to  be  remarked  that  the 
probability  of  guilt  is  increased  by  the  coincidence  in 
number  of  the  articles  stolen  with  those  found  in  the 
possession  of  the  accused,  the  possession  of  one  out  of 

(9)  7  C.  &  P.  551.  Sp.  Am.  1843. 

(r)  2  Gr.  Ron.  728 ;    Salop         (f)  16  Jurist,  750. 
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a  large  number  stolen  being  more  easily  attributable  to 
accident  or  forgery  than  the  possession  of  all  (t). 

And  ezcliuive.  §  206.  But  in  order  to  raise  this  presumption  legiti- 
mately the  ])ossession  of  the  stolen  property  should  be 
clearly  traced  to  the  accused,  and  be  exclusive  as  well  as 
recent.  The  finding  it  on  his  person,  for  instance,  or 
in  a  locked-up  house,  room,  or  box  of  which  he  kept 
the  key,  would  be  a  fair  ground  for  calling  on  him  for 
his  defence ;  but  if  the  articles  stolen  were  only  found 
lying  in  a  house  or  room  in  which  he  lived  jointly  with 
others  equally  capable  with  himself  of  having  committed 
the  theft,  or  an  open  box  to  which  others  had  access, 
no  definite  presumption  of  his  guilt  could  be  made  («)• 
An  exception  is  said  to  exist  where  the  accused  is  die  oc- 
cupier of  the  house  in  which  stolen  property  is  found  (:r), 
who,  it  is  argued,  must  be  presumed  to  have  such  con- 
trol over  it  as  to  prevent  anything  coming  in  or  being 
taken  out  without  his  sanction.  As  a  foundation  for 
ciml  responsibility  this  reasoning  may  be  correct;  but 
to  conclude  the  master  of  a  house  guilty  of  felony,  on 
the  double  presumption,  first,  that  stolen  goods  found 
in  the  house  were  placed  there  by  him  or  with  his 
connivance,  and  secondly,  that  he  was  the  thief  who 
stole  them,  and  there  are  no  corroborating  circumstances, 
is  certainly  treading  on  the  very  verge  of  artificial  con- 
viction (y). 


(0  2  Gr.  Ru88.  124,  note  (/); 
per  Erie,  J.,  in  R,  y.  Brown, 
Kent  Sum.  Ass.  14  Vict.  MS. 

(ti)  2  Stark.  Ey.  614,  3rd  Ed. ; 
Rose.  Crim.  Ev.  19,  3rd  Ed. 

(x)  2  Gr.  Ruas.  124,  note  {g). 

{y)  **  11  y  aurait  injustice  fla- 
grante k  r^puter  complice  d'un  vol 
celui  chez  qui  Tobjet  vole  serait 
trouv^,  ainsi  qu'on  lefaisait^  Rome 


pour  la  reparation  civile  du  d^lit. 
Pr^sumer  la  culpability,  ^  raison 
des  circonstances  qui  peuvent 
D'etre  que  fiirtuites,  c'est  Ut  une 
marche  grossi^re,  qui  appartient 
^  I'enfance  du  droit  p^nal." 
Bonnier,  Traite  des  Preuves,  § 
675.  See  also  Hume's  Crim.  Law 
of  Scotland,  vol.  1,  p.  111. 
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§  207.  Indeed^  there  can  be  no  doubt  that,  in  prac-  This  presump- 

..        ai-     1      "x^       X    1*     'a       i»  ai-  a«  J  ^*0D  earned  too 

tice,  the  legitimate  hmits  of  the  presumption  under  con*-  far  in  practice. 
sideration  are  sometimes  overstepped.  ''  Nothing/'  re^ 
marks  Bentham,  ''can  be  more  persuasive  than  the 
circumstance  of  possession  commonly  is,  when  corro- 
borated by  other  criminative  circumstances:  nothing 
more  inconclusive,  supposing  it  to  stand  alone*  Re*- 
ceptacles  may  be  contained  one  within  the  other,  as  in 
the  case  of  a  nest  of  boxes :  the  jewel  in  a  case ;  the 
case  in  a  box ;  the  box  in  a  bureau ;  the  bureau  in  a 
closet ;  the  closet  in  a  room ;  the  room  in  a  house  ;  the 
house  in  a  field.  Possession  of  the  jewel,  actual  pos- 
session, may  thus  belong  to  half-a-dozen  different  per- 
sons at  the  same  time  :  and  as  to  antecedent  possession, 
the  number  of  possible  successive  possessors  is  mani- 
festly beyond  all  limit  (z).**  It  is  in  its  character  of  a 
circumstance  joined  with  others  of  a  criminative  nature 
that  the  fact  of  possession  becomes  really  valuable,  and 
entitled  to  consideration,  whether  it  be  ancient  or  recent, 
joint  or  exclusive.  But,  whatever  the  nature  of  the 
evidence,  the  jury  must  be  morally  convinced  of  the 
guilt  of  the  accused,  who  is  not  to  be  condemned  on 
any  artificial  presumption  or  technical  reasoning,  how- 
ever true  and  just  in  the  abstract 

§  208.  When  the  case  against  the  accused  is  suflS-  ExphDation  of 
ciently  strong  to  warrant  the  calling  on  him  for  his  jhinccuMd.^ 
defence,  the  credit  due  to  any  explanation  he  gives  of 
the  way  in  which  the  stolen  property  came  into  his 
possession,  whether  that  explanation  be  supported  by 
evidence  or  not,  is  altogether  for  the  consideration  of 
the  jury.  And  here  it  is  necessary  to  point  attention 
to  the  important  case  of  i2.  v.  Crawhurst  (a).  That 
was  an  indictment  for  larceny,  tried  before  Alderson, 
B.,  who  thus  directed  the  jury — "  In  cases  of  this  na- 1 

(2)  3  Benth.  Jud.  Ev.  39,  40.  (a)  1  Car.  &  K.  370. 
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fture  you  should  take  it  as  a  general  principle,  that, 
where  a  manj  in  whose  possession  stolen  property  is 
found,  gives  a  reasonable  account  of  how  he  came  by  it, 
as  by  telling  the  name  of  the  person  from  whom  he 
received  it,  and  who  is  knofirn  to  be  a  real  person,  it  is 
)  incumbent  on  the  prosecutor  to.  shew  Ihat  .that  account 
,  jis  false ;  but  if  the  account  given  by  the  prisoner  be 
•unreasonable  or  improbable  on  the  face  of  it,  the  onus 
'  of  proving  its  truth  lies  on  him.     Suppose,  for  instance, 
a  person  were  to  charge  me  with  stealing  this  watch, 
and  I  were  to  say  I  bought  it  from  a  paiticular  trades- 
roan,  whom  I  name,  that  is  prim&  facie  a  reasonable 
account,  and   I  ought  not  to  be  convicted   of  felony 
unless  it  is  shewn  that  that  account  is  a  false  one."  And 
this  is  confirmed  by  a  subsequent  case  of  i2.  v.  Har- 

(6)  2  Cox,  Cr.  Caa.  487. 
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CHAPTER    III 


IK>GUMBNTS. 


Section  I. 


DOCUMKNTART  EVIDENCE  IN  GENERAL. 


§  209.  The  remaining  instruments  of  evidence  are  DocumeDts. 
Documents,  under  which  term  are  properly  included 
all  material  substances  on  which  the  thoughts  of  men 
are  represented  by  writing,  or  any  other  species  of  con- 
ventional mark  or  symbol.  Thus  the  wooden  score  on 
which  bakers,  milkmen,  &c.,  indicate  by  notches  the 
number  of  loaves  of  bread  or  quarts  of  milk  supplied  to 
their  customers ;  the  old  exchequer  tallies  (a),  and  such 

(a)  These  tallies  were  uaed  for      form  of  the  tally,  together  with 


acqnittances  for  debts  due  to 
the  crown,  and  some  other  pur- 
poses. A  piece  <^  wood,  about 
two  feet  long,  was  cut  into  a  par- 
ticular uneven  form,  and  scored 
with  notches  of  different  sizes  to 
denote  different  denominations  of 
coin,  the  largest  denoting  thou- 
sands of  pounds;  after  which  came 
respectively  hundreds,  tens,  and 
units,  of  pounds;  while  shillings 
and  pence  were  designated  by  still 
smaller  notches.  The  wood  was 
then  split  down  the  middle,  into 
two  parts,  so  that  the  cut  passed 
through  the  notches.  One  portion 
was  then  given  out  to  the  ac- 
eountant,  &c.,  which  was  called 
the  ''tally,"  the  other  was  kept 
by  the  chamberlain,  and  called 
the  "  counterfoil.*'    The  irregular 


the  natural  inequalities  in  the 
grain  of  the  wood,  rendered  fabri- 
cation extremely  difficult  TaDies 
having  been  abolished,  and  re- 
ceipts substituted  by  23  Geo.  III. 
c.  82,  and  4  &  5  Will.  IV.  c.  15, 
those  in  existence  were  destroyed 
as  useless.  A  few  have  however 
been  preserved  in  the  Remem- 
brancer's Office,  with  a  view  of 
which  the  author  has  been  kindly 
favoured.  See  further  on  the 
subject  of  these  tallies,  Dialogus 
de  Scaccario,  lib.  1 ,  cap.  5 ;  Madd. 
Hist.  Exch.  chap.  23,  §  28;  Gilb. 
£xch.  chap.  9.  Tallies  are  also 
in  use  in  France,  and  recognized 
by  law  there.  Cod.  Civil.  Liv.  3, 
tit  3,  chap.  6,  sect  1,  §  3,  Art. 
1333;  Bonnier,  Traits  des  Preuves, 
§§  614,  and  335. 
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like,  are  documents  as  much  as  the  most  elaborate  deeds. 
In  some  instances,  no  doubt,  the  Une  of  demarcation  be- 
tween documentary  and  real  evidence  seems  faint;  as  in 
the  case  of  models  or  drawings,  which  clearly  belong  to 
the  latter  head,  but  differ  from  that  which  we  are  now 
considering  in  this  that  they  are  actual^  not  symbolical^ 
representations. 

Necessaril^r  §  210.  Documents,  being  inanimate  things,  neces- 

btinairthrough    warily  come  to  the  cognizance  of  tribunals  through  the 
hamaatesti-       medium  of  human  testimony;    for  which  reason  some 

old  authors  have  denominated  them  ''dead  proo&  (pro- 

batio  mortua),"  in  contradistinction  to  witnesses,  who  are 

When  in  po»-     said  to  be  "  Kmnff  proofs  (probatio  viva)  (6)."      When 

J^!^'?^^^^      documents  which  are  wanted  for  evidence  are  in  the 

possession  of  the  opposite  party,  a  notice  to  produce 
them  should  be  served  on  him  in  due  time  before  the 
trial,  when,  if  he  fail  to  produce  them,  derivative,  or, 
'  as  it  is  technically  termed,  ''  secondary"  evidence  may 
When  of  a  third  be  given  of  their  contents  (c).    If  in  the  possession  of  a 
P**^*  third  party,  he  should  be  served  with  what  is  called  a  sub- 

poena duces  tecum,  i.  e.  a  summons  to  attend  the  trial  as 
a  witness  and  bring  the  documents  with  him.  The  per- 
son on  whom  such  a  subpoena  has  been  served  is  bound 
to  obey  it,  i.  e.  attend  the  trial  and  bring  the  documents 
with  him ;  but,  by  analogy  to  the  principles  stated  in 
the  preceding  chapter,  he  will  not  be  compelled  to  pro- 
duce them  if  the  disclosure  might  subject  him  to  a 
penalty  or  forfeiture  (d).  Thus,  a  party  wiH  not  be  re- 
quired to  produce  the  title  deeds  of  his  estate  (e),  neither 
will  his  attorney  to  whose  care  they  have  been  en- 
trusted (/) ;  and  in  either  case  secondary  evidence  of 

(6)  Co.  Lilt  6  b.  (/)  Hibberdv.  Knight,  2  Exch. 

(c)  Part  3,  bk.  2,  cb.  2.  II ;  Doe  d.   Giibert  v.   Ro$s,  7 

(d)  Supra,  cbap.  1,  sect.  1.  M.  &  W.  102;  Ditcher  v.  Ken- 

(e)  Pickering  v.  Nqyes,  1  fi.&  rick,  1  Car.  &  P.  161 ;    Folant  v. 
C.  263.  Soyer,  22  L.  J.  C.  P.  83. 
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the  contents  of  them  may  be  given  {g).    The  admissi-  Admissibiiity 
bQity  in  evidence  of  documents,  as  well  as  all  preliminary  ^"^  ^"u/ b«* 
questions  of  fact  on  which  that  admissibility  depends  (A),  decided  by  the 
and  their  legal  construction  when  received,  are  to  be  de- 
termined by  the  judge ;  other  questions  respecting  them 
are  for  the  jury. 

§211.  Although  documentary  evidence  most  usually  Seoondary  sig- 
presents  itself  in  a  written  form,  the  terms  "  writing'' and  «°*^Sn^''^and 
"written  evidence"  have  obtained  in  law  a  secondary  " written evi- 
and  limited  signification,  in  which  they  are  commonly, 
but  not  always  used;  and  much  confusion  has  arisen 
from  the  ambiguous  meaning  of  these  terms.  This 
matter  cannot  be  more  clearly  explained  than  in  the 
following  passage  from  one  of.  the  most  eminent  of  the 
foreign  civilians*  ''  The  force  of  written  proofs  consists 
in  this,  that  men  have  agreed  to  preserve  by  writing  the 
recollection  of  things  passed,  and  of  which  they  were 
desirous  to  establish  the  remembrance,  either  as  rules  for 
their  guidance,  or  to  have  therein  a  lasting  proof  of  the 
truth  of  what  they  write.  Thus,  agreements  are  written 
to  preserve  the  remembrance  of  what  the  contracting 
parties  have  prescribed,  and  erect  that  which  has  been 
agreed  on  into  a  fixed  and  immutable  law  for  their 
guidance.  So,  wills  are  written  to  establish  the  recol- 
lection of  what  a  person  who  had  the  right  to  dispose 
of  property  has  ordered,  and  make  thereof  a  rule  for 
his  heir  and  legatees.  In  like  manner,  also,  are  written 
sentences,  judgments,  edicts,  ordinances,  and  everything 
intended  to  confer  title  or  have  the  efi*ect  of  law.  So 
marriages,  baptisms,  and  other  matters  which  ought  to 
be  inserted  therein  are  written  in  public  registers,  in 
order  to  have  a  public  and  lasting  depository  of  the  truth 
of  the  acts  so  registered.  •  •  ♦  The  writing  preserves 
unchangeably  what  was  entrusted  to  it,  and  expresses 

ig)  Infra,  Part  3,  bk.  2,  ch.  2.         (h)  See  Part  1,  ch.  1,  §  82. 
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SecoDdary  sig- 
nification of 
"  instrumenl." 


the  intention  of  the  parties  by  their  own  testimony  (k)" 
Now  it  is  to  such  documents  as  are  here  spoken  of  that 
the  terms  "  writing'*  and  "  written  evidence"  are  com- 
monly applied  in  our  books  (/).  The  civilians  appear  to 
have  included  all  such  under  the  general  name  of  instru- 
ments (m) ;  but  among  us  this  term  is  not  usually  applied 
to  public  writings.  It  is  not  however  essential  to  an  in- 
strument that  it  be  the  act  of  two  or  more  parties :  it 
may.  be  unilateral  as  well  as  synallagmatic.  Thus,  a  deed 
poUy  or  a  will,  is  an  'instrument"  as  much  as  the  most 
complicated  indenture  consisting  of  any  conceivable  num- 
ber of  parts  (n). 


(k)  Domat,  Lois  Civiles,  Part. 
1,  liv.  3,  tit.  6,  sect.  2.  See  the 
original,  supra,  Introd.  §  60.  So 
deeds  usually  run,  *'  Now  this  in- 
denture vitnesseth,  &c. ;"  and 
conclude,  **  In  witness  whereof, 
&c. ;"  and  agreements  commonly 
say,  **  It  is  hereby  agreed,  &c." 

(0  The  word  "writing,"  as 
well  as  the  Norman  French  "  es- 
cript,"  have  been  used  in  this 
sense  from  the  earliest  times ;  see 
Litt.  sect.  365;  Co.  Litt.  352  a; 
5  Co.  26  a,  &c.  So  in  2  Edw. 
IV.  3,  A.  &  B.  Nota  q  Littleton 
voile  aver  pled  escript  per  voy  de 
fait,  et  voile  aver  appeU  ceo  un 
fait,  come  adire,  fist  un  fait  de 
feoffment.  Et  Choke  dit,  q  c  ne 
poet  estre,  car  il  n'est  dit  un  fait, 
sinon  q  un  livere  de  cest  ust 
estre  fait,  p  q  Litt,  luy  agree  a 

ceo,  et  dit  que  il  serr  appel  un 

toritingf  et  le  appel'  un  escript 
conteigne  q  tiel  home  enfeofie  tiel 
home." 

(m)  ^*  Facilioris  probationis 
cau8&  etiam  conficiuntur  instru- 


menta.  Quo  rocabulo  quamvis 
omnia,  quibus  causa  instruitur, 
adeoque  et  testes  denotentur :  hie 
tamen  initrumentum  est  scriptura, 
ad  rerum  gestarum  memoriam 
fidemque  confecta.  Quia  autem 
vel  publica*fide  nititur  ilia  scrip- 
tura, vel  privata :  hinc  et  instru- 
mentum  est  vel  publicum,  vel  pri- 
vatum, Itaque  publica  habentur 
instrumenta,  confecta  k  magistra- 
tibus,  veluti  acta  publica,  tabuls 
censuales,  apochaepublicae,  in  mo- 
nimenta  publica  translata,  diplo- 
mata,  et  notilise,  ex  archivo  pub- 
lico depromptse,  &c.  :*'  Heinec.  ad 
Pand.  para  4,  §|  126  and  127. 

(n)  *'  Nee  minus  ex  his  defini- 
tionibus  intelligitur,  instnimentis 
privata  accensenda  esse  1.  Cki- 
rographuj    qusB    super    negotio 

fwvojrXivp^  conficiuntur.  2.  Syn- 
grapkas,  super  negotio  BivXivp^ 
scriptas.  3.  Apoehas,  quibus  sibi 
solutum  fatentur  credi tores.  4. 
Antapochaz  (Reversales),  quibus 
debitor  se  solvisse,  et  ad  banc 
preestationem  obstrictum  esse  fa- 
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§  212.  ''Writings"  understood  in  this  sense  are  of  two  Divisions  of 
kinds,  public  and  private  (o).     Under  the  former  come  7"puWic  and 
acts  of  parliament,  judgments  and  acts  of  courts,  both  private. 
of  voluntary  and  contentious  jurisdiction,  proclamations, 
public  books,  and  the  like.    They  may  be  divided  into  2.  Judicial  and 
"judicial"  and  "  not  judicial ;"  and  also  into  "writings  T  q^  ^^*"\ 
of  record  "  and  "  writings  not  of  record  (p),"    Records,  and  not  of  re- 
says  Lord  Chief  Baron  Gilbert,  "  are  the  memorials  of  ^^' 
the  legislature,  and  of  the  king's  courts  of  justice,  and 
are  authentic  beyond  all  manner  of  contradiction  (^)." 
They  are  said  to  be  "  monumenta  veritatis  et  vetustatis 
vestigia  (r),"  as  also  "  the  treasure  of  the  king  («)."    But 
the  judgments  of  tribunals  are  not  in  general  receivable 
in  evidence  against  those  who  were  neither  party  nor 
privy  to  them;  although,  in  some  instances,  the  law 
from  motives  of  policy  renders  them  conclusive  and  bind- 
ing on  all  the  world,  as  in  the  case  of  judgments  in  rem, 
&c.  {t)    Among  public  documents  of  a  judicial  nature,  Judicial  doea- 
but  not  of  record,  may  be  mentioned  various  forms  of  JJcord  °°*  ^ 
inquisitions,  depositions,  examinations,  writs,  pleadings, 
&c. :  of  a  public  nature  not  judicial,  the  journals  of  the  Public  docu- 
Houses  of  Parliament,  the  books  of  the  Bank  of  Eng-  dicur*''^'*' 
land,  registers  of  births,  marriages  and  deaths,  corpora- 
tion books,  books  of  heralds*  visitations,  books  of  deans 
and  chapters,  excise  books,  &c.    To  this  class  large  ad- 
ditions have  been  made  by  modern  enactments.    See  in 
particular  12  &  13  Vict.  c.  106,  s.  236;  8  &  9  Vict, 
c.  113 ;  8  &  9  Vict.  c.  16,  ss.  9  and  28;   14  &  15  Vict, 
c.  99;  the  11  &  12  Vict.  c.  42,  s.  17,  &c. 


tetor.  5.  Epittolta.  6.  LUnvsra-  (g)  Gilb.  £v.  7,  4th  Ed.    See 

tionum.     Et  7.  QuaacoDque  alias  ad  id,  Co.  Litt.  260  a;  4  Co.  71  a ; 

icriptaras  pnTatonini :"  Heiiiec.  Finch,  Law,  231;  1  East,  355; 

ad  Pand.  pan  4,  §  128.  2  B.  &  Ad.  362. 

(o)  See  note  (m)  tupra  ;  2  Ph.  (r)  Co.  Litt.  118  a;  293  b. 

Et.  1,  lOlh  Ed.  (»)  11  Edw.  IV.  1. 

(p)  2  Ph.  Erid.  1,  lOtli  Ed.  (0  Infra,  Part  3,  bk.  2,  ch.  9. 

t2 
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Public  wriiing*       §213.  The  principle  of  the  admissibility  of  public 
ID  genera .         writings  in   general  is  thus  cleariy  explained  in  a  text 

work  :  '^  Documents  of  a  public  nature,  and  of  public 
authority,  are  generally  admissible  in  evidence,  although 
their  authenticity  be  not  confirmed  by  the  usual  and  or- 
dinary tests  of  truth,  the  obligation  of  an  oath,  and  the 
power  of  cross-examining  the  parties  on  whose  autho- 
rity the  truth  of  the  document  depends.  The  extraordi- 
nary degree  of  confidence  thus  reposed  in  such  docu- 
ments is  founded  principally  upon  the  circumstance  that 
they  have  been  made  by  authorized  and  accredited  agents 
appointed  for  the  purpose,  and  also  partly  on  the  publi- 
city of  the  subject  matter  to  which  they  relate,  and  in 
some  instances  upon  their  antiquity.  Where  particular 
facts  are  inquired  into,  and  recorded  for  the  benefit  of 
the  public,  those  who  are  empowered  to  act  in  making 
such  investigations  and  memories,  are  in  fact  the  agents 
of  all  the  individuals  who  compose  the  public ;  and  every 
member  of  the  community  may  be  supposed  to  be  privy 
to  the  investigation.  On  the  ground,  therefore,  of  the 
credit  due  to  the  agents  so  empowered,  and  of  the  public 
nature  of  the  facts  themselves,  such  documents  are  en- 
titled to  an  extraordinary  degree  of  confidence,  and  it  is 
not  requisite  that  they  should  be  confirmed  and  sanc- 
tioned by  the  ordinary  tests  of  truth ;  in  addition  to  this, 
it  would  not  only  be  difficult,  but  often  utterly  impossible, 
to  prove  facts  of  a  public  nature  by  means  of  actual  wit- 
^  nesses  examined  upon  oath(t<)."  This  must  not  be  under- 
stood to  mean  that  the  contents  of  public  writings  are 
admissible  in  evidence  for  every  purpose : — each  public 
document  is  only  receivable  in  proof  of  those  matters, 
the  remembrance  of  which  it  was  called  into  existence 
to  perpetuate.  Lastly,  it  is  to  be  observed  that,  h'ke 
records,  some  public  writings  are  conclusive  on  all  the 
world,  such  for  instance  as  declarations  of  war,  &c. 

(«)  Stark.  Evid.  272—3,  4th  Ed. 
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This  is  noty  however,  their  general  character,  as,  most 
usually,  they  only  hold  good  until  disproved. 

§  214.  Among  private  writings,  the  first  and  most  im-  private  writ- 
portant  are  those  which  come  under  the  description  of  *"^' 
"  deeds,"  i.  e.,  "  writings  sealed  and  delivered  (y)."     In  Daeds. 
former  ages  deeds  were  rarely  signed,  and  the  essence 
of  the  instrument  consisted,  and  indeed  consists  still,  in 
the  sealing  and  delivery. 

"  Re,  verbis,  scripto,  consensu,  tradidone, 
Junctura  vestes  sumere  pacta  solent," 

has  been  the  rule  from  the  earliest  times (j?).  "No 
deed,  charter,  or  writing  can  have  the  force  of  a  deed 
without  a  seal  (a),"  and  "traditio  loqui  facit  chartam  (6)." 
Deeds  are  usually  attested  by  witnesses ;  who,  in  modern 
times,  subscribe  their  names  to  signify  that  the  deed  has 
been  executed  in  their  presence  (c).  Anciently  the  num- 
ber of  witnesses  was  greater  than  at  the  present  day, 
and  when  the  execution  of  a  deed  was  put  in  issue 
process  was  issued  against  the  witnesses  whose  names 
appeared  on  the  instrument ;  and  who,  on  their  appear^ 
ance  in  court,  seem  to  have  discharged  in  some  re- 
spects the  functions  of  a  jury  (d).  Deeds  differ  from 
inferior  written  instruments  in  these  important  respects. 
:  1 .  That  they  are  presumed  to  have  been  made  on  good 
consideration;  and  this  presumption  cannot  be  rebutted (e), 
unless  the  instrument  is  impeached  for  fraud  (/) ; 
whereas  in  parol  and  other  contracts  not  under  seal  a 


(y)  2   Blackst   Comm.  295;  (c)  2Black8t.  Coinm.307,308. 

Co.  Litt  171  b  ;  Finch,  L.  108.  {d)  Id. ;  Co.  Litt  6  b. 

(i)  Bracton,  lib.  2,  c.  5,  fol.  (e)  Plowd.  309 ;  3  Stark.  Ev. 

16  b;  Plowd.  161  b;  Co.  Litt.  930,  3rd  Ed.;  Id.  lily  4th  Ed. 

36  a.  {/)  Stark.  Ev.  in  loc.  ciL  4th 

(a)  3  Inst.  169.  Ed. 

{h)  5  Co.  1  a. 
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/Yd?f  -^  JSLA"   <^^^^d®ra*io'i  ™^st  be  alleged  and  proved  (g\    2.  The 
^  y.  J4>  execution  of  a  deed  must  be  proved  by  the  testimony 

of  at  least  one,  and  in  some  cases  all,  the  attesting  wit- 
nesses (A).  If  they  are  dead,  or  insane,  or  out  of  the 
jurisdiction  of  tlie  court,  or  cannot  be  found  on  diligent 
inquiry,  proof  may  be  given  of  their  handwriting  (i) ; 
but  the  testimony  of  third  parties,  even  though  they 
may  have  been  present  at  the  execution  of  the  instru- 
ment, will  not  be  receivable  to  'promt  it.  They  may, 
however,  be  received  to  contradict  the  testimony  of  the 
subscribing  witnesses  (i),  although  formerly  tliis  was 
doubted  (/).  And  so  far  is  this  principle  carried,  that 
even  proof  of  an  admission  by  a  party  of  the  execution 
of  a  deed  will  not  dispense  with  proof  by  the  attesting 
witness  (m).  But  it  is  not  necessary  to  call  tlie  attesting 
witness,  or  indeed  give  any  other  proof  of  a  deed  more 
'than  thirty  years  old,  and  coming  from  an  unsuspected 
repository  (n),  unless  perhaps  when  there  is  an  erasure  or 
^other  blemish  in  some  material  part  of  it(c^). 


InstnimenlB  DOt 
under  seal. 


§  215.  Instruments  not  under  seal  are  sometimes 
attested  by  witnesses ;  and  in  such  cases  it  has  been 
held  that  the  attesting  witness  must  be  called,  or  his 
handwriting  proved,  in  the  same  way  as  in  the  case  of  a 
deed  (p).  Where  there  is  no  attesting  witness  the  usual 
proof  is  by  the  handwriting  of  the  party.     The  mode 


(g)  Rann  v.  Hughes,  7  T.  R. 
350  (n.) 

(A)  Infra,  Part  3,  bk.  2,  ch  6. 

(i)  See  the  cases  collected, 
Stark.  £?.  512—521,  4tli  £d. 
and  2  Phill.  £v.  254  et  seq.  10th 
£d. 

{k)  Blurton  v.  Toon,  Holt,  290, 
HudMon*t  case.  Skin.  79;  Loioe 
V.  Joliffe,  1  W.  Bl.  365 ;  Pike  v. 
Badmering,  cited  in  2  Str.  109G. 

(/)  Per  Alderson  B.  in  Why- 


man  V.  Gathf  17  Jur.  559. 

(m)  Infra,  Part- 3,  bk.  2,  ch. 
6. 

(n)  2  Phill.  £v.  246,  10th  £d. 

(6)  Id,  247, 10th  £d. 

(p)  Earl  of  Falmouth  v.  Ro- 
beris,  9  M.  &  W.  469 ;  Slreeter 
V.  Bartlelt,  5  C.  B.  562 ;  Doe  d. 
Sykes  y,  Durnford,  2  M.  &  Sel. 
62;  Higgs  v.  Dixon,  2  Stark, 
180. 
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ofproof  of  handwriting  is  so  important  and  peculiar  that 
it  will  be  considered  in  a  separate  section  (q). 

§  216.  Next  as  to  wills.     By  the  Statute  of  Frauds,  29  Wilis. 
Car.  II.  c.  3y  s.  5,  it  was  enacted  that  all  devises  of  lands  29  Car.  II.  c.3, 
to  be  valid  should  be  in  writing  and  signed  by  the  party,  '*  ' 
or  by  some  other  person  in  his  presence  and  by  his  ex- 
press directions,  and  attested  and  subscribed  in  his  pre- 
sence by  at  least  three  credible  witnesses.    Wills  of  per- 
sonalty remained  as  at  the  common  law  and  did  not  re- 
quire any  witness.     But  by  the  7  Will.  IV.  &  1  Vict  c.  7  Will.  IV.&  i 
26,  this  part  of  the  Statute  of  Frauds  is  repealed,  and  ^'''^' ""'  ^^ 
it  is  enacted  by  sect.  9,  *^  No  will  shall  be  valid  unless 
it  shall  be  in  writing  and  executed  in  manner  hereinafter 
mentioned;  (that  is  to  say,)  it  shall  be  signed  at  the 
foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  by  his  direction ;  and  such 
signature  shall  be  made  or  acknowledged  by  tlie  tes- 
tator in  the  presence  of  two  or  more  witnesses  present 
at  the  same  time,  and  such  witnesses  shall  attest  and 
shall  subscribe  the  will  in  the  presence  of  the  testa- 
tor, but  no  form  of  attestation  shall  be  necessary."     In 
carrying  out  the  provisions  of  this  enactment,  many  wills, 
just  and  regular  in  all  other  respects,  were  rendered  in- 
operative for  inadvertent  non-compliance  with  the  forms 
which  it  prescribes.    To  remedy  this  was  passed  the  15  15  &  16  Vict.  c. 
Sc  16  Vict.  c.  24,  s.  1,  which  after  reciting  that  "by      '*' 
an  act  passed  in  the  first  year  of  the  reign  of  her  Ma- 
jesty Queen  Victoria,  intituled  An  Act  for  the  Amend- 
ment  of  the  Laws  with  respect  to  Willsy  it  is  enacted,  that 
no  will  shall  be  valid  unless  it  shall  be  signed  at  the  foot 
or  end  thereof  by  the  testator,  or  by  some  other  person 
in  his  presence,  and  by  his  direction  :  every  will  shall,  so 
far  only  as  regards  the  position  of  the  signature  of  the 
testator,  or  of  the  person  signing  for  him  as  aforesaid, 
be  deemed  to  be  valid  within  the  said  enactment,  as  ex- 

(<^)  See  infra f  sect.  2, 
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plained  by  this  act,  if  the  signature  shall  be  so  placed  at 
or  after,  or  following,  or  under,  or  beside,  or  opposite  to 
the  end  of  the  will,  that  it  shall  be  apparent  on  the  face 
of  the  will  that  the  testator  intended  to  give  effect  by 
such  his  signature  to  the  writing  signed  as  his  will,  and 
that  no  such  will  shall  be  affected  by  the  circumstance 
that  the  signature  shall  not  follow  or  be  immediately 
after  the  foot  or  end  of  the  will,  or  by  the  circumstance 
that  a  blank  space  shall  intervene  between  the  conclud- 
ing word  of  the  will  and  the  signature,  or  by  the  circum- 
stance that  the  signature  shall  be  placed  among  the  words 
of  the  testimonium  clause  or  of  the  clause  of  attestation, 
or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall 
follow  or  be  aflier,  or  under,  or  beside  the  names  or  one  of 
the  names  of  the  subscribing  witnesses,  or  by  the  circum- 
stance that  the  signature  shall  be  on  a  side  or  page  or 
other  portion  of  the  paper  or  papers  containing  the  will 
whereon  no  clause  or  paragraph  or  disposing  part  of  the 
will  shall  be  written  above  the  signature,  or  by  the  cir- 
cumstance that  there  shall  appear  to  be  sufficient  space 
on  or  at  the  bottom  of  the  preceding  side  or  page  or 
other  portion  of  the  same  paper  on  which  the  will  is 
written  to  contain  the  signature ;  and  the  enumeration  of 
the  above  circumstances  shall  not  restrict  the  generality 
of  the  above  enactment ;  but  no  signature  under  the  said 
act  or  this  act  shall  be  operative  to  give  effect  to  any  dis- 
position or  direction  which  is  underneath  or  which  fol- 
lows it,  nor  shall  it  give  effect  to  any  disposition  or  direc- 
tion inserted  after  the  signature  shall  be  made." 


MeaDiagofthe  §  217.  Although  documents  are  necessarily  brought 
evideDoe  fs'in-  before  the  tribunal  by  means  of  parol  or  verbal  evi- 
feriop  to  written,  dence,  that  evidence  must  be  limited  to  giving  such  a 

general  description  of  the  document  as  shall  be  suffi- 
cient to  identify  it,  and  deposing  to  the  real  evidence 
afforded  by  its  visible  condition.    Thus  a  keeper  of  re- 
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cords  may  speak  as  tb  the  condition  in  which  they  are, 
but  not  as  to  their  contents  (r).  It  is  commonly  said 
that  **  parol  evidence  is  inferior  or  secondary  to  written 
evidence ;"  that  "  written  evidence  is  superior  to  verbal/' 
kcis) ;  but  these  axioms  must  be  understood  with  much 
allowance  and  qualification.  That  evidence  in  writinff, 
using  the  phrase  latiori  sensu,  is  superior  to  or  even 
more  satisfactory  than  verbal  evidence  cannot,  as  a  gene- 
ral proposition,  be  supported.  Suppose  a  man  witnesses 
a  certain  transaction,  and  after  he  goes  home  commits  a 
narrative  of  it  to  paper,  or  even  puts  his  seal  to  it,  and 
fifty  men  attest  it  as  witnesses ;  whether  his  memory  or 
that  paper  would  be  found  the  best  and  more  trust* 
worthy  proof  of  what  took  place  would  depend  very 
much  on  circumstances ;  such  as  the  natural  strength  of 
his  memory,  whether  the  transaction  were  of  a  nature 
likely  to  make  an  impression  on  his  mind,  the  time  that 
has  elapsed,  &c.  It  is  true  that  the  writing  has  the  ad- 
vantage of  permanance:  it  will  not  decay  so  soon  as 
the  memory  of  the  witness — *^  Vox  emissa  volat;  litera 
scripta  manet'*  (t) : — but  on  the  other  hand  the  witness 
may  be  cross-examined,  and  compelled  to  give  a  cir- 
cumstantial account  of  all  he  heard  and  saw,  while  the 
writing  only  preserves  what  was  committed  to  it  in  the 
first  instance,  without  power  of  addition  or  explanation — 
"  Testibns  non  testimoniis  credendum"  (u).  Add  to  this, 
that  the  evidence  of  the  witness  would  be  given  under 
the  sanction  of  an  oath.  So,  considered  merely  with 
reference  to  probative  force,  the  notes  of  the  judge  at  a 
trial  would  probably  be  deemed  very  satisfactory  evi- 
dence of  what  took  place  at  it.  They  are  not  however 
receivable  as  such.    A  judge  only  takes  notes  for  his 

(r)   Leighton  ▼.  Leigkton,   I  1.  1. 

Str.  240.  (/)  Broom's  Max.  517,  2nd 

(«)   Contra  icriptum   tettimo-  £d.;  1  Johns.  (N.  S  )  Rep.  571. 

niom  non  scriptum  testimoniam  (u)  fiumett's  Crim.   Law  of 

non  fertur.    Cod.  lib.  4,  tit.  20,  Scotland,  495. 
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own  private  convenience ;  there  is  no  law  requiring  him 
to  do  so  (x).  In  former  times,  the  judges  either  made 
no  noteSy  or  notes  much  more  scanty  than  at  present ; 
and  of  Pratty  C.  J.,  in  particular,  it  is  said  that  he  never 
made  any  (y).  The  truth  is,  that  the  maxims  in  ques- 
tion have  three  applications.  I.  In  the  case  of  records, 
instruments,  &c.  which  the  policy  of  law  requires  to  be 
in  writing  and  executed  with  prescribed  formalities,  no 
derivative,  and  consequently  no  parol  (^r),  evidence  of 
their  contents  is  receivable,  until  the  absence  of  the  ori- 
ginal writing  is  accounted  for ;  neither  is  parol  or  other 
extrinsic  evidence  receivable  to  explain,  add  to,  or  vary 
it  2.  A  like  rule  holds  where  writing  or  formalities 
are  not  required  by  law,  but  the  parties  have  had  re- 
course to  them  for  the  sake  of  greater  solemnity  and 
security ;  as  where  a  man  executes  a  bond  to  secure  the 
payment  of  money  when  an  unattested  writing  would  have 
been  sufficient,  or  where  a  contract  for  the  sale  of  goods 
under  £10  (and  consequently  not  within  the  Statute  of 
Frauds)  is  reduced  to  writing,  &c.(a).  3.  Where  the 
contents  of  any  document  are  in  question,  either  as  a  fact 
in  issue  in  a  cause  or  a  subaltemate  principal  fact,  the 
document  is  the  proper  evidence  of  its  own  contents, 
and  all  derivative  proof  is  rejected  until  its  absence  is 
accounted  for  (6).  But  where  a  written  instrument  or 
document  of  any  description  is  not  the  fact  in  issue,  and 


(jt)  Per  Lord  Abinger,  C.  B , 
in  Leach  v.  Simpionf  5  M.  &  W. 
311. 

(y)  See  the  note  to  17  Ho.  St. 
Tr.  1420. 

(jr)  This  18  not  the  only  in- 
stance in  our  law  where  the  word 
"parol"  is  used  in  a  different 
sense  from  "  verbal "  or  "  oral.** 
Thus  written  contracts  not  under 
seal  are  said  to  be  parol  "con- 
tracts," &c.     Rann  v.  HttgkeSj  7 


T.  R.  350,  note. 

(a)  See  the  distinction  taken 
in  Bellamys  cate,  6  Co.  38,  be- 
tween deeds  required  ''ex  insti- 
tutione  legis"  and  "  ex  provisione 
hominis."  See  also,  per  Cutter, 
21  H.  VII.  5,  B.  pi.  2 ;  Buxton  v. 
Cornish,  1 2  M .  &  W.  426 ;  Knight 
V.  Barber,  16  Id,  66;  and  Dig. 
lib.  22,  tit.  4,  II.  4  and  5. 

(6)  Infra,  Part  3,  bk.  2,  ch.  2. 
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is  merely  used  as  evidence  to  prove  some  act,  independ- 
ent proof  aliunde  is  receivable.  Thus,  although  a  re- 
ceipt has  been  given  for  the  payment  of  money,  proof 
of  the  fact  of  payment  may  be  made  by  any  person  who 
witnessed  it(c}.  Suppose  a  man  had  declared  by  deed, 
or  even  put  on  record — if  such  a  thing  can  be  supposed — 
his  intention  to  rob  or  murder  another,  this  would  not 
exclude  parol  proof  that  he  had  made  similar  declarations 
of  intention  by  word  of  mouth.  So,  although  where  * 
the  contents  of  a  marriage  register  are  in  issue,  verbal 
evidence  of  those  contents  is  not  receivable,  yet  the  fact 
of  the  marriage  may  be  proved  by  the  independent  evi- 
dence of  a  person  who  was  present  at  it.  This  distinc- 
tion is  well  illustrated  by  the  case  of  Ham  v.  Noel(d)y  in 
which  it  was  proposed  to  support  the  defence  of  coverture 
of  the  defendant  by  two  witnesses,  who  deposed  that  they 
were  present  in  a  Jewish  synagogue  when  the  defendant 
was  married  to  U.  N.  The  plaintiff's  counsel  contended 
that  this  evidence  was  insufficient;  that  it  was  necessary 
for  the  defendant  to  shew  that  a  marriage  had  been  cele- 
brated according  to  the  rites  of  the  Jews;  but  with 
them,  what  took  place  in  the  synagogue  was  merely  a 
ratification  of  a  previously  written  contract;  and  as  that 
contract  was  essential  to  the  validity  of  the  marriage,  it 
ought  to  be  produced  and  proved  (e).  The  contract,  in 
the  Hebrew  tongue,  was  accordingly  put  in,  and  trans- 
lated by  means  of  an  interpreter,  and  the  plaintiff  was 
nonsuited.  It  must  also  be  added  that  the  i*ule  excluding 
parol  evidence  as  inferior  to  written  does  not  exclude 
circumstantial  (f),  nor,  according  to  the  better  opinion, 
self-disserving  evidence  (g). 

§  218.  But  when  documentary  evidence  is  not  receiv-  written  narra- 
tives or  memo* 

(r)  Rambert  v.  Coken^  4  Esp.  Eccl.  Law,  659,  2nd  Ed. 

213.  (/)  Part  3,  bk.  2,  ch.  1. 

(d)  1  Camp.  61.  {g)  Id,  ch.  6. 

{t)  See  on  this  subject  Rogen's 
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nnda,  though     able  for  want  of  being  verified  on  oath,  or  its  equivalent, 

not  admisBible  •,  i  •  »  ••/y»ii 

inevideoccmay  OT  traceable  to  the  party  against  whom  it  is  onered,  the 
be  used  to  re-     benefit  of  its  permanence  is  not  always  lost  to  justice. 

freah  memory.     *  ,        ^  .  . 

|Thus  a  witness,  who  has  drawn  up  a  written  narrative, 
or  made  a  written  memorandum,  of  a  matter  or  trans- 
action, may  use  it  while  under  examination  as  a  script 
to  refresh  his  memory  (A). 

Eitrinsic  evi-  i  §  219.  It  is  an  obvious  branch  of  the  principle  in 
receiva^tc  to  ,  question  that  "  parol,"  or  to  speak  more  correctly,  "  ex- 
explaiD  written   tnnsic"  evidence,  is  not  in  general  receivable  to  contra- 

iustrumeois.        'i«  i*  '.■"."  */t  u 

(diet,  vary,  or  explam  written  instruments.     "  it  would 
be  inconvenient,"  say  our  old  books,  ''that  matters  in 
writing,  made  by  advice  and  on  consideration,  and  which 
finally  import  the  certain  truth  of  the  agreement  of  the 
parties,  should  be  controlled  by  averment  of  the  parties, 
to  be  proved  by  the  uncertain  testimony  of  slippery 
memoi*y(i)."     But  there  are  many  cases  where  the  re- 
jection of  such  proof  would  be  the  height  of  injustice, 
Diflferenoe  be-     and  even  be  absurd.     With  respect  to  the  varying  or 
an?"  paten"*'"  explaining  instruments,  the  rule  is  "  Ambiguitas  verbo- 
ambiguities.       mm  latens  verificatione  suppletur ;  nam  quod  ex  facto 

oritur  ambiguum  verificatione  facti  toUitur."  The  fol- 
lowing  commentary  by  Lord  Bacon  on  this  maxim  is 
the  recognized  basis  of  the  law  governing  the  subject  (k). 
, ''  There  be  two  sorts  of  ambiguities  of  words,  the  one  is 
ambiguitas  patens,  and  the  other  latens.  Patens  is  that 
which  appears  to  be  ambiguous  upon  tlie  deed  or  instru- 
ment ;  latens  is  that  which  seemeth  certain  and  without 
ambiguity,  for  anything  that  appeareth  upon  the  deed 
or  instrument ;  but  there  is  some  collateral  matter  out 
of  the  deed  that  breedeth  the  ambiguity.     Ambiguitas 

{h)  SandtoeUv.SaTidwell,Comh,  257;  2  Phill.  £v.  480,  el  M7., 

445;  Holt,  295  ;  Doe  d.  Church  lOtb  Ed. 

V.  Perkins,  3  T.  R.  749 ;  Burton  (i)  6  Co.  26  a. 

▼.   Plummer,  2  A.  &  E.  341 ;  (k)  Bac.  Maxims  of  the  Law, 

Beech  v.  Jones,  5   C.   B.  696 ;  Reg.  23. 
Smith  V.  Morgan,  2  Moo.  &  R. 
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patens  is  never  holpen  by  averment,  and  the  reason  is, 
because  the  law  will  not  couple  and  mingle  matter  of 
specialty,  which  is  of  the  higher  account,  with  matter  of 
averment,  which  is  of  inferior  account  in  law ;  for  that 
were  to  make  all  deeds  hollow,  and  subject  to  aver- 
ments, and  so  in  effect,  that  to  pass  without  deed,  which 
the  law  appointeth  shall  not  pass  but  by  deed.    There- 
fore if  a  man  give  land  to  I.  D.,  et  I.  S.  et  hseredibus, 
and  do  not  limit  to  wheUier  of  their  heirs,  it  shall  not 
be  supplied  by  averment  to  whether  of  them  the  inten- 
tion was  the  inheritance  should  be  limited.     So  if  a  man 
give  land  in  tail,  though  it  be  by  will,  the  remainder 
in  tail,  and  add  a  proviso  in  this  manner:    Provided 
that  if  he,  or  they,  or  any  of  them  do  any,  &c.  accord- 
ing to  the  usual  clauses  of  perpetuities,  it  cannot  be 
averred  upon  the  ambiguities  of  the  reference  of  this 
clause,  that  the  intent  of  the  devisor  was,  that  the  re- 
straint should  go  only  to  him  in  the  remainder,  and  the 
heirs  of  his  body ;  and  that  the  tenant  in  tail  in  posses- 
sion was  meant  to  be  at  large.     Of  these  infinite  cases 
might  be  put,  for  it  holdeth  generally  that  all  ambiguity 
of  words  by  matter  within  the  deed,  and  not  out  of  the 
deed,  shall  be  holpen  by  construction,  or  in  some  case 
by  election,  but  never  by  averment,   but  rather  shall 
make  the  deed  void  for  uncertainty.     But  if  it  be  am- 
biguitas  latens,  then  otherwise  it  is :  as  if  I  grant  my 
manor  of  S.  to  L  F.  and  his  heirs,  here  appeareth  no 
ambiguity  at  all ;  but  if  the  truth  be,  that  I  have  the 
manors  both  of  South  S.  and  North  S.  this  ambiguity 
18  matter  in  fact,  and  therefore  it  shall  be  holpen  by 
averment,  whether  of  them  was  that  the  party  intended 
should  pass.     So  if  I  set  forth  my  land  by  quantity, 
then  it  shall  be  supplied  by  election,  and  not  averment. 
As  if  I  grant  ten  acres  of  wood  in  Sale  where  I  have 
100  acres,  whether  I  say  it  in  my  deed  or  no,  that  I 
grant  out  of  my  100  acres,  yet  here  shall  be  an  elec- 
tion in  the  grantee,  which  ten  he  will  take.     And  the 
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reason  is  plain,  for  tbe  presumption  of  the  law  is,  wbere 
the  thing  is  only  nominated  by  quantity,  that  the  parties 
had  indifferent  intentions  which  should  be  taken,  and 
there  being  no  cause  to  help  the  uncertainty  by  inten- 
tion, it  shall  be  holpen  by  election.  But  in  the  former 
case  the  difference  holdeth,  where  it  is  expressed  and 
where  not;  for  if  I  recite.  Whereas  I  am  seised  of  the 
manor  of  North  S.  and  South  S.  I  lease  unto  you  unum 
manerium  de  S.  there  it  is  clearly  an  election.  So  if  I 
recite.  Where  I  have  two  tenements  in  St  Dunstan's, 

1  lease  unto  you  unum  tenementumy  there  it  is  an  elec- 
tion, not  averment  of  intention,  except  the  intent  were 
of  an  election,  which  may  be  specially  averred*  An- 
other sort  of  ambiguitc^  latens  is  correlative  unto  these : 
for  this  ambiguity  spoken  of  before,  is  when  one  name 
and  appellation  doth  denominate  divers  things,  and  the 
second,  when  the  same  thing  is  called  by  divers  names. 
As  if  I  give  lands  to  Christ  Church,  in  Oxford,  and 
the  name  of  the  corporation  is  JEcclesia  ChrisH  in  Unu 
versitate  Oxford,  this  shall  be  holpen  by  averment,  be- 
cause there  appears  no  ambiguity  in  the  words :  for 
this  variance  is  matter  in  fact,  but  the  averment  shall 
not  be  of  intention,  because  it  doth  stand  with  the 
words.  For  in  the  case  of  equivocation  the  general  in- 
tent includes  both  the  special,  and  therefore  stands  with 
the  words :  but  so  it  is  not  in  variance,  and  therefore 
the  averment  must  be  of  matter,  that  do  endure  quan- 
tity, and  not  intention.  As  to  say  of  the  precinct  of 
Oxford,  and  of  the  University  of  Oxford,  is  one  and 
the  same,  and  not  to  say  that  the  intention  of  the  par- 
ties was,  that  the  grant  should  be  to  Christ  Church  in 
that  university  of  Oxford."  A  host  of  cases  on  this 
subject,  with  numerous  qualifications  and  distinctions, 
are  to  be  found  in  the  books  (Z).     We  will  merely  add 

(/)  See  the  cases  collected  in      in  the  Interpretation  of  Wills,  3rd 

2  PhilL  £v.  chap:  8,  10th  Ed.;       Ed. 
and  Wigram's  Extrinsic  Evidence 
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the  following  important  observations  from  the  work  of 
Vice-Chancellor  Wigram  (m).     "  A  written  instrument  Difference  be- 
is  not  ambiguous  because  an  ignorant  and  uninformed  anrunlnteniiri^ 
person  is  unable  to  interpret  it.     It  is  ambiguous  only,  bility. 
if  found  to  be  of  uncertain  meaning  when  persons  of 
competent  skill  and  information  are  unable  to  do  so. 
Words  cannot  be  ambiguous,  because  they  are  unin- 
telligible to  a  man  who  cannot  read ;  nor  can  they  be 
ambiguous,  merely  because  the  court  which  is  called 
upon  to  explain  them  may  be  ignorant  of  a  particular 
facty  arty  or  science,  which  was  familiar  to  the  person 
who  used  the  words,  and  a  knowledge  of  which  is  there* 
fore  necessary  to  a  right  understanding  of  the  words 
he  has  used.     If  this  be  not  a  just  conclusion,  it  must 
follow — that  the  question,  whether  a  will  is  ambiguous, 
might  be  dependant — not  upon  the  propriety  of  the  lan- 
guage the  testator  has  used,  but  upon  the  degree  of 
knowledge,  general  or  even  local,  which  a  particular 
judge  might  happen  to. possess;  nay,  the  technical  pre- 
cision and  accuracy  of  a  scientific  man  might  occasion 
his  intestacy, — a  proposition  too  absurd  for  an  argu- 
ment    *     *     *     Again,  a  distinction  must  be  taken  And  betweeo 
between  inaccuracy  and  ambiguity  of  language.     Lan-  imUgufty^of" 
guage  may  be  inaccurate  without  being  ambiguous^  and  language. 
it  may  be  ambiguous  although  perfectly  accurate.     If, 
for  instance,  a  testator  having  one  leasehold  house  in  a 
given  place,  and  no  other  house,  were  to  devise  his  free^ 
hold  house  there  to  A.  B.,  the  description,  though  inac- 
curate, would  occasion  no  ambiguity.     If,  however,  a 
testator  were  to  devise  an  estate   to  John  Baker,  of 
Dale,  the  son  of  Thomas,  and  there  were  two  persons 
to  whom  the  entire  description  accurately  applied,  this 
description,  though  accurate,  would  be  ambiguous.     It 
is  obvious,  therefore,  that  the  whole  of  that  class  of 
cases  in  which  an  inaccurate  description  is  found  to  be 

(m)  WigTBm,  Ejctrinsic  Evidence  in  the  Interpretation  of  Wills, 
S200,eiteg.  3rd  Ed. 
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sufficient  merely  by  the  refection  of  words  of  surplusage 
are  cases  in  which  no  ambiguity  really  exists.  The 
meaning  is  certain^  notwithstanding  the  inaccuracy  of 
the  testator's  language.*' 

Exuinsic  evi-  ^  220.  There  are  some  other  exceptions  to  the  rule 
tibie  to  impeach  rejecting  extnnsic  evidence  to  affect  wntten  instruments. 
menuV°dure*M  ^^  foremost  among  them  come  those  cases  where  it  is 
meoace,  fraud,    sought  to  impeach  written  instruments  as  having  been 

obtained  by  duress,  menace,  fraud,  or  covin.  These  lat- 
ter, as  is  well  known,  vitiate  all  acts,  however  solemn, 
or  even  judicial  (n).  ^*  Dolus  et  fraus  nemini  patrocinen- 
tur(o)" — "Jus  et  fraus  nunquam  cohabitant (jp)" — "Qui 
fraudem  fit  frustr^  agit  {q)  " — and  the  rejection  of  parol 
or  other  extrinsic  proof  in  such  cases  would  be  apply- 
ing the  rule  in  question  to  a  purpose  for  which  it  was 
never  meant,  and  render  it  a  protection  to  the  practices 
which  the  law  intended  to  suppress.  But  the  party  to 
an  instrument  is  estopped  from  setting  up  his  own 
fraud  to  avoid  the  instrument  (r),  as  also  are  those 
claiming  under  him.  A  like  rule  holds  in  the  case  of 
menace  or  duress  (5).  These  principles  are  found  in  the 
laws  of  other  countries  as  well  as  our  own  (0, — 

**  Nee  lex  est  justior  ulla, 


%<uani  necis  ariincea  Bixej>enre  sua  yuy 

(n)  7  Hen.  JV.   15,  pi.  22*,  (0  Bracton,  lib.  2/c.  5,  foL    ^   ^y\ 

vera,  fin.;  3  Co.  78  a;  2  PhiU.  15    b;    Dyer,   143  b,   pL   56;  * 

£▼.  25  and  360,  10th  Ed.     By  Plowd.  19 ;  Shepp.  Touchst.  60, 

the  judges    in   the  Ducheu   of  61 ;  AtUe  v.  BackhoutCj  3  M.  & 

Kingslon'i  cote,  1 1  St  Tr.  262 ;  W.  650,  per  Parke,  B. 
'per  Lord  Hardwicke  in  Brotm-         {t)  Dig.  lib.  4,  tit.  2;    Cod. 

tword  v.   Edwardif  2  Ves.  sen.  lib.  8,   tit   54,  1.   27;    Lancel. 

246.  Inst  Jur.  Canon,  lib!  2,  tit  25, 

(o)  14  Hen.  VHI.  8,  A.;  39  §  13;  Domat,  Lois  Civiles,Part. 

Hen.VL50,pl.  15;  1  Keb.546.  1,  liv.  3,  tit  6,   sect   2,  §  5; 

(p)  10  Co.  45  a.  Code  Civil,  LW,  3,  tit  3,  chap.  6, 

(9)  2  Rol.  17.  sect.  3,  §  2,  art.  1353;  Bonnier, 

(f)  2  Phill.  Ey.  360,  10th  Ed.  Traits  des  Preuves,  §  643,  &c. 
See  Part  3,  bk.  2,  ch.  6.  («)  1  H.  Bl.  585. 
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§  221.  As  connected  with  this  may  be  noticed  the  Principle 
maxim   of  law,    "  Nihil   tam   conveniens    est   naturali  "  ^"conrt^ 
aequitati  unumquodque  dissolvi  eo  ligamine  quo  ligatum  tuitur  eodem 
est  (x)."     "  Quomodo  quid  constituitur/'  says  one  of  TOlviturl*" 
our  old  books,  ''eodem  modo  dissolvitur;  record  per 
record,  escript  per  escript  (y),  parliament  per  parliament, 
parol  per  parol  (z).*'     Thus  things  that  lie  in  grant,  as  , 
they  must  be  created  by  deed,  cannot  be  surrendered 
without  deed,  &c.  (a).     But  the  performance  of  a  con- 
dition in  an  instrument  under  seal  may  be  proved  by 
inferior  evidence  (&),  for  this  does  not  invalidate  the  in- 
strument, but  sets  it  up.    Thus  payment  of  a  bond  may 
be  proved  by  parol  (c),  &c. 

§222.  Another  exception  is  to  be  found  in  the  ad-  Evidence  of 
missibility  of  the  evidence  of  usage  ;  "  Optimus  interpres  J^fien^iMiru"" 
rerum  usus"({i).    "  Consuetudo  loci  est  observanda"(e).  «»«nt«* 
''  Magister  rerum  usus"(/).    The  general  principles  on 
this  subject  are  thus  clearly  laid  down  in  a  work  of 
authority.     ''  Evidence  of  usage  has  been  admitted,  in 
aid  of  the  construction  of  written  instruments.     This 
evidence  has  been  received  for  explaining  or  filling  up 
terms  used  in  commercial  contracts,  policies  of  ijisurance, 
negotiable  instruments,  and  other  writings  of  a  similar 
kind, — when  the  language,  though  well  understood  by  the 

(or)  2  Inst.  360,  573 ;   2  Co.  338  a. 
53  a ;  4  I<^.  57  b ;  5  f  J.  26  a ;  6  (b)  See  the  authorities  cited  in 

Id,  43  b;  3  Scott,  N.  R.  215  ;  Weti  v.  Blukeway,  3  Scott,  N.  R. 

Dig.  lib.  50,  tit.  17, 1.  35.  199. 

iy)  By  etcript  here  must  be  (r)  Doct.  &  Stud.  Dial.  1,  ch. 

understood  a  writing  under  seal.  12. 

The  word  is  often  used  in  our  old  (d)  Broom's  Max.  712,   2nd 

books  in  this  sense.  Ed. ;  2  Inst  282. 

(x)  Jenk.  Cent.  1,  Casus  40.  (e)  4  Co.  28  b;   6  Li.  67  a; 

See  Wood  v.  Leadbitter,  13  M.  10  Id.  140  a. 
ft  W.  836.  (/)  Co.  Litt  229  b. 

(a)  Wing.  Max.  69 ;  Co.  Litt. 
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parties,  and  by  all  who  have  to  act  upon  it  in  matters 
of  business,  would  often  appear  to  the  common  reader 
scarcely  intelligible,  and  sometimes  almost  a  foreign  lan- 
guage.   The  terms  used  in  these  instruments  are  to  be 
interpreted   according  to  the  recognized   practice  and 
usage,  with  reference  to  which  the  parties  are  supposed 
to  have  acted ;  and  the  sense  of  the  words,  so  inter- 
preted, may  be  taken  to  be  the  appropriate  and  true 
sense  intended  by  the  parties"  (g).     ^*  Evidence  of  usage 
has  been  admitted  in  contracts  relating  to  transactions 
of  commerce,  trade,  forming  or  other  business, — for  the 
purpose  of  defining  what  would  otherwise  be  indefinite, 
or  to  interpret  a  peculiar  term,  or  to  explsdn  what  was 
obscure,  or  to  ascertain  what  was  equivocal,  or  to  annex 
-     particulars  and  incidents  which,  although  not  mentioned 
.    in  the  contracts,  were  connected  with  them,  or  with  the 
rdations  growing  out  of  them ;  and  the  evidence  in  such 
cases  is  admitted,  with  the  view  of  giving  effect,  as  far 
as  can  be  done,  to  the  presumed  intention  of  the  parties. 
Where  the  language  of  the  contract  itself  manifests  an 
intention  to  exclude  the  operation  of  usage,  evidence  of 
usage  cannot  be  admitted.     And  in  all  cases  in  which 
iUs  evidence  is  admitted,  it  must  be  presumed  that  the 
usage  was  known  to  the  contracting  parties,  and  that 
they  contracted  in  reference  to  it,  and  in  conformity 
with  it.     With  this  understanding  the  reception  of  evi- 
dence of  usage  is  not  only  justifiable  in  principle,  but 
absolutely  necessary ;  and  without  it,  the  intention  of  the 
parties  would  be  often  defeated.    Usage  inay  be  proved, 
though  not  general;  it  may  be  local,  and  to  a  small 
extent — or  professional— or  only  in  a  particular  branch 
of  business,  or  among  a  particular  class  of  persons. 
Even  the  usage,  or  rather  the  practice,  of  an  individual 
firm  with  which  a  party  has  contracted,  may  be  resorted 

{g)  2  PhiU.  £v.  407,  10th  Ed.  See  ako  2  Stark.  £v.  361, 3id  Ed. 
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to  as  a  medium  of  exposition^  if  it  may  be  reasonably 
inferred  that  he  contracted  in  reference  to  such  prac- 
tice" (A).     ''The  rule  for  admitting  evidence  of  usage! 
roust  be  taken  always  with  this  qualification,  that  the ; 
evidence  proposed  is  not  repugnant  to  or  inconsistenti 
with  the  written  contract.     It  ought  never  to  be  allowed 
to_vary  or  contradict  the  written  instrument,  either  ex- 
j)ressly  or  by  implication"  (i).     Again, ''  If  the  language ' 
of  ancient  charters  is  become  obscure  from  its  antiquity, 
or  the  construction  is  doubtful,  the  constant  and  imme- 
morial usage  under  the  instrument  may  be  resorted  to 
for  the  purpose  of  explanation,  though  it  can  never  be 
admitted  to  control  or  contradict  the  express  provisions 
of  the  instrument.     Such  continued  usage  is  a  strong 
practical  exposition  of  the  meaning  of  the  parties"  (A).     , 

§  223.  It  seems  a  rule  of  universal  jurisprudence,  that  interlineatioos, 
imperfections  apparent  on  the  face  of  an  instrument,  f^riuenin^ 
such  as  interlineations,  erasures,  &c.  do  not  vitiate  the  >trameots. 
instrument,  unless  tiiey  are  in  some  material  part  of  it  (/). 
One  of  our  old  books  lays  down  generally,  that  ''an 
interlineation,  without  anything  appearing  against  it,  will 
be  presumed  to  be  at  the  time  of  the  making  of  the 
deed,  and  not  after  (m) ;  other  authorities  seem  disposed 
to  extend  this  doctrine  to  erasures  (») ;  and  both  posi- 
tions have  recentiy  been  recognized  and  confirmed  by 
the  Court  of  Queen's  Bench  (o).     But  that  an  erasure 
or  alteration  in  a  suspicums  place  must  be  explained  by 
the  party  seeking  to  enforce  the  instrument,  has  been 

(A)  2  Phill.  £▼  415,  10th  Ed.  10  Co.  92  b ;  Cro.  Car.  309. 

(i)  Id,  417.  (nt)  Trowel  v.  Ca$tle,  I   Keb. 

ik)  Id.  419.  21,   recognized    Bntl.  Co.  Litt. 

(/)  MttKard.  de  Plob.  Cond.  225  b,  note  (I). 

256,  284 ;  Lancel.  Inst.  Jur.  Can.  (n)  Sbep.  Touchst  53,  note  (/), 

lib.  3,  Ul  14,  §§  31  and  32 ;  Fleta,  8th  £d. 

lib.  6,  c.  34, 1. 5 ;  Co.  Litt.  225  b ;  (o)  Doe  d.   Tatkam  v.  Cata- 

V2 
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law  from  the  earliest  times  (p).  And  this  principle  is 
fully  recognized  at  the  present  d^yiq),  especially  where 
an  alteration  affects  the  stamp  required  for  a  docu- 
ment (r).  The  whole  subject  is  however  guarded  by 
many  restrictions  and  limitations  (^).  In  the  case  of 
wills,  the  rule  seems  reversed — alterations  and  erasures 
being  presumed  to  have  been  made  after  the  execution 
of  the  will(0 :  &nd  by  the  21st  section  of  the  Wills  Act, 
7  Will.  IV.  &  1  Vict.  c.  26,  it  is  enacted,  that  «  No 
obliteration,  interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereof  shall  be  valid  or  have 
any  effect,  except  so  far  as  the  words  or  effect  of  the 
will  before  such  alteration  shall  not  be  apparent,  unless 
such  alteration  shall  be  executed  in  like  manner  as  here- 
inbefore is  required  for  the  execution  of  the  will ;  but  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed 
to  be  duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  will  opposite  or  near  to  such 
alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  me- 
morandum referring  to  such  alteration,  and  written  at 
the  end  or  some  other  part  of  the  will.'' 


Stamps. 


§  224.  Various  acts  of  parliament,  for  the  system  is 
unknown  to  the  common  law,  have  imposed  as  a  con- 
dition precedent  to  the  admissibility  in  evidence  of  most 


more,  15  Jur.  728.  See  also,  per 
Lord  Cranworth,  V.  C,  in  Sim- 
mons V.  Rudall,  1  Sim.  N.  S.  136. 

(p)  7  Edw.  III.  57,  pi.  44,  and 
27,  pi.  13. 

(q)  Earl  qf  Falmouth  v.  Ro- 
berts,  9  M.  &  W.  469. 

(r)  Knight  v,  CUmenti^  8  A. 
&  £.  215. 

(0  See  Tayl.  Ev.  f  1304— 


1321 ;  1  Smith,  Lead.  Cai.  490 ; 
PigoVs  cane,  1 1  Co.  26  b ;  David- 
urn  V.  Cooper,  11  M.  &  W.  778  ; 
13  Id.  343. 

(t)  Cooper  V.  Rocket  i^  4  Moo. 
P.  C.  C.  419 ;  Doe  d.  SkallcroM$ 
V.  Palmer,  15  Jur.  836;  GrevUlev, 
TyUe,  7  Moo.  P.  C.  C.  320 ;  Sim- 
mom  v.  Rttdall,  1  Sim.  N.  S. 
115. 
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iDStruments  and  documents,  the  pre-payment  to  the  state 

of  a  sum  of  money,  the  receipt  of  which  is  indicated  by 

a  "  stamp/'  affixed  by  a  public  officer.    An  exposition  of 

the  Stamp  Laws  would  be  wholly  unsuited  to  this  work  : 

but  there   are  two  things  connected  with  the  subject 

which  ought  to  be  borne  in  mind.     First,  A  document  Lostdocamento 

'  which  is  lost(ii),  or  not  produced  on  notice  (x),  will  be  ^jye^^^n^j  i 
presumed  to  have  been  duly  stamped,  until  the  contrary  stamped. 

.  is  shewn.     Secondly,  Although  an  unstamped  document  Unstamped  do- 

I  is  not  admissible  in  evidence  for  the  purpose  of  proving  c"™«nt  admit- 
any  fact  directly,  yet  it  is  otherwise   when  tendered  lateral  purpose, 
for  a  collateral  purpose  (y),  as,  for  instance,  to  shew  the  ?,]  ^'Jfj*^*^ 
illegality  or  fraud  of  a  transaction  of  which  the  docu-  fraud. 

1  ment  forms  a  part  {z).  The  principal  case  establishing 
this  doctrine  is  that  of  Coppock  v.  Bower  (a),  decided 
by  the  CSourt  of  Exchequer  in  Mich.  Term,  1838,  in 
which  several  others  will  be  found  cited.  Lord  Abinger, 
C.  B  ,  there  says,  *^  The  object  of  both  the  statute  and 
common  law  would  be  defeated,  if  a  contract,  void  in 
itself,  could  not  be  impeacbed,  because  the  written  evi- 
dence of  it  is  unstamped,  and  therefore  inadmissible. 
If  that  were  so,  a  party  entering  into  such  agreement 
might  avoid  the  consequences  of  its  illegality,  by  taking 
care  that  no  stamp  should  be  affixed  to  it.  I  think, 
therefore,  that  in  all  cases  where  the  question  is  whether 
the  agreement  is  void  at  common  law  or  by  statute,  and 
the  party  introduces  it,  not  to  set  it  up  and  establish  it, 
but  to  destroy  it  altogether,  there  is  no  objection  to  its 

(k)  Pooley  v.  Godwin,  4  A.  &  2  Mac.  &  O.  319. 

E.  94;  Hart  y.  Hart,  1  Hare,  1  ;  {z)  Coppock  v  Bower,  4  M.  & 

IL  T.  Long  Buckby,  7  East,  45.  W.  361 ;  R.  v.  Compertz,  9  Q. 

(x)  Crispy,  Andtrtont  1  Stark.  B.  824;   Holmes  v.  Sixsmith,   7 

35 ;  Clure  v.  Huthwaite,  C.  P.  T.  £xch.  802. 

1836,  per  J.  A.  Park,  J.,  MS.  (a)  Coppock  v.  Bower,  4  M.  & 

(y)  MatthooH  V.  Rou,  2  Ho.  W.  361. 
Lo.  Cas.  286 ;  Eoansy.  Prothero, 
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admissibility.  As  in  the  case  of  a  conspiracy,  or  an 
agreement  to  commit  a  robbery,  on  no  principle  could  it 
be  contended  that  a  contract  between  the  parties  for  the 
,  commission  of  such  an  offence  would  be  inadmissible 
without  a  stamp.  I  think  that  the  Stamp  Acts  are  made 
for  a  different  purpose — ^they  are  made  to  prevent  persons 
from  availing  themselves  of  the  obligatory  force  of  an 
j  agreement,  unless  that  i^eement  is  stamped." 


Sbction  II. 


PROOF  OF  HANDWRITING. 


Proof  of  hand-       §  225.  In  this  section  it  is  proposed  to  consider  a 
wn^ng*  species  of  proof  necessarily  much  resorted  to  in  judicial 

proceedings ;  but  which  presents  many  difficulties,  and 
has  in  every  age  proved  a  source  of  embarrassment  to 
legislators,  jurists,  and  practitioners — the  proof  of  hand- 
Present  section   writing  (&).    We  speak  not  of  cases  where  the  fact  of 

confined  to 

proof  of  hand" 

writing  by  re-  (^)  Much  of  this  section  has      Pand.  lib.  22,  tit.  4,  n.  11 ;  Mas- 

semblanoe  to       been  taken  from  an  article,  by  card,  de  Prob.  Concl.  285,  330, 

writer^  *"'*^*^*^  the  author,  in  the  Monthly  Law  331;    Oughton,   Ordo  Judicior. 

Magazine,  vol.  7,  p.  120.     The  tit.  225 ;  and  the  cases  collected 

rules  of  the  Roman  law  respect-  in  Tayl.  Ev.  §  1349.    The  fnir 

ing  handwriting  are  contained  in  mers   of    the    Codes    Napoleon 

the  73rd  Novel.,  which,  we  are  seem  to  have  been  fully  sensible 

told  in  the  beginning  of  it,  was  of  the  difficulties  attendant  on 

framed  in   consequence    of  the  this  subject,  and,  while  admitting 

practice  of  counterfeiting  hand-  proof  of  handwriting  by  compa- 

writing,  and  the  difficulties  of  a  rison,  have  taken  great  pains  to 

case  which  had  arisen   in   Ar-  ensure  the  genuineness  of  the 

menia.    For  the  practice  of  the  specimens  used  for  the  purpose, 

civilians,   the  reader  is  referred  Code  de  Procedure  Civile,  Part 

to  Cujacias  in  73  Nov. ;   Hu-  1,  liv.  2,  tit.  10,  art.  193-.213. 

berus,  Prael.  Jur.   Civ.  lib.  22,  De  la  verification  dts  icrUura. 
tit.  4,  nn.  16  and  20 ;  Voet.  ad 
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the  scription  of  a  document  is  proved  by  eye-witnesses 
or  the  admissions  of  parties,  or  is  inferred  from  circum- 

I  stances ;  but  where  a  judgment  or  opinion  that  a  given 
document  is  in  the  handwriting  of  a  given  person  is 
based  on  its  resemblance  to  or  dissimilarity  from  that  of 
the  supposed  writer,  an  acquaintance  with  which  has 
been  formed  by  means  extraneous  to  that  document 

■  This  is  a  species  of  circumstantial  real  evidence  (o),  and.  Not  secondary 

I  like  all  other  circumstantial  evidence,  is  not  secondary  deoeeT  *^*" 
to  direct    Thus  evidence  of  the  nature  in  question  is 
perfectly  receivable,  although  the  writer  of  the  supposed 
document  is  not  examined  to  say  whether  he  wrote 

;  it  (d),  and  this  even  though  he  were  actually  present  in 
court ;  though  the  not  calling  him  would  of  course  be 
strong  matter  of  observation  to  the  jury.  A  document  Autoprmph  or 
'wholly  in  the  handwriting  of  a  party  is  said  to  be  an  ^  ^^'^  * 
autograph  or  holograph ;  where  it  is  in  the  handwriting 
of  another  person  and  only  signed  by  the  party,  the 
signature  may  be  called  '^onomastic :"  where  by  a  cross  ODomasiic  and 

.1  1     1    ^#  ,    *.    M  .  V  Symbolic  siffDa- 

or  other  symbol,  "  symbolic    (e).  tum. 

§  226.   Abstractedly  considered,  it  is  clear  that  a  DifTereDt  forms 
judgment  respecting  the  genuineness  of  handwriting,  J^Jj^i^q  j, 
based  on  its  resemblance  to  or  dissimilarity  from  that  resemblance, 
of  the  supposed  writer,  may  be  formed  by  one  or  more    ^* 
of  the  following  means : — 1st,  A  standard  of  the  gene- 
ral character  of  the  handwriting  of  the  person  may  be 
formed  in  the  mind  by  having  on  former  occasions  ob- 
served the  letters  traced  by  him  while  in  the  act  of 
writing,  with  which  standard  the  handwriting  in  the 
disputed  document  may,  by  a  mental  operation,  be  com- 
pared.   2ndly,  A  person  who  has  never  seen  the  sup- 
posed writer  of  a  document  write,  may  obtain  a  like 

{€)  2  Benth.  Jnd.  £v.  460,  The  Bank  Protecuiions,  R.  ft  R. 

461.  C.  C.  37a 

(<0  R.  ▼.  Hughes,  2  East,  P.  (e)  2  Benth.  Jud.  £v.  460, 

C.  1002;  R,  V.  M'Guire,  Id.;  461. 
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standard  by  means  either  of  having  carried  on  written 
correspondence  with  him,  or  having  had  other  opportu- 
nities of  observing  writing  which  there  was  reasonable 
ground  for  presuming  to  be  his.  Srdiy,  A  judgment  as 
to  die  genuineness  of  the  handwriting  to  a  document 
may  be  formed  by  a  comparison  instituted  between  it 
and  other  documents,  known  or  admitted  to  be,  of  the 
handwriting  of  the  party.  These  three  modes  of  proof, 
the  admissibility  and  weight  of  which  we  propose  to 
consider  in  their  order,  have  been  accurately  designated 
respectively  ^'  pfeesiimptio  ex  visu  scriptionis ;  prcesump- 
tio  ex  scriptis  olim  visis ;"  and  "  praesumptio  ex  com- 
paratione  scriptorum,  seu  ex  scripto  nunc  viso  (/).'' 


tlODU. 


!•  Presumpiioni     §  227,  The  rule  with  respect  to  proof  "  ex  visu  scrip- 
ex  ybu  acrij>.    I  tionis"  is  clear  and  settled ;  namely,  that  any  person  who 

has  ever  seen  the  supposed  writer  of  a  document  write, 
so  as  to  have  thereby  acquired  a  standard  in  his  own 
mind  of  the  general  character  of  the  handwriting  of  that 
party,  is  a  competent  witness  to  say  whether  he  believes 
the  handwriting  of  the  disputed  document  to  be  genuine 
or  not  (ff).  The  having  seen  the  party  write  but 
once  (A),  no  matter  how  long  ago(t);  or  having  seen 
him  merely  write  his  signature  (A),  or  even  only  his  sur- 
,name(/),  is  sufficient  to  render  the  evidence  admissible; 
.the  weakness  of  it  is  matter  of  comment  for  the  jury. 


(/)  3  Benth.  Jud.  Ev.  598, 
599. 

(g)  De  la  Motte*t  ca$e,  21  Ho. 
St  Tr.  810;  GarrelU  v.  AUxan- 
der,  4  Esp.  37;  Eagleton  v. 
Kingston,  8  Yes.  473,  474  ; 
Lewis  V.  Sapio,  1  M.  &  M.  39 ; 
WiUmany,  Worrall,  8  C.  &  P. 
380. 

{h)  WUlman  v.  WorraU,  8  C. 
&  P.  380;  Phil.&  Am.  £v.  692. 
See  also  Warren  v.  Anderson,  8 


Scott,  384. 

(i)  R.  V.  Home  Tooke,  25  Ho. 
St.  Tr.  71,  72  ;  and  see  per  Lord 
Eldon  in  Eagleton  ▼.  Kingston,  8 
Ves.  474. 

{k)  GarrelU  v.  Alexander,  4 
Esp.  37  ;  WUlman  v.  Worrall,  8 
C.  &  P.  380. 

{l\  Lewis  V.  Sapio,  1  M.  &  M. 
39,  overruling  Powell  v.  Ford,  2 
Stark.  164. 
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Where  a  person  who  does  not  know  how  to  write  is  de- 
sirous of  subscribing  his  name  to  a  document,  another 
person  writes  it  for  him,  which  signature  he  identifies 
by  affixing  over  or  near  it  a  mark,  usually  a  cross. 
Here  it  is  obvious  the  difficulty  of  proof  is  much  in- 
creased. ''  In  the  symbolic  mode  of  signature/'  ob- 
serves Bentham(f7i),  "whatever  security  is  afforded  by 
the  two  other  modes  (viz.  against  spuriousness  pro  parte 
as  well  as  in  toto  by  the  hologmphic,  against  spurious- 
ness in  toto  by  the  onomastic)  is  manifestly  wanting  :  a 
cross  (the  usual  mark)  made  by  one  man  not  being 
distinguishable  from  a  cross  made  by  another,  the  real 
part  of  evidence  has  no  place.  Recognition,  viz.  by 
deportment,  is  the  only  way  in  which  this  mode  of 
authentication  can  be  said  to  operate."  This  is  rather 
too  broadly  stated.  Unquestionably,  unless  there  is 
something  to  identify  the  mark  as  being  that  of  a  parti* 
cular  person,  the  evidence  is  not  admissible ;  but  other- 
wise it  is  impossible  to  distinguish  this  in  principle  from 
any  other  form  of  proof  ex  visu  scriptionis.  In  the 
case  of  George  v.  Surrey  (n),  in  order  to  prove  the  in- 
dorsement of  a  bill  of  exchange  by  one  A.  M.,  a  witness 
was  called  who  stated  that  he  had  frequently  seen  A.  M. 
make  her  mark  and  so  sign  instruments,  and  he  pointed 
out  some  peculiarity.  Tindal,  C.  J.,  after  some  hesita- 
tion, admitted  the  evidence  as  sufficient,  and  the  plain- 
tiff had  a  verdict.  In  a  court  of  equity  also,  where  it 
was  sought  to  prove  a  debt  due  by  a  deceased  person  to 
one  W.  P.,  and  to  prevent  the  debt  from  being  barred 
by  the  Statute  of  Limitations,  certain  receipts  for  in- 
terest were  produced  in  the  handwriting  of  the  deceased, 
and  signed  with  the  christian  and  surname  of  W.  P. 
having  a  cross  between  them;    and  an  affidavit  was 


(m)2Benth.  Jttd.  Ev.461.  Parke,  B.,  in  Sayer  7.  Ghtsop, 

(n)  1  M.  &  M.  516.     See  per      12  Jur.  465. 
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produced  that  P.  was  a  marksman,  and  that  the  signs 
or  marks  on  those  documents  were  respectively  the 
mark  or  sign  of  W.  P.  used  by  him  in  place  of  signing 
his  name ;  Vice-Chancellor  Shadwell  thqught  the  proof 
of  the  signature  sufficient  (o). 

2«.  Preromptioa      R  228.  The  practice  with  reference  to  the  presumption 

ez  scnptis  olim  .     .        *         ,  .   „   .       ,  ,       .  ^  i      -ri 

visis.  ex  scnptis  ohm  visis     is  thus  clearly  stated  by  Fatte- 

son,  J.y  in  the  case  of  Doe  d.  Mudd  v.  Suckermore  (p) : 
'^The  knowledge"  (scil.  of  handwriting)  ''may  have 
been  acquired  by  the  witness  having  seen  letters  or 
other  documents  professing  to  be  the  handwriting  of 
the  party,  and  having  afterwards  communicated  per* 
sonally  with  the  party  upon  the  contents  of  those  letters 
or  documents,  or  having  otherwise  acted  upon  them  by 
written  answers,  producing  further  correspondence,  or 
acquiescence  by  the  party  in  some  matter  to  which 
they  relate,  or  by  the  witness  transacting  with  the  party 
some  business  to  which  they  relate,  or  by  any  other 
mode  of  communication  between  the  party  and  the  wit- 
ness which,  in  the  ordinary  course  of  the  transactions  of 
life,  induces  a  reasonable  presumption  that  the  letters  or 
.  documents  were  the  handwriting  of  the  party,  evidence 
of  the  identity  of  the  party  being  of  course  added 
aliunde,  if  the  witness  be  not  personally  acquainted 
with  him."  The  number  of  papers,  however,  which  the 
witness  may  have  seen  in  the  handwriting  of  the  party 


(o)  Pearcy  v.  Dicker,  13  Jur. 
997. 

(p)  5  A.  &:  £.  730.  See  also 
Lord  Ferrtrs  v.  Shirley,  Fitzg. 
195;  Gary  ▼.  PUt,  Peake*8  £v. 
App.  xxxiv. ;  Tharpe  v.  Git- 
bume,  2  C.  &  P.  21;  R.  v. 
Slan^,  5  C.  &  P.  218;  Hon- 
rington  y.   Fry,  R.  &  M.   90; 


Layer* teau,  16  Ho.  St  Tr.  205 ; 
Gould  V.  Jones,  1  W.  Blackst 
384;  Middleton  v.  Smnd/ord,  4 
Camp.  34;  ParkimM  v.  Hmoh- 
$haw,  2  Stark.  239  ;  Greenshields 
V.  Crawford,  9  M.  &  W.  314; 
Batchelor  v.  Boneywood,  2  Esp. 
714;  Muneta  v.  Woyiiagm,  2 
Car.  &  K.  744. 
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is  perfectly  immaterial,  so  far  as  relates  to  the  admissi^ 
bilify  of  the  evidence  (q).  Nor  is  it  absolutely  neces- 
sary for  this  purpose  that  any  act  should  be  done  or 
business  transacted  by  the  witness  in  consequence  of  the 
correspondence (r).  "The  clerk,"  says  Lord  Denman, 
in  Doe  d.  Mudd  ▼.  Suckermore  {$),  "  who  constantly 
read  the  letters,  the  broker  who  was  ever  consulted 
upon  them,  is  as  competent  to  judge  whether  another 
signature  is  that  of  the  writer  of  the  letters,  as  the  mer- 
chant to  whom  they  were  addressed.  The  servant  who 
has  habitually  carried  letters  addressed  by  me  to  others 
has  an  opportunity  of  obtaining  a  knowledge  of  my 
writing,  though  he  never  saw  me  write,  or  received  a 
letter  from  me." 

.     §  229.  It  seemsjhowever  that  in  order  to  render  ad-  KoowiedM 
[missible  either  of  the  above  modes  of  proof  of  hand-  Sjen  acquired 
writing,  the  knowledge  must  not  have  been  acquired  or  ^'^^^  ^'^^^  *<> 
communicated  with  a  view  to  the  specific  occasion  on  occanoo. 
which  the  proof  is  offered  (t).     In  one  case  (u),  where 
tEe  question  turned  on  the  genuineness  of  the  hand- 
writing on  a  bill  of  exchange,  purporting  to  have  been 
accepted  by  the  defendant,  the  evidence  of  a  witness 
who  stated  that  he  had  seen  the  defendant  write  his 
name  several  times  before  the  trial,  he  having  written  it 
for  the  purpose  of  shewing  to  the  witness  his  true  man- 
ner of  writing  it,  that  the  witness  might  be  able  to  dis- 
tinguish it  from  the  pretended  acceptance  to  the  bill,  was 
rejected  by  Lord  Kenyon,  as  the  defendant  might  write 
difierently  from  bis  common  mode  of  writing  his  name 
through  design.    So  where  on  an  indictment  for  sending  \ 

(g)  PhiL  &  Am.  Ev.  693.  teson  and  Coleridge,  J  J.,  in  Doe 

(r)   Id.;    2  Stark.  £y.  514,  d.  Muddy,  Suckermore,  5  A.  & 

note  (m),  3rd  Ed.  Ell.  703. 
(f)  5  A.  &  E.  740.  («)  StMger  ▼.  Searle^  1  Eap. 

(0  See  the  judgments  of  Pat-  14. 
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;  a  threatening  letter  (x),  the  only  evidence  of  the  letter 
being  in  the  handwriting  of  the  accused  was  that  of  a 
policeman,  who,  after  the  letter  had  been  received  and 
suspicions  aroused,  was  sent  by  his  inspector  to  the 
accused  to  pay  him  some  money  and  procure  a  receipt, 
in  order  thus  to  obtain  a  knowledge  of  bis  handwriting 
by  seeing  him  write,  the  evidence  was  rejected  by 
Maule,  J.,  saying  that  '^  Knowledge  obtained  for  such  a 
specific  purpose  and  under  such  a  bias  is  not  such  as  to 
make  a  man  admissible  as  a  quasi  expert  witness." 

RefresbiDg  ,  §  230.  It  has  been  made  a  question,  whether  a  wit- 
witnesses.  °^^^  ^'^^y  either  ex  visu  scnptioms  or  ex  scnptis  oiim 

visis,  has  acquired  a  knowledge  of  the  handwriting  of  a 
party,  but  which,  from  length  of  time,  has  partly  faded 
'  from  his  memory,  may  be  allowed,  during  examination, 
-  to  refresh  his  memory  by  reference  to  papers  or  memo- 
Iranda  proved  to  be  in  the  handwriting  of  the  party. 
In  one  case  a  witness  was  allowed  to  do  so  by  Dallas, 
C.  J.,  at  Nisi  Prius(y);    but  the  correctness  of  that 
.decision  has  been  denied  by  Patteson,  J.,  in  Doe  d. 
Mudd  V.  Sucker  mare  {z) ;  and  the  propriety  of  the  prac- 
tice may  fairly  be  questioned. 

S«.  Presumption  §231.  We  now  proceed  to  the  third  and  most  diffi- 
tioTOKrnp^  ^^^^  P^^  ^^  ^'^  subject,  namely,  whether  and  under 
lorum.  what  circumstances  it  is  competent  to  prove  the  hand- 

writing of  a  party  to  a  document  by  a  comparison  or 
collation  instituted  between  it  and  others,  proved  or  as- 
Not  in  general  ;,sumed  to  be  in  his  handwriting;  and  the  rule  is,  that 
7.Wen«!"      evidence   of  handwriting   based    on   such   comparison 
.or   collation    is   not    in    general    receivable  (a)  —  for 

(x)  R.  V.  Crouch,  4  Cox,  Cr.  (?)  5  A.  &  E.  737. 

Cai.  163.  (n)  Doe  d.  Mudd  v.  Sucker- 

(y)  Burr  v.  Harper,  Holt,  N.  more,  5  A.  &  £.  703;  Slanger 

P.  C.  420.  V.  Searle,  1  Esp.  14 ;  Greaca  v. 
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which  three  reasons  are  assigned.     Firstj  it  is  said  the  Reasoni  ts- 
writings  offered  for  the  purpose  of  comparison  with  the  "cUmU."*' 
document  in  dispute  may   be  spurious;    and,   conse- 
quently,  that,  before  any  comparison  between  them  and 
it  could  be  instituted,  a  collateral  issue  must  be  tried,  to 
determine  their  genuineness.     Nor  is  this  all — if  it  were 
competent  to  prove  the  genuineness  of  the  main  docu- 
ment by  comparison  with  others,  it  must  be  equally  so 
to  prove  that  of  the  latter  by  comparison  with  fresh 
ones,  and  so  the  inquiry  might  go  on  cut  infinitum,  to 
the  great  distraction  of  the  attention  of  the  jury,  and 
delay  in  the  administration  of  justice  (ft).     2ndly,  that 
the  specimens  might  not  be  fairly  selected  (c).    3rdly, 
that  the  persons  composing  the  jury  might   be  un- 
able  to  read,  and,   consequently,  unable    to    institute 
such  a  comparison  (rf).     As  to  the  last  of  these  ob-  ^;[^''°*^°°  °^ 
jecdons,  it  certainly  does  not  seem  satisfactory  logic 
to  prohibit  a  jury  which  can  read  from  availing  them- 
selves of  that  means  for  the  investigation  of  truth  be- 
cause other  juries  are,  from  want  of  education,  disquali- 
fied from  using  it : — ^if  some  men  are  blind,  that  is  no 
reason  why  all  others  should  have  their  eyes  put  out. 
Nor  is  the  second  objection  very  formidable — ^it  is  not 
so  easy  in  all  cases  to  obtain  unfair  specimens,  and 
should  such  be  produced,  it  would  be  competent  to  the 
opposite  party  to  encounter  them  with  true  ones.     But 


Himter,  2  C.  &  P.  477;  Mac- 
ferum  v.  Thoyta,  1  Peake,  20; 
Brookbard  v.  Woodiej^,  lb,,  n. 
(a);  R.  Y.  Cator,  4  Esp.  117; 
De  la  Molle's  case,  21  Ho.  St 
Tr.  810;  Franciat  cau,  15  Ho. 
St  Tr.  923. 

(6)  Per  Coleridge,  J.,  in  Doe 
d.  Mudd  ▼.  SuekermarCf  5  A.  & 
£.  706,  707;  2  Stark.  £▼.  516, 
3rd  Ed.;  A.  v.  Skigh,  Surrey 
Sum.  An.  15  Vict.,  per  Alder- 


son,  B.,  MS. 

((')  Id. ;  and  per  Dallas,  C.  J., 
in  Burr  v.  Harper,  Holt,  N.  P. 
C.  420. 

(d)  Per  Lord  Kenyou,  C.  J., 
in  Afac/erton  v.  Thoytett  I  Peake, 
20;  per  Dallas,  C.  J.,  in  Burr 
V.  Harper,  Holt,  N.  P.  C.  420 ; 
per  Tates,  J.,  in  Brookbard  y, 
WoodUy,  1  Peake,  20,  n.  (a) ; 
per  Lord  Eldon,  C,  in  EagUton 
▼.  Kingtlon,  8  Vet.  475. 
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there  is  certainly  great  weight  in  the  first  objection, 
particularly  when  taken  in  connexion  with  the  general 
rules  of  common  law  practice.  So  long  as  parties  to  a 
suit  are  allowed  to  mask  their  evidence  till  the  very 
moment  of  trial,  so  long  would  it  be  highly  dangerous 
to  permit  either  of  them  to  adduce,  for  the  purpose  of 
comparison,  a  number  of  supposed  specimens  of  hand- 
writing, which  the  opposite  party,  having  had  no  previous 
notice  of  them,  would  not  be  in  a  condition  either  to 
answer  or  contradict— specimens  which  might  not  be 
fairly  selected,  or  even  the  handwriting  of  the  party 
to  whom  they  are  attributed.  Still  it  must  be  acknow- 
ledged that  the  total  exclusion  of  the  proof  of  hand- 
writing by  comparison  is  not  altogether  satisfactory  (e), 
and  if  any  practical  means  could  be  devised  to  secure 
at  least  the  genuineness  of  the  specimens,  it  ought  on 
every  principle  to  be  received. 

Exceptions  to         §  232.  There  are  several  exceptions  to  the  rule  ex* 

the  rule  reject*      ij»  /•i»i_j»A»i_  •  av     i»     a 

iDg  proof  of       oJudmg  proof  of  handwntmg  by  comparison :  ue  nrst 

handwriting  by   of  which  is,  that  it  is  competent  for  the  court  and  juij 

1.  Docameots  '  ^  compare  the  handwriting  of  a  disputed   document 

which  are  evi-  |  with  any  Others  which  are  in  evidence  in  the  cause,  and 

cau»e/°    *       admitted  or  proved  to  be  in  the  handwriting^  of  the 

I  supposed  writer  (/).     The  ground  of  this  exception  is 

sometimes  said  to  be,  that,  the  documents  being  already 

before  the  jury,  to  prevent  their  mentally   instituting 

such  comparison  would  be  impossible  {g) ;  but  a  much 

better  reason  is  that  this  sort  of  proof  is  not  open  to 

the  dangers  to  which  the  comparison  of  hands  is  ex- 

(e)  2  Ev.  Poth.  185;  2  Stark.  v.  Morgan,  Id,  134,  n.;  Ailport 

Ev.  516,  3rd  Ed. ;  Phill.  &  Am.  v.  Meek,  4  C.  &  P.  267  ;  Brom- 

Ev.  698.  age  v.  Rice,  7  C.   &  P.  548  ; 

(/)  GriffUh  y.  WiUUtms,  1  C.  JR.  v.  Sleigh,  Surrey  Sum.  An. 

&  J.  47;  Doe  d.  Perrif  v.  New-  15  Vict.,  per  Aldenon,  B.,  MS. 
ion,  5  A.  &  E.  514;  Salita  v.  (g)  Doe  d.  Perry  v.  Newton, 

Yarrow,  1  M.  &  Rob.  133  ;  JR.  5  A.  &  E.  514. 
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posed,  namely,  the  raising  collateral  issues,  and  the  jury 
being  misled  by  spurious  specimens. 

§  233.  Another  exception  is  the  case  of  ancient  doeu-  2*  Ancieiit  do- 
ments.     When  a  document  is  of  such  a  date  that  it 
cannot  reasonably  be  expected  to  find  living  persons 
acquainted  with  the  handwriting  of  the  supposed  writer, 
either  by  seeing  him  write,  or  having  held  correspondence 
with  him,  the  law,  acting  on  its  maxim,  **  Lex  non  cogit 
impo88ibilia(A),"  allows  other  ancient  documents,  proved 
to  have  been  treated  and  regularly  preserved  as  authen- 
tic, to  be  compared  with  the  disputed  one  (t).     It  is  not 
easy  to  determine  the  precise  degree  of  antiquity  suffi- 
cient to  let  in  evidence  of  this  nature.     In  Hoe  d.  Brum 
V.  RawUng${k)y  the  supposed  writer  had  been  dead  about 
sixty  years,  in  Doe  d.  Tilman  v.  Tarver  {JL)y  the  writing 
was  nearly  100  years  old,  and  in  Doe  d.  Jenkins  v. 
Davies  (m)  it  was  eighty-four  years  old.    And  how  this 
comparison  is  to  be  made  is  not  clearly  settled.     In 
BuUer's  Nisi  Prius  (n)  a  case  is  referred  to,  decided  by 
Lord  Hardwicke,  in  Dec.  1746,  where  a  parson^s  book 
was  produced  to  prove  a  modus;    the  parson  having 
been  long  dead,  a  witness  who  had  examined  the  parish 
books,  in  which  was  the  same  parson's  name,  was  per- 
mitted to  swear  to  the  similitude  of  the  handwriting. 
In  the  case  of  Sparrow  v.  Farrant  (o),  Holroyd,  J.,  is 
reported  to  have  laid  down,  that,  in  order  to  make 
ancient  signatures  available  for  this  purpose,  a  witness 
should  be  produced  who  is  able  to  swear,  from  his 

(k)  Hob.  96.  d.  Jenkins  v.  Daviety  10  Q.  B. 

(i)  Pfaill.  &  Am.  £y.  701 ;  2  314. 

Stark.  £y.   516,  517,  3rd  Ed.;  (k)  7  East,  282,  note  (a). 

B.  N.  P.  236;  Roe  d.  Brune  v.  {I)  R.  &  M.  141. 

Rowlings,  7  East,  282,  note  (a^;  (m)  10  Q.  B.  314. 

Doe  d.  Tdman  v.  Tarver,  R.  &  (n)  B.  N.  P.  236. 

M.  141 ;  Doe  d.  Mudd  y.  Suck-  (o)  2  Stark.  £v.  517;  n.  (e), 

ermortf  5   A.  &  E.  703;    Doe  3rd  Ed.,  Devon  Sp.  Ass.,  1819. 
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haying  examined  several  of  such  signatures,  that  he  has 
acquired  a  sufficient  knowledge  of  the  handwriting,  as 
to  be  able,  without  an  actual  comparison,  to  state  his 
belief  on  the  subject.  Subsequent  to  this,  however, 
came  the  case  of  Doe  d.  Tilman  v.  Tarver  (/>),  which 
was  an  action  of  ejectment,  tried  in  1824,  where,  in 
order  to  prove  that  a  place  called  Yard  Farm  was  part 
of  a  certain  manor,  a  paper  was  put  in  evidence,  which 
had  been  handed  over  to  the  present  steward  amongst 
other  papers  and  books  relating  to  the  manor,  by  the 
representatives  of  the  late  steward,  intitled  ''  An  account 
of  £.  H."  (who  appeared  by  the  books  and  rolls  be- 
longing to  the  manor  to  have  been  steward),  ^^  receiver 
of  the  Isle  of  Wight  estates  of  the  Lady  F.  for  two 
years  ending  at  Michaelmas,  1727,"  which  contained  an 
entry  relative  to  Yard  Farm.  In  order  to  prove  the 
handwriting  of  E.  H.  ^^  Lord  Chief  Justice  Abbott," 
says  the  report,  *^  directed  the  person  producing  the 
paper  to  compare  it  with  the  handwriting  of  E.  H.  in 
other  papers  belonging  to  the  manor,  and  .to  say  upon 
oath,  whether  he  believed  the  writings  were  by  the  same 
person.*'  His  Lordship  added  that  this  course  had  once 
been  adopted  by  Lawrence,  J.  The  observation  of  Lord 
Denman  on  this  and  some  other  cases,  in  Doe  d.  Mudd 
V.  Suchermore  (9),  that  it  does  not  distinctly  appear  from 
the  reports,  whether  the  comparison  was  made  with  a 
standard  formed  in  the  mind  of  the  witness  by  an  in- 
spection of  the  papers  produced,  or  whether  a  direct 
comparison  was  made  in  the  first  instance,  seems  well 
founded :  and  no  objection  as  to  the  mode  of  putting 
the  question  appears  to  have  been  raised  by  the  counsel 
on  either  side.  It  is  probable  also  that  the  witness 
examined  in  the  case  before  Lawrence,  J.,  was  a  scien- 
tific witness^  or  expert, — the  report  speaks  of  him  as 
being  accidentally  in  court  at  the  time.     Admitting  the 

(/i)  R.  &  M.  141.  (9)  5  A.  &  E.  748. 
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difficulty  of  proving  ancient  handwriting,  it  is  not  easy 
to  see  how  directing  a  lay  witness  to  compare  two 
papers  together,  as  is  reported  to  have  been  done  in 
Doe  d.  Tilman  v.  Tarvery  affords  any  assistance  to  the 
jury,  who,  if  such  a  comparison  be  allowable,  could 
quite  as  well  make  it  for  themselves. 


COM. 


§  234.  In  this  state  of  the  authorities  the  case  of  the  Fiis»a/e<rpMr. 
Fltzwalter  peerage  {r)  came  before  the  committee  of  pri-  "*• 
vileges  of  the  House  of  Lords ;  which  it  will  be  necessary 
to  give  somewhat  at  length,  being  one  of  the  most  im- 
portant cases  on  the  subject  of  handwriting  in  general, 
as  well  as  bearing  strongly  on  the  point  under  consi- 
deration. That  was  a  claim  to  a  peerage  which  had 
fallen  into  abeyance  in  1756,  and  was  heard  in  May, 
1843.  The  claimant,  in  order  to  prove  his  case,  pro- 
posed to  put  in  evidence  some  family  pedigrees,  which 
were  produced  from  the  proper  custody.  They  pur- 
ported to  have  been  made  by  £.  F.,  who  died  in  1751. 
He  had  stood  in  the  direct  Kne  of  the  claimant's  ances- 
tors ;  so  that  if  those  pedigrees  could  be  proved  to  have  ' 
been  of  the  handwriting  of  E.  F.  they  would  be  admis- 
sible in  evidence  for  the  claimant,  as  declarations  made 
by  a  deceased  relative  of  circumstances  respecting  the 
state  of  his  family  and  immediate  relatives.  It  was  , 
proposed  to  prove  the  handwriting  of  E.  F.,  by  pro-  * 
ducing  from  the  Prerogative  Office  his  will,  already 
received  in  evidence  for  other  purposes,  and  four  other 
documente,  which  were  proved  to  be  of  his  handwriting; 
namely,  a  confidential  letter  written  by  him  to  the  stew- 
ard o(  his  manor;  another  letter  by  him,  appointing  a 
gamekeeper  within  that  manor ;  a  memorandum  in  an 
account  book;  and  a  deed  of  settlement  of  property 
comprised  within  that  manor.  These  were  produced 
from  the  closet  containing  the  claimant's  family  muni- 

(r)  10  CI  &  F.  193. 
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ments^  including  the  title-deeds  of  the  manor  and  pro- 
perty,  which  then  belonged  to  him  in  right  of  his  grand- 
mother. It  was  proved  that  the  deed  of  settlement 
had  been  repeatedly,  and  very  recently,  acted  upon,  and 
that  all  the  documents  had  the  genuine  signature  of 
"  E.  F."     It  was  next  proposed  to  prove  the  identity  of 

-  the  signer  of  those  documents  with  the  writer  of  the 
pedigrees,  by  comparison  of  the  handwriting  of  the  latter 
with  the  signatures  to  the  proved  documents ;  and  for 
this  purpose  they  called  the  inspector  of  franks  in  the 
General  Post  Office,  &c.,  who  had  much  experience  in 
distinguishing  the  characters  of  handwriting,  &c.  '^  Being 
asked,"  says  the  report,  **  if  he  had  examined  the  signa- 
tures of  E.  F.  to  three  of  the  documents,  the  deed,  the 
will,  and  the  appointment  of  gamekeeper,  all  of  which 
were  produced  to  him,  he  said  he  had  examined  the  sig- 
nature to  the  will  in  the  Prerogative  Office  twice,  and 
looked  four  or  five  times  at  the  signatures  to  the  letter 
and  other  documents  of  E.  F.  and  to  the  handwriting 
of  the  entries  in  the  account  book,  and  of  queries  on 
the  pedigree  of  the  family  at  the  office  of  the  claimant's 
solicitor;  and  he  considered  that  by  the  inspections  he 
had  made  he  was  so  familiar  with  the  handwriting  of  the 
person  by  whom  these  documents  were  written  or  signed, 
that  without  any  immediate  comparison  with  them,  he 
should  be  able  to  say  whether  any  other  document  pro- 
duced was  or  was  not  in  the  handwriting  of  the  same 
person.  He  believed  all  these  documents  to  have  been 
signed  by  the  same  person;  and  he  did  not  form  his 
opinion  merely  from  the  signatures,  but  more  from  the 
general  similarity  of  the  letters,  which  he  said  were 
written  in  a  remarkable  character."    This  evidence  was 

I  objected  to  by  the  Attorney-General,  on  the  ground  that 
the  witness's  knowledge  of  the  handwriting  was  not 
acquired  in  the  ordinary  course  of  business,  but  from 
having  studied  the  handwriting  for  the  purpose  of  speak- 
ing to  the  identity  of  the  writer.     In  support  of  the  evi- 
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dence  several  cases  were  cited  by  the  claimant's  counsel, 
and  among  others  those  of  Doe  d.  I'ilman  v.  Tarver  and 
Spcarrovj  v.  Farrant ;  to  which  it  was  replied  that  the 
Court  of  Queen's  Bench  had  become  more  strict  in  its 
practice  since  those  cases,  most  of  which  were  cases  at 
nisi  prius  or  on  the  circuits.  The  pedigree  was  rejected 
by  the  committee  as  evidence,  and  Lord  Brougham 
added,  that  about  five  years  before  the  Lord  Chief  Jus- 
tice of  the  Queen's  Bench  had  consulted  him  on  that 
kind  of  evidence,  and  their  joint  impression  was,  that  if 
the  cases  of  Doe  d.  TUman  v.  Tarver  and  Sparrow  v. 
Farrant  were  correctly  reported,  they  had  gone  farther 
than  the  rule  was  ever  carried.  **  [n  the  present  case,''  i 
he  added,  '^  the  Lord  Chancellor  (Lyndhurst)  and  him- 
self were  clearly  of  opinion  that  they  ought  not  to  allow 
a^person  to  say  from  inspection  of  the  signatures  to  two 
or  three  documents — two  only,  the  deed  and  will,  being 
genuine  instruments,  admitted  to  be  in  the  handwriting 
of  E.  F., — from  the  inspection  of  those  two  documents, 
that  he  could  prove  the  handwriting  of  the  party.  No 
<3oubt  such  evidence  had  been  often  received,  because  it 
was  not  objected  to.  A  witness  was  properly  allowed  i 
to  speak  to  a  person's  handwriting  from  inspection  of  a 
number  of  documents  with  which  he  had  grown  familiar 
irom  frequent  use  of  them ;  and  it  was  on  that  ground 
that  a  person's  solicitor  and  steward  were  admitted  to 
£^e_hfe  handwriting."  The  claimant's  counsel  having  . 
then  referred  to  Goodtitle  d.  Hecett  v.  Braham  («),  in 
which  an  inspector  of  franks  at  the  Post  Office  was 
admitted  to  say  as  a  matter  of  skill  and  judgment, 
whether  the  name  signed  to  a  will  was  genuine  or  in  a 
feigned  hand,  his  Lordship  continued,  ^*  Yes,  truly ;  for 
that  is  matter  of  professional  skill.  But  that  is  no  rea- 
son for  admitting  a  witness  to  speak  to  the  real  hand- 
writing of  a  person  from  only  having  seen  a  few  of  his 

(i)  4  T.  R.  497. 

x2 
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signatures  to  other  instruments  produced  to  him,  and 
that  for  the  purpose  of  proving  its  identity."  A  person 
was  then  called  who  said  he  had  been  the  family  soli- 
citor of  the  claimant  for  more  than  thirty  years,  and 
prior  to  that  had  been  clerk  to  his  uncle,  who  was  the 
family  solicitor  for  forty  years ;  and  in  answer  to  ques- 
tions put  to  him,  said  that  he  had  acquired  a  know- 
ledge of  the  character  of  the  handwriting  of  E.  F.  from 
his  acquaintance  with  a  great  number  of  title  deeds, 
account  books,  and  other  instruments,  purporting  to 
have  been  written  or  signed  by  him,  which  he  had  oc- 
casion to  examine  from  time  to  time  in  the  course  of 
business  for  his  client,  who  then  held  the  F.  estates. 
This  witness  was  admitted  to  prove  the  handwriting  of 
the  pedigree ;  and  he  said  he  believed,  and  felt  no  doubt 
whatever,  that  the  iVhole  of  it  was  in  the  handwriting  of 
£.  F.,  with  the  exception  of  a  few  words  near  the  bottom, 
which  he  pointed  out. 

Doe  d,  Jenkins        §  236.  Since  the  case  of  the  Fitzwalter  peerage^  the 

case  of  Doe  d.  Jenkins  v.  Davies  {t)  has  been  decided 
by  the  Court  of  Queen's  Bench.  At  the  trial  of  the 
cause  in  1845,  the  parish  clerk  of  a  parish  at  Bristol 
produced  the  register  of  that  parish  for  1761,  which 
contained  an  entry  of  a  marriage  exactly  correspond- 
ing with  a  certificate  produced,  dated  1761,  both  pur- 
porting to  be  signed  by  "  W.  D.,"  curate.  The  witness 
stated  that  he  had  been  clerk  for  seven  years  and  a 
half,  and  during  that  time  had  acquired  a  knowledge  of 
the  handwriting  of  W.  D.  from  various  signatures  in  the 
register ;  and  that  he  believed  the  signatures  to  the  entry 
in  question  in  the  register,  and  to  the  certificate,  to  be  in 
the  handwriting  of  W.  D.  This  evidence  was  received 
by  Coltman,  J.,  as  proof  of  the  curate  s  handwriting, 
and  his  ruling  was  affirmed  by  the  court.  * 

(0  10  Q.  B.  314. 
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§  236.  In  order  to  disprove  handwriting,  evidence  has  Scientific  evi- 
frequently  been  adduced  of  persons  who  have  made  it  baDdwriting  of 
their  study,  and,  though  unacquainted  with  that  of  the  ?  document  is 
supposed  writer,  undertake,  from  their  general  knowledge  band. 
of  the  subject,  to  say  whether  a  given  piece  of  hand- 
writing is  in  a  feigned  hand  or  not.     Much  difference  of 
opinion  has  prevailed  relative  to  the  admissibility  of  this 
sort  of  evidence.     It  was  received  by  Lord  Kenyon  and 
the  Court  of  Queen's  Bench,  on  a  trial  at  bar,  in  the 
case  of  Ooodtitle  d.  Revett  v.  Braham  (u) ;  but  rejected 
by  the  same  judge  in  the  case  of   Cory  v.   Pitt  (ar), 
saying  that,  although  he  had  in  the  former  case  received 
the  evidence,  he  had  laid  no  stress  upon  it  in  his  address 
to  the  jury.     Similar  evidence  was,  however,  afterwards 
admitted  by  Hotham,  B.,  in  Rex  v.  Cator  {y\  and  has 
also  been  received  in  the  ecclesiastical  courts  (z).    Thei 
leading  case  on  the  subject,  however,  is  that  of  Gurney\ 
V.  Langlands  (a)f  which  was  an  issue  directed  to  try  the ^ 
genuineness  of  the  handwriting  to  a  warrant  of  attorney, 
where  an  inspector  of  franks  was  called  as  a  witness,  and 
asked,  ^'  From  your  knowledge  of  handwriting,  do  you 
believe  the  handwriting  in  question  to  be  a  genuine  sig- 
nature, or  an  imitation  ?"     This  was  rejected  by  Wood,] 
fi. ;  and,  on  a  motion  for  a  new  trial.  Chief  Justice  Abbott' 
said,  **  I  have  long  been  of  opinion,  that  evidence  of  this  < 
description,  whether  in  strictness  of  law  receivable  or 
not,  ought,  if  received,  to  have  no  great  weight  given  to 
jt^  *  *  •  The  other  evidence  in  this  case  was  of  so  co- 
gent a  description  as  to  have  produced  a  verdict  satis- 
factory to  the  judge  who  tried  the  cause ;  and  I  can 
pronounce  my  judgment  much  more  to  my  own  satisfac- 
tion upon  a  verdict  so  found,  than  if  this  evidence  had 
been  admitted,  and  had  produced  a  contrary  verdict. 

(«)  4  T.  R.  497.  Eccl.  R.  216;   Beaumont  v.  Per- 

{j)  Peake'i  Ev.  A  pp.  xxxiv.  kin$^  1  Phillim.  78. 
{y)  4  £sp.  117.  (a)  5  B.  &  A.  330. 

{s)  Soph  V.  Atkinson,  1  Add. 
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For  I  think  it  much  too  loose  to  be  the  foundation  of  ^ 
judicial  decision,  either  by  judges  or  juries."  And  Hol- 
royd,^.,  said,  "T  have  great  doubt  whether  this  is  legal 
evidence ;  but  I  am  perfectly  clear  that  it  is,  if  received, 
(entitled  to  no  weight/'  Bayley  and  Best,  JJ.,  concur- 
ring, the  rule  was  refused.  A  somewhat  similar  notion 
seems  to  have  found  its  way  to  Doctors'  Commons, 
where  Sir  J.  Nicholl  is  reported  to  have  declined  the  offer 
of  a  glass  of  high  power,  used  by  professional  witnesses 
of  this  kind,  to  examine  the  handwriting  and  see  if  the 
.letters  were  what  is  commonly  termed  painted;  add- 
ing that,  in  his  opinion,  the  fact  of  their  being  painted 
was  not  any  ground  for  inferring  fraud  (&).  This  is  cer- 
tainly carrying  matters  a  great  way,  and  farther  than  is 
usual  in  courts  of  common  law,  which  never  reject  the 
artificial  aid  of  glasses  or  lamps,  where  they  can  be  of 
assistance  in  the  investigation  of  truth.  That  scientific 
evidence  of  the  nature  in  question  may,  in  the  language 
of  Lord  Tenterden,  ''be  much  too  loose  to  be  the/oiin- 
dation  of  a  judicial  decision,"  may  be  perfectly  true,  but 
to  declare  it  inadmissible  as  an  adminiculum  of  testi- 
imony  is  rather  a  strong  position,  and  its  admissibility 
seems  recognized  in  the  more  recent  cases  of  the  Fiiz* 
waiter  peerage  (c)  and  the  Traa/  peerage  (d).  The  latter 
1  'of  these  also  shews  that  the  evidence  of  persons  whose 
occupation  makes  them  conversant  with  MSS.  of  dif- 
ferent ages,  is  receivable  to  prove  that  a  given  piece  of 
handwriting  is  of  a  particular  date. 

Proof  of  band-  ^  237.  The  next  question  connected  with  this  subject 
dero  documenti  is  also  one  which  has  caused  considerable  difference  of 
t^  oired^fiim  ^P"^^<^^»  namely,  whether  it  is  allowable  to  prove  the 
ipecimoni.         handwriting  of  a  party  to  modern  documents  by  the 

(6)  Robson  v.  Rocke,  2  Add.  heim,  17  Jur.  306. 

£.  R.  88,  89.    Also  Constable  v.  (c)  10  CI.  &  F.  198. 

Steibel,  1  Hagg.  N.  R.  61,  62;  (rf)  Id.  154. 
vid.  tain.  In  the  goods  of  Oppen- 
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testimony  of  witnesses  whose  jadgment  as  to  the  cha- 
racter of  the  handwriting  has  been  formed  from  speci- 
mens admitted  to  be  genuine,  and  shewn  to  them  with  a 
view  of  enabling  them  to  form  such  opinion.  In  Stanger 
V.  Searle  (e),  when  the  question  turned  on  the  genuine- 
ness of  the  handwriting  on  a  bill  of  exchange  purporting 
to  have  been  accepted  by  the  defendant,  Lord  Kenyon 
refused  to  allow  a  witness,  an  inspector  of  fi-anks,  to 
compare  the  disputed  handwriting  with  that  on  other 
bills  accepted  by  the  defendant,  and  proved  to  be  of  his 
handwriting;  though,  in  the  subsequent  case  of  Alles- 
brook  V.  Roach  (/),  the  same  judge  allowed  the  jury  to 
compare  a  suspected  signature  with  others  admitted  to 
be  authentic,  but  not  evidence  in  the  cause.  In  a  more 
recent  case  of  Clermont  v.  I\iUidffe(g)y  a  witness  for  the 
plaintiff  stated  that  he  was  in  the  habit  of  writing  letters 
for  the  plaintiff,  and  he  admitted  that  one  put  into  his 
hand  was  written  by  him  by  the  direction  of  the  plaintiff, 
and  signed  by  her.  The  defendant's  counsel  then  put 
another  letter  into  his  hand,  which  he  said  was  not 
written  by  him,  and  that  he  did  not  believe  it  was  writ- 
ten or  signed  by  the  plaintiff.  Another  witness  having 
been  called  for  the  plaintiff.  Lord  Tenterden  held  that 
the  defendant's  counsel  could  not  shew  him  both  letters, 
and  ask  whether  in  his  belief  they  were  not  both  of 
the  same  handwriting.  But  the  whole  subject  has 
since  undergone  a  complete  investigation  in  the  case 
of  Doe  d.  Mudd  v.  Suckermore  (h),  which  is  the  lead-  Do$d,Mndd 
ing  case  on  the  rules  of  evidence  respecting  hand-  ^'  ^•***«^<''"'- 
writing.  In  that  case  the  question  turned  on  the  due 
execution  of  a  wiU,  and  the  three  attesting  witnesses 
w^ie  called.  It  was  supposed  that  one  of  them,  S.,  was 
deceived  in  swearing  to  his  own  attestation,  and  that, 
although  he  had  attested  a  will  for  the  testator,  the  do- 

(0  1  Esp.  14.  (g)  4  Car.  &  P.  1. 

(/)  Id.  351.  (4)  5  A.  &  £.  703. 
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cument  produced  was  not  that  will,  but  a  forgery,  and 
that  the  attestation  was  in  truth  a  counterfeit.  Upon 
his  cross-examination,  two  signatures,  purporting  to  be 
his,  and  to  have  been  subscribed  to  depositions  made  by 
him  in  proceedings  relating  to  the  same  will  in  another 
court,  but  not  produced  on  the  present  occasion,  and  also 
sixteen  or  eighteen  signatures,  apparently  his,  were  shewn 
to  him,  and  he  said  he  believed  they  were  all  of  his 
handwriting.  The  cause  having  been  adjourned,  on  a 
subsequent  day  another  witness  was  called  by  the  other 
side —an  inspector  at  the  Bank,  professing  to  have  know- 
ledge and  skill  in  handwriting,  who  deposed  that  he  had 
during  the  progress  of  the  trial  made  an  examination  of 
the  signatures  admitted  by  S.,  and  by  that  means,  and 
that  means  only,  acquired  a  knowledge  of  the  character 
of  his  handwriting,  to  enable  him  to  speak  to  the  genuine- 
ness of  the  attestation  on  the  supposed  will.  This  evi- 
dence was  objected  to  as  being  proof  of  handwriting  by 
comparison,  and  as  such  rejected  by  Vaughan,  J. ;  and 
the  judges  of  the  Court  of  Queen's  Bench,  after  hearing 
the  question  fully  argued  on  a  rule  for  a  new  trial,  dif- 
fering in  opinion,  proceeded  to  give  judgment  sepa- 
rately. 

Lord  DenmaD,  §  238.  Lord  Denman,  C.  J.,  and  Williams,  J.,  thought 
Slmi' J°*^iii^'^"  ^^^  evidence  receivable,  and  argued  as  follows: — Ad- 
favour  of  the  mittinsr  the  existence  of  the  rule  excludins:  proof  of  hand- 
the  eTiden<4.      writmg  by  companson — concemmg  the  abstract  propnety 

of  which  much  doubt  might  exist — the  present  case  did 
not  fall  strictly  within  it ;  and  a  rule  so  objectionable  in 
principle  ought  not  to  be  extended  by  construction  or 
inference.  No  difference  in  principle  existed  between 
the  present  case  and  those  of  Smith  v.  Sainsbury  (i),  Earl 
Ferrers  v,  Shirley  (A),  and  others  where  witnesses  were 
allowed  to  form  their  opinion  of  handwriting  from  corre- 
ct) 5  C.  &  P.  196.  {k)  Fi^g.  195. 
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spondeDce  or  having  casually  seen  the  handwrituig  of  the 
party.  The  witness  here  appeared^  not  in  the  light  of  an 
ordinary  person  called  on  to  place  the  doubtful  papers  in 
juxtaposition,  and  so  compare  them,  but  of  a  scientific 
individual,  called  on  to  give  to  the  jury  the  benefit  of 
his  skill;  in  which  case  Burr  v.  Harper {l)y  and  the 
numerous  cases  relative  to  the  proof  of  ancient  docu- 
ments, shewed  that  the  recency  of  the  period  when  his 
knowledge  of  the  handwriting  was  acquired  could  make 
no  difference.  But  even  supposing  this  evidence  were 
to  be  considered  equivalent  to  a  comparison  of  hand- 
writing, still  the  reasons  for  objecting  to  it  as  such  would 
not  apply  in  the  present  case,  for  the  documents  having 
been  admitted  by  the  first  witness  to  be  of  his  hand- 
writing, no  collateral  issue  could  be  raised  upon  them ; 
which  distinguished  the  case  from  that  of  Stanger  v. 
Searle(m),  .and  brought  it  within  that  of  Allesbrook  v. 
Roach  (n),  Patteson  and  Coleridge,  JJ.,  on  the  other  Patieson  and 
hand,  thought  the  evidence  rightly  rejected.  It  differed  ^g^^Jf^Jf^*  ^'^- 
from  a  knowledge  of  handwriting  obtained  by  corre- 
spondence, &c.,  in  this  essentiaj  point,  namely,  the  un- 
designedness  of  the  manner  in  which,  in  the  latter  case, 
the  knowledge  is  obtained.  In  such  cases  the  letters 
from  which  the  opinion  of  the  witness  is  formed  are 
letters  written  in  the  course  of  business,  &c.,  without  refer- 
ence to  their  serving  as  evidence  for  a  collateral  purpose 
in  future  proceedings.  It  was  admitted  in  argument  at 
the  bar  to  have  been  the  uniform  practice  for  many  years 
to  reject  such  evidence  as  this,  and  rightly  so,  for  it  was 
in  substance  proof  of  handwriting  by  comparison ;  and 
vrith  respect  to  the  fact  of  the  first  witness  having  ad- 
mitted the  genuineness  of  the  specimens,  it  would  be 
dangerous  to  allow  parties  to  the  suit  to  be  bound 
by  admissions  of  that  nature.     As  to  Allesbrook  v. 

(0  Holt,  N.  P.  C.  420.  (n)  Id.  351. 

(»)  1  £tp.  14. 
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Roach  (o),  it  must  be  considered  as  overruled  by  Doe  d. 
Perry  v.  Newton  (p) ;  and  with  respect  to  Burr  v,  Har- 
per(q),  the  legality  of  that  decision  was  at  least  ques- 
tionable,  but  it  was  never  brought  under  review^  the 
verdict  having  been  against  the  party  in  whose  favour  it 
was  given.  They  considered  Stanger  v,  Searle{r)  and 
Clermont  v.  TuUidge  {$)  as  authorities  in  point 


Practice  to 
reject  it. 


Fiutoalter  peer' 
age  ease. 


%  239.  The  Court  being  thus  equally  divided  in  opinion, 
the  rule  for  a  new  trial  was  of  course  discharged ;  and 
it  may  be  fairly  observed,  that,  as  it  has  hitherto  been 
the  admitted  practice  to  reject  this  kind  of  proof,  the 
onus  of  proving  its  admissibility  consistently  with  the 
received  principles  of  evidence  seems  to  lie  on  those 
who  seek  to  introduce  it.  The  decision  in  the  Fitzwalter 
peerage  case,  already  referred  to  (t),  seems  to  support  the 
view  of  the  two  judges  who  were  for  rejecting  it  in  Doe 
d.  Mudd  V.  Suckermore, 


Testing  evi- 
dence of  wimeas 
by  irrelevant 
documents. 


^  240.  Whether,  when  a  witness  has  deposed  to  his 
belief  respecting  the  genuineness  or  otherwise  of  hand- 
writing, it  is  competent  to  test  his  knowledge  and  credit 
by  shewing  him  other  documents,  not  etdmissible  as 
evidence  in  the  cause,  and  asking  him  are  they  in  the 
same  handwriting  as  the  disputed  one,  is  a  question  at 
present  unsettled,  and  on  which  the  authorities  are  some- 
what conflicting  (tf).  Where  indeed  the  witness  iden- 
tifies the  handwriting  by  some  peculiarity  which  he  points 
out,  a  document  irrelevant  to  the  issue  may  be  put  in  his 
hand  and  he  may  be  asked  if  that  is  in  the  handwriting 


(o)  1  Esp.  351. 

(p)  5  A.  &£.dl4. 

(9)  Holt,  N.  P.  C.  420. 

(r)  1  Eap.  14. 

(«)  4  C.  &  P.  1. 

(0  See  mUe,  \  234. 

(t<)  See  Hughes  ▼.  RogerSf  8 


M.&  W.  123;  Griffin  v.  Ivery, 
11  A.  &  £.  322;  Tajrior,  £?. 
§  1357,  et  $eq,f  where  two  caseB 
from  the  Irish  reports,  and  a 
MS.  case  of  Joy  v.  Taplin,  June, 
1847,  are  referred  to. 
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of  the  party ;  if  he  admits  that  it  is,  he  may  then  be 
asked,  with  the  view  of  testing  his  credit,  whether  that 
paper  contains  the  same  pecuUarity  {x) ;  and,  if  it  does 
not,  that  paper  might  probably  be  laid  before  the  jury 
to  shew  that  the  judgment  of  the  witness  on  that  subject 
was  not  of  much  value  (y). 

§  241.  Whatever  may  be  the  relative  value  of  the  lofirmaiive  cir- 
above  modes  of  proof  of  handwriting  when  compared  affectiog  til 
with  each  other,  it  is  certain  that  all  such  presumptive  P'^f^P'j^*  j. 
proof  is  even  in  its  best  form  precarious,  and  often  ex-  wrii'mg  by  re- 
tremely  dangerous  (z).     "  On  a  forgotten  matter  we  can  *«™*>^*°*^®' 
hardly  make  distinction  of  our  hands  (a)/'     '^Many  per* 
sons,"  it  has  been  well  remarked,  '^  write  alike ;  having 
the  same  teacher,  writing  in  the  same  office,  being  of  the 
same  family,  all  these  produce  similitude  in  handwriting, 
which  in  common  cases,  and  by  common  observers,  is 
not  liable  to  be  distinguished.     The  handwriting  of  the 
same  person  varies  at  different  periods  of  life :  it  is  af- 
fected by  age,  by  infirmity,  by  habit  (&)•"     And  the  two 


(x)  Young  Y,  Honner,  2  Moo. 
&  R.  536. 

(y)  See  Bntoka  v.  Tkkborney 
5  Ezch.  929. 

(j)  HaberuB,  Prael.  Jur.  Civ.  lib. 
22,  tit  4,  n.  ]  6 ;  Wills,  Circ.  Ev. 
Ill,  3rd  Ed. ;  and  see  the  judg- 
ment of  Sir  J.  NicboU  in  Rohion 
V.  Rocke^  2  Add.  Eccl.  Rep.  79. 

(a)  Twelfth  Night,  Act  2, 
Scene  3. 

(6)  Per  Adam,  arguendo,  in 
R.  ▼.  Mr.JuMtice  Johtuorij  29  Ho. 
Sc  Tr.  475.  See  also,  per  Sir  J. 
NichoU  in  Constable  v.  Steibel,  1 
Hagg.  N.  R.  61.  "Literamm 
diasimilitudinem  saepe  quidem 
tempm  facit,  non  enim  ita  qiiis 
scribit  juYenit  et  robostus,  ac  se- 
nez  et  forte  tremens,  siepe  autem  et 
languor  hoe  facit :  et  quidem  hoc 


dicimus,  quando  calami  et  atra- 
menti  immutalio,  similitudinis  per 
omnia  aufert  puritatem.*'  Pre- 
face to  the  73rd  NoveL  See  the 
able  article  "  Autography,"  in 
Chambers'  Edinb.  Journal  for  July 
26, 1845,  where  it  is  said,  "Men 
of  business  acquire  a  mechanical 
style  of  writing,  which  obliterates 
fill  natural  characteriaticSp  unless 
in  instances  where  the  character 
is  so  strongly  individual  as  not  to 
be  modified  into  the  general  mass. 
In  the  present  day,  tJl/emales 
teem  to  be  taught  after  one  model. 
In  a  great  proportion  the  hand- 
writing is  moulded  on  this  par- 
ticular model,  &c.  We  often  find 
that  the  style  of  handwriting  is 
hereditary^  &c.  &c." 
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following  instances  shew  the  deceptive  nature  of  this 
kind  of  evidence.  The  first  is  related  by  Lord  Eldon, 
in  the  case  of  EagUton  v.  Kingston  (c).  A  deed  was 
produced  at  a  trials  purporting  to  be  attested  by  two  wit- 
nesses, one  of  whom  was  Lord  Eldon.  The  genuineness 
of  the  document  was  strongly  attacked ;  but  the  solicitor 
for  the  party  setting  it  up,  who  was  a  most  respectable 
man,  had  every  confidence  in  the  attesting  witnesses,  and 
had  in  particular  compared  the  signature  of  Lord  Eldon 
to  the  document  with  that  of  pleadings  signed  by  him. 
Lord  Eldon  had  never  attested  a  deed  in  his  life !  The 
other  case  occurred  in  Scotland,  where,  on  a  trial  for  the 
forgery  of  some  bank  notes,  one  of  the  banker's  clerks 
whose  name  was  on  a  forged  note  swore  distinctly  that 
it  was  his  handwriting,  while  he  spoke  hesitatingly  with 
regard  to  his  genuine  subscription  {d).  Standing  alone, 
any  of  the  modes  of  proof  of  handwriting  by  resemblance 
are  worth  little —in  a  criminal  case  nothing — their  real 
value  being  as  adminicula  of  testimony.  We  constantly, 
indeed,  see  in  practice,  especially  in  actions  on  bills  of  ex- 
change and  promissory  notes,  verdicts  given  against  a 
defendant  on  the  sole  proof  of  his  handwriting  by  re- 
semblance ;  but  then  his  not  producing  evidence  to  dis- 
prove that  adduced  raises  an  additional  presumption  in 
favour  of  the  plaintiff.  Slight  evidence,  uncontradicted, 
may  become  cogent  proof. 

ADcieDtprac-  §  242.  Our  ancient  lawyers  appear  to  have  used  the 
prooToThand-  expression,  "comparison,  or  similitude  of  handwriting," 
writing.  in  its  more  proper  and  enlarged  sense ;  as  designating  any 

species  of  presumptive  proof  of  handwriting  by  compa- 
rison, either  comparison  with  a  standard  previously  created 
in  the  mind  ex  visu  scriptionis  or  ex  scriptis  olim  visis, 

(c)  8  Ves.  jun.  476.  taries  on   the  Criminal   Law  of 

{d)   Gate  of  Cartetoell,  Glas-      Scotland,  502;   Wills,  Circ.  £v. 
gow,  1791 ;  Burnett's  Commen-      112,  drd  Ed. 
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or  direct  comparison  in  the  modem  sense  of  the  word ; 
and  to  have  considered  that  any  of  these  modes  of  proof 
were  admissible  in  civil,  and  none  of  them  in  criminal 
cases  (e).  This  distinction  is,  however,  now  completely 
abandoned;  and  it  is  settled  that  the  rules  regulating 
the  admissibility  of  evidence  are,  in  general  at  least, 
the  same  in  civil  and  criminal  cases  (/). 

(c)  See  the  note  to  the  case  of  in  1683,  was  reversed  by  statute. 

Doe  d.  Mudd  v.  Suckermore,  5  His  trial  and  the  statute  will  be 

A.  &  E.  752;  and  it  seems  to  found  in  9  Ho.  St.Tr.817,cXse7. 
have  been  on  this  principle  that  (y*)  See  Part  I,  ch.  1,  §  94. 

the  attainder  of  Algernon  Sidney, 
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PART    III. 

RULES  REGULATING  THE  ADMISSIBILITY  AND  EFFECT 

OF  EVIDENCE. 


Primary  and       §  243.  The  rules  regulating  the  admissibility  and  effect  of 
ofelSdence?'**  evidence  are  of  two  kinds — Primary  and  Secondary: 

the  former  relating  to  the  quid  probandum,  or  thing  to 
be  proved;  the  latter  to  the. modus  probandi,  or  mode 
of  proving  it.  They  will  be  considered  in  two  separate 
books. 


BOOK    L 

PRIMARY  RULES  OF  EVIDENCE. 


The  primary  §  244.  The  primary  rules  of  evidence  may  all  be  ranged 

d«^e?  *^*'       under  three  heads :  in  which  we  accordingly  propose  to 

examine  them. 

1.  To  what  subjects  evidence  should  be  directed. 

2.  The  burden  of  proof,  or  onus  probandi. 

3.  How  much  must  be  proved. 

These  rules,  as  stated  in  a  former  part  of  this  work  (a), 
have  their  basis  in  universally  recognized  principles  of 
natural  reason  and  justice ;  but  owe  the  shape  in  which 
they  are  actually  found,  and  the  extent  to  which  they 
prevail,  to  the  artificial  reason  and  policy  of  law. 

(a)  Partl,cfa.2,  §110. 


TO  WHAT  8UBJBCTB  EVIDENCB  SHOULD  BE  DIRECTED. 
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CHAPTER  I. 


TO  WHAT  SUBJECTS  EVIDENCE  SHOULD  BE  DIRECTED. 


§245.  Op  all  rules  of  evidence,  the  most  universal  Evidence  should 
,  and  the  most  obvious  is  this — that  the  evidence  adduced  coD6ned  to  the 
'  should  be  alike  directed  and  confined  to  the  matters  which  matters  which 

• -^  -    ,  -  .       ,  *    are  m  dispiite» 

^  are  in  dispute,  or  foi*m  the  subject  of  investigation.  Its  or  form  the  sub- 
theoretical  propriety  can  never  be  matter  of  doubt,  what^  gationV°^*^*  * 
ever  difficulties  may  arise  in  its  application.  The  tribunal 
is  created  to  determine  matters  in  dispute  between  con- 
tending parties,  or  which  otherwise  require  proof;  and, 
anything  which  is  neither  directly  nor  indirectly  relevant 
to  those  matters,  ought  at  once  to  be  put  aside,  as  beyond 
the  jurisdiction  of  the  tribunal,  as  tending  to  distract  its 
attention  and  to  waste  its  time.  '^  Frustr^  probatur  quod 
probatum  non  relevat"(6),  "Evidence  to  the  jury," 
says  Finch  (c),  "is  anything  whatsoever  which  serves  the 
party  to  prove  the  issue  for  him :  but  that  which  does 
not  warrant  the  issue,  is  void  ;  as  in  a  formedon,  and  the 
gift  traversed,  the  demandant  shall  not  give  in  evidence 
another  donor."  So  on  the  trial  of  an  indictment  for 
stealing  the  property  of  A.  B.,  and  also  for  receiving  it 
knowing  it  to  have  been  stolen,  evidence  of  possession 


(6)  Broom's  Maxims,  zxiv. 
2nd  £d.  "  La  liberty  d'all^guer 
et  de  prouver  des  fails,  ne  s'^tend 
pas  II  toates  sortes  de  faits  in- 
distincteroent ;  mais  le  juge  ne 
doit  recerotr  la  preuve  que  de 
cenz  qu'on  appelle  pertinens ; 
c'est^ii-dire  dont  on  peat  tirer 
des  consequences  qui  servent  k 


etablir  le  droit  de  celui  qui  al- 
\6g\ie  ces  faits :  et  il  doit  au  co^- 
traire  rejeter  ceux  dont  la  preuve, 
quand  ils  seroient  v^ritables,  ae- 
roit  inutile."  Domat,  Lois  Ci- 
viles,  &c.  Part.  1,  liv.  3,  tit  6,  sect. 
1,  S  10. 
(c)  Finch,  Comm.  Laws,  61  b. 
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by  the  prisoner  of  other  property  stoleu  from  other  per- 
sons at  other  times  is  not  admissible  to  prove  either  the 
stealing  or  the  receiving  (rf). 


Twofold 
grounds  of  ir 
relevancy  of 
evidence. 


§  246.  Evidence  may  be  rejected  as  irrelevant  for 
one  of  two  reasons.  Ist.  That  the  connection  between 
the  principal  and  evidentiary  facts  is  too  remote  and 
conjectural.  2nd.  That  it  is  excluded  by  the  state  of 
the  pleadings,  or  what  is  analogous  to  pleadings,  or  ren- 
dered superfluous  by  the  admissions  of  the  party  against 
whom  it  is  offered.  The  use  of  pleadings,  or  analogous 
statements  of  contending  parties,  is  to  enable  the  tri- 
bunal to  see  the  points  in  dispute,  and  the  parties  to 
know  beforehand  what  they  must  come  prepared  to 
attack  or  defend ;  consequently,  although  evidence  ten- 
dered may,  if  merely  considered  per  se,  establish  a  legal 
complaint,  accusation,  or  defence,  yet,  as  the  opposite 
party  has  had  no  intimation  beforehand  that  that  ground 
of  complaint,  &c.  would  be  insisted  on,  the  adducing 
proof  of  it  against  him  would  be  taking  him  by  surprise 
and  at  a  disadvantage.  Hence  the  maxim  of  pleading, 
'^  Certa  debet  esse  intentio  et  narratio,  et  certum  funda- 
mentum,  et  certa  res  qusB  deducitur  in  judicium"  (e). 
The  admissibility  of  evidence  under  the  various  forms 
of  pleading  in  particular  actions,  &c.  would  be  wholly 
inconsistent  with  a  work  like  the  present,  and  we  will 
therefore  confine  ourselves  to  the  general  question ; 
but  first  it  will  be  necessary  to  observe,  that  there  are 
certain  matters  which  it  is  unnecessary  to  prove,  ue.  1st. 
Matters  noticed  by  the  courts  ex  officio.  2nd.  Matters 
"rove?^  *®  ^*   deemed  notorious,     "  Lex  non  requirit  verificare  quod 

apparet  curiae"  (/).     "  Quod  constat  curiae  opere  tes- 
tium  non  indiget"  (g). 


M&Uera  UO' 


(rf)  R.  V.  Oddjf,  2  Den.  C.  C. 
264. 
(f)  Co.  Litt.  303  a. 


(/)  9  Co.  54  b. 
Ig)  2  Inst.  662. 
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§  247.  1.  An  enumeration  of  the  matters  which  the  i-  Matters 
courts^  in  obedience  to  common  or  statute  law,  nodoe  courts  ez  officio. 
ex  officio,  would  be  out  of  place  in  a  work  like  the  pre^ 
8ent(A).  Suffice  it  to  say  generally,  that  besides  noticing 
the  ordinary  course  of  nature,  seasons,  times,  Sec.  the 
courts  notice  without  proof  various  political,  judicial,  and 
social  matters.  Thus  they  notice  the  political  consti- 
tution of  our  own  goremment;  the  territorial  extent  of 
the  jurisdiction  and  sovereignty  exercised  de  facto  by  it ; 
the  existence  and  titles  of  other  sovereign  powers;  the 
jurisdiction  of  the  superior  courts,  and  courts  of  geoerai 
jurisdiction;  the  seds  of  the  superior  courts,  and  of 
many  others;  the  custom  or  law  of  the  road  that  horses 
and  carriages  shall  respectively  keep  on  the  left  side, 
&c.  Sec  In  all  cases  of  this  kind,  where  the  memory  of 
a  judge  is  at  fiiult,  he  resorts  to  such  documents  or  other 
means  of  reference  as  may  be  at  hand,  and  he  may  deem 
worthy  of  omfidence  (j).  Thus  if  the  point  at  issue  be 
a  date,  the  judge  will  refer  to  an  almanack,  &c.(A)  The 
printed  calendar  was  used  for  this  purpose  so  early  as 
the  9  Hen.  VII.  (/). 

§  248.  2.  As  to  what  matters  shall  be  deemed  too  3.  Matten 
notorious  to  require  proof,  it  is  not  easy  to  lay  down  a  lonlTas.  ^^ 
definite  rule.  In  Richard  Baxter*s  case,  in  1685  (m), 
who  was  charged  with  having  published  a  seditious  hbel, 
Jefieries,  C.  J.,  is  reported  to  have  told  the  jury, — "  It  is 
not/OTiamsbf  knoven  there  has  been  a  design  to  ruin  the 
king  and  nation ;  the  old  game  has  been  renewed,  and 
this"  (the  defendant)  ^  has  been  the  main  incendiary." 
The  iniquity  of  such  a  direction  as  this,  supposing  such 
were  given,  needs  no  comment.    The  language  of  C.  J. 

(A)  A  laige  number  will  be  Tayl.  £v.  §  19. 
fovnd  coUeeted  in  Tayl.   Evid.  (Ac)  Tayl.  in  loc.  cit 

pwt  1,  eb.  2,  and  1  Phfll.  £v.  ch.         (/)  Hil.  9  H.  VII.,  14  B.  pL  1. 
10,  lect  1,  lOtb  £d.  (m)  11  Ho.  St  Tr.  501. 

(i)  I  Greenl.  £▼.  ^  6,  4th  Ed. 
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Wilde,  in  the  case  of  Ernest  Jones  (n),  who  was  in* 
dieted  for  making  a  seditious  speech  at  a  public  meet- 
ingy  seems  to  throw  some  light  on  the  subject  The 
Lord  Chief  Justice  there  told  the  jury,  that  ''they  should 
take  into  consideration  what  they  knew  of  the  state  of 
the  country  and  of  society  generally  at  the  time  when 
the  language  was  used.  What  might  be  innoxious  at 
one  time,  when  there  was  a  general  feeling  of  content- 
menty  might  be  very  dangerous  at  another  time  when  a 
different  feeling  prevailed.  But  that  they  could  not, 
without  proof  of  them,  take  into  their  consideration  par- 
ticular facts  attending  the  particular  meeting  at  which 
the  words  were  spoken.'' 

Evtdeooe  le-  ^  ^^^'  '^^^  rejection  of  evidence  on  the  ground  of 

jected  for  re-      remoteness,  or  want  of  reasonable  connexion  between 

the  principal  and  evidentiary  facts,  has  been  shewn  in 
another  place  to  be  a  branch  of  the  fundamental  prin- 
ciple of  our  law  which  requires  the  best  evidence  (o). 
Ooly  applicable  The  rule  has  obviously  no  application  where  the  evidence 
evidencr''"'*     tendered  is  either  direct,  or,  though  circumstantial,  is 

necessarily  conclusive  upon  the  issue.     But  whether  a 

given   piece  of  presumptive  evidence  is  receivable,  or 

ought  to  be  rejected  on  this  ground,  is  not  unfrequently 

losuncei.         a  question  of  considerable  difficulty.     Some  instances 

illustrative  of  it  have  already  been  given  (p),  to  whicli 
may  be  added  the  following.  On  a  question  between 
landlord  and  tenant  as  to  the  terms  on  which  the  pre- 
mises were  held,  although  it  might  assist  to  know  the 
terms  on  which  the  landlord  usually  let  to  his  other 
tenants,  in  no  way  connected  with  the  tenant  whose  case 
is  under  consideration,  the  evidence  would  be  rejected 
as  too  remote  (9).     But  acts  unconnected  with  the  act 

(n)  CeDtr.  Cr.  Court,  July  10,  (y)  Carter  v.  Pryke^  1  Peake, 

1848,  MS.  95.  See  SpenctUy  ▼.  Dt  WUtott, 

(p)  Part  1,  ch.  1,  §  90.  7  East,  110. 
Ip)  Part  1,  ch.  1,  §  92. 
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in  question  are  frequently  receivable  to  prove  psycholo- 
gical facts,  such  as  intent.  Thus  on  an  indictment  forf 
uttering  a  forged  bank  note,  evidence  is  admissible  that; 
the  accused  has  uttered  similar  forged  notes,  or  that  he' 
has  such  in  his  possession,  &c.  (r). 

§  250.  One  of  the  strongest  instances  of  the  beneficial  ETideooe  to 
application  of  the  artificial  principle  in  question,  is  to  be  ^  ^^ 
found  in  the  rules  respecting  the  admissibility  of  evi- 
dence to  character.  That  the  general  reputation  and 
previous  conduct  of  a  litigant  party  or  witness  is  often  of 
immense  weight  as  natural  or  moral  evidence,  as  tending 
to  raise  a  presumption  that  his  action  or  defence  is  well 
or  ill  founded,  or  the  evidence  which  he  gives  is  true  or 
otherwise,  must  be  obvious.  But  on  the  other  hand,  the 
exposing  every  man  who  comes  into  a  court  of  justice 
to  have  every  action  of  his  life  publicly  scrutinized, 
would  keep  most  men  out  of  them  (js).  To  admit  cha- 
racter evidence  in  every  case  or  to  reject  it  in  every  case 
would  be  equally  fatal  to  justice;  and  to  draw  the  line  — 
to  define  with  precision  where  it  ought  to  be  received, 
and  where  it  ought  to  be  rejected— is  as  embarrassing  a 
problem  as  any  legislator  can  be  called  on  to  solve  (t). 

§251.  The  law  of  England  meets  the  difficulty  by  Evideocatothe 
taking  a  distinction  between  cases  where  the  character  jJ^!!!G/ne- 
of  the  parties  ought  to  be  supposed  in  issue,  and  where  ral  rule, 
it  ought  not.     According  to   the  general   rule,  upon 
the  whole  probably  a  just  one,  it  is  not  competent  to 
give  evidence  of  the  general  character  of  the  parties  to 
forensic  proceedings,  much  less  of  particular  facts  not  in 
issue  in  the  cause,  with  the  view  of  raising  a  presump- 

(r)  In/ra,  bk.  2,  ch.  1.  £v.  193,  and  Boys  that  some  of 

(s)  Fott.  Cr.  Law,  246.  them  seem  scarce  capable  of  re- 

(f)  Even  Bentham  admits  the  ceiving  solution  but  in  the  Gor- 

diflieultiet  of  this  subject,  3  Jud.  dian  style. 

y2 
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f  tion  either  fitvourable  to  one  party  or  disadvantageoas 
to  his  antagonist  (u).  This  principle  has  been  carried  so 
far,  that  on  a  prosecution  for  an  in&mous  offence  evi- 
dence of  an  admission  by  the  accused  that  he  was  ad- 
dicted to  the  commission  of  similar  offences,  was  rejected 
as  irrelevant  (ar). 


Exception—  |  252.  But  where  the  very  nature  of  the  proceedings 

ncter  oU^arty  ^^  ^  P^^  ^  ^^sue  the  character  of  any  of  the  parties  to 
™ ''^•"^y  them,  a  different  rule  necessarily  prevails;  and  it  is  not 
ingt.  only  competent  to  give  general  evidence  of  the  character 

of  the  party  with  reference  to  the  issue  raised,  but  even 
to  inquire  into  particular  fiicta  tending  to  establish  it(y). 
Thus,  on  an  indictment  for  keeping  a  common  bawdy- 
house,  or  common  gaming-house  (2r),  or  for  being  a  com- 
mon barretor(a),  the  prosecutor  may  give  in  evidence  any 
acts  of  the  defendant  which  support  the  general  charge. 
So,  where  the  issue  is  whether  a  party  be  compos  mentis, 
proof  may  be  adduced  of  particular  acts  of  insanity  (fi). 
In  actions  for  8eduction(c),  and  criminal  conversation (<f), 
the  character  of  the  female  for  chastity  is  directly  in 
isBue^  and  may  be  impeached^  either  by  general  evidence 
of  misconduct  or  proof  of  particular  acts  of  it.  So,  the 
female  who  prefers  a  charge  of  rape  (e),  or  of  assault 


(tt)  Phill.&Am.Ev.488— 91; 
1  Phill.  Evid.  502—508,  10th 
£d.;  per  Lord  Kenyon  in  King  v. 
Frtmds,S  Eq>.  117. 

(x)  R.  T.  Cole,  Mich.  1810, 
by  all  the  judges ;  Phill.  &  Am. 
£v.  499;  1  Phill.  Ev.  508,  10th 
Ed. 

(y)  Bull.  N.  P.  295. 

(»)  Ciark  ▼.  Periam,  2  Atk. 
339. 

(a)  2  Stark.  £y.  304,  3rd  Ed. 
In  cases  of  barretiy,  however,  no- 
tice most  be  given  to  the  defend- 
ant of  the  particular  acts  of  bar- 


retry  intended  to  be  relied  on  at 
the  trial  (Id.  and  B.  N.  P.  296). 

(b)  Clark  T.  PeruM,  2  Atk. 
340. 

(c)  PhilL&  Am.  £v.  488,489; 
1  Phill  £v.  503,  10th  Ed. ;  fiojn- 

JUld  V.  Matsey,  1  Camp.  460; 
Dodd  v.  NorrU,  3  Camp.  519; 
Verry  v.  Watknu,  7  C.  &  P.  308. 

{d)  B.  N.  P.  296;  1  Selw. 
N.  P.  26,  9th  Ed.;  Eham  v. 
Faucett,  2  Eap.  562,  per  Lord 
Kenyon,  C. J.;  R  v.  Barker,  3 C. 
&  P.  589,  per  Park,  J. 

(e)  PhiU.  &  Am.  Ey.  489;  1 
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with  intent  to  commit  rape  (/),  brings  the  question  of 
her  own  chastity  so  far  in  issue  that  it  is  competent  for 
the  accused  to  give  general  evidence  of  her  previous  bad 
character  in  this  respect,  or  even  to  shew  that  she  has 
been  criminally  connected  with  himself  (^);  but  the 
authorities  are  not  agreed  as  to  whether  he  will  be  al- 
lowed to  prove  particular  acts  of  tmchastity  with  other 
men  (A). 


^  263.  Although,  in  criminal  prosecutions  in  general,  EvideDce  to 
the  character  of  the  accused  is  not  in  the  first  instance  ^^^[q^^ 
put  in  issue,  still,  in  all  cases  where  the  direct  object  of  criminal  prose  < 
the  proceedings  is  to  punish  the  offence,  such  as  indict- 
ments for  treason,  felony  or  misdemeanor  (t),  and  is  not 
merely  for  the  recovery  of  a  penalty  (A),  it  is  competent 
to  him  to  defend  himself  by  proof  of  previous  good  char 
racter,  reference  being  had  to  the  nature  of  the  charge 
against  him.  ^  On  a  charge  of  stealing,"  says  a  well 
known  treatise  on  the  Law  of  Evidence  (Z),  *'  it  would 
be  irrelevant  and  absurd  to  inquire  into  the  prisoner's 
loyalty  or  humanity ;  on  a  charge  of  high  treason,  it 
would  be  equally  absurd  to  inquire  into  his  honesty  and 
punctuality  in  private  dealings.  Such  evidence  relates 
to  principles  of  moral  conduct,  which,  however  they 
might  operate  on  other  occasions,  would  not  be  likely 
to  operate  on  that  which  alone  is  the  subject  of  inquiry ; 
it  would  not  afibrd  the  least  presumption  that  the  pri- 
sooer  might  not  have  been  tempted  to  commit  the  crime 


PhiD.  £▼.  505,  lOtb  Ed. ;  R,  v. 
Mariin,  6  C.  &  P.  562 ;  K.  v. 
Barker,  3  C.  &  P.  589. 

(/)  Phffl.  &  Am.  £▼.  489; 
1  nm.  Ev.  S05,  10th  Ed. ;  R, 
V.  aarA»,2Stark.  241. 

(g)  R.  ▼.  Marimy  6  C.  &  P. 
6«2;  A. ▼. ilipifiatf ,  3  Stark. £v. 
952, 3id  Ed. 

(A)  See  R.  y.  HodgMonj  R.  & 
R.  C.  C.  211;  JR.  y.  Clarke,  2 


Stark.  241 ;  R.  y.  Barker,  3  C. 
&  P.  589;  it.  y.  Mfirtin,  6  Id, 
562 ;  R,  y.  Robint,  2  Mood.  Ss 
R.  512. 

(0  2  Stark.  Ey.  304,  8rd  Ed^ 
PhiU.  &  Am.  £y.  490 ;  1  Phill. 
Ey.  506,  10th  Ed. 

( Jb)  Phill.  &  Am .  Ev.  486, 490 ; 
1  PhtU.  Ey.  508, 10th  Ed. 

(/)  Phill.  &  Am.  Ey.  490, 
491;  1  Phn.  Ey.  506, 10th  Ed. 
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for  which  he  is  tried,  and  is  therefore  totally  inappli- 
cable to  the  point  in  question." 

Nature  of  cha.  §  254.  Few  subjects  are  more  liable  to  be  misunder- 
liable  to  be  °**  stood  than  that  of  character  evidence.  On  an  indict- 
mifundentood.    ment  for  stealing  from  A.,  for  instance,  proof  that  on 

other  occasions,  wholly  unconnected  with  the  transaction 
in  question,  the  accused  acted  the  part  of  an  honest,  or 
even  liberal  and  high  minded,  man  in  certain  trans- 
actions with  B.  and  C,  assuming  that  it  would  to  a 
certain  extent  render  improbable  the  supposition  of  his 
having  acted  with  felonious  dishonesty  towards  A.,  is 
too  remote  and  insignificant  to  be  receivable  in  evidence. 
ii  The  inquiry  should  be  as  to  h\s  general  character  among 
;  those  who  have  known  him,  with  a  view  of  shewing  that 
his  general  reputation  for  honesty  is  sudb  as  to  render 
unlikely  the  conduct  imputed  to  him.     '*  It  frequently 
occurs,  indeed,  that  vntnesses,   after  speaking  to  the 
general  opinion  of  the  prisoner's  character,  state  their 
! personal  experience  and  opinion  of  his  honesty;    but 
when  this  statement  is  admitted,  it  is  rather  from  favour 
to  the  prisoner,  than  strictly  as  evidence  of  general  cha- 
.racter  (wt)." 

Evideaoe  to  the  §  256.  Whenever  it  is  allowable  to  impeach  the  cha- 
chancier  of  racter  of  a  party  by  evidence,  it  is  of  course  competent 
eoooaotered  by  to  the  Other  side  to  give  evidence  to  contradict  the  evi- 
mooy!^  ***'*'     dence  thus  adduced  (n).     And  although,  in  a  criminal 

prosecution,  evidence  cannot  in  the  first  instance  be 
given  to  shew  that  the  prisoner  baa  bome  a  bad  cha- 
;  racter,  still,  if  he  sets  up  his  character  as  an  answer  to 
'  the  charge  against  him,  he  puts  it  in  issue,  and  the  pro- 
secutor may  encounter  his  evidence  either  by  cro8S*exa- 

« 

(m)  Phill.  &  Am.  Ev.  491;      296;  R.v,  Clarke,  2  Stark,  241; 
1  Phill.  £v.  506,  10th  Ed.  Bamfieldv.  Mastey,  I  Camp. 460; 

(fi)  19 Ho.St.Tr. 724;  B.N. P.       Dodd ▼.  Norrii,  3  Gamp.  519. 
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I  mination  or  contrary  testimony  (o).  Thus,  in  the  case  of 
R,  ▼.  Wood{p\  the  prisoner,  who  was  indicted  for  a  high- 
way robbery,  called  a  witness,  who  deposed  to  having 
known  him  for  years,  during  which  time  he  had,  as  the 
witness  said,  borne  a  good  character.  On  cross-exa- 
mination it  was  proposed  to  ask  the  witness,  whether 
he  had  not  heard  that  the  prisoner  was  suspected  of 
having  committed  a  robbery  which  had  taken  place  in 
the  neighbourhood  some  years  before.  This  was  ob- 
jected to,  as  raising  a  collateral  issue :  but  Parke,  B., 
overruled  the  objection,  saying,  ''The  question  is  not 
whether  the  prisoner  was  guilty  of  that  robbery,  but 
whether  he  was  suspected  of  having  been  implicated  in 
it.  A  man's  character  is  made  up  of  a  number  of  small 
circumstances,  of  which  his  being  suspected  of  miscon- 
duct is  one.'*  The  question  was  accordingly  put,  and  Bat  not  by 
the  prisoner  convicted.  But  as  it  is  not  competent  for  ^^  facu. 
the  accused  to  shew  particular  acts  of  good  conduct, 
the  prosecutor  cannot  go  into  particular  cases  of  mis- 
conduct An  exception  to  this  rule  is  established  by  Exception  by 
the  14  k  16  Vict.  c.  19,  s.  9{q\  which  provides,  that  J^g/,^^''*" 

*,  **  if,  upon  the  trial  of  any  person  for  a  subsequent  offence, 
such  person  shall  gTve  evidence  of  his  good  character,  it 
shall  be  lawful  for  the  prosecutor,  in  answer  thereto,  to 
give  evidence  of  the  conviction  of  such  person  for  the 

I  previous  offence  or  offences."  It  is  equally  within  this 
enactment,  whether  the  evidence  to  character  is  given 
by  witnesses  called  on  the  part  of  the  accused,  or  ex- 
tracted by  cross-examination  from  vritnesses  for  the  pro- 
secution (r).  In  practice  we  seldom  see  evidence  called 
to  rebut  the  defence  of  character,  although  it  is  appre- 
hended the  interests  of  justice  would  be  advanced  if  it 
were  done  more  frequently. 

(o)  2  Stark.  Ev.  304,  3rd  Ed.;  (q)  See  the  previous  statate, 

BolL  N.  P.  296;  19  Ho.  St  Tr.  6  &  7  Will.  IV.  c.  111. 

724.  (r)  K  V.  Shrimplon,  2  Den. 

(p)  JR.  V.  Wood,  Kent  Sp.  An.  C.  C.  319. 
1S41 ;  MS.,  and  5  Jurist,  225. 
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Witnesses  to  ^  256.  Witneeses  to  the  characters  of  parties  are  in 

nin7^<^°^  general  treated  with  great  indulgence — perhaps  too  much, 
with  great  in-  Thus,  it  is  not  the  practice  of  the  bar  to  cross-examine 
perhaps  too  such  witnesses  unless  there  is  some  specific  charge  on 
much.  which  to  found  a  cross-examination  («),  or  at  least  without 

gifing  notice  of  an  intention  to  cross-examine  if  they  are 
put  into  the  box;  the  judges  discourage  the  exercise  of  die 
undoubted  right  of  prosecuting  counsel  to  reply  on  their 
testimony  (^),  and  the  most  obvious  perjury  in  giving 
false  characters  for  honesty,  &c.y  is  every  day  either  over- 
looked or  dismissed  with  a  slight  reprimand.  But  surely 
this  is  mercy  out  of  place.  If  m^idadty  in  this  shape 
is  not  to  be  discouraged,  tribunals  will  naturally  be  in- 
duced either  to  look  on  all  character  evidence  with  sus- 
picion or  attach  little  weight  to  it  Now  there  are  many 
cases  in  which  the  most  innocent  men  have  no  answer 
to  oppose  to  criminal  charges  but  their  reputation,  and 
to  deprive  this  of  any  porticm  of  the  weight  legiti- 
mately due  to  it  is  to  rob  the  honest  and  upright  citizen 
of  the  rightful  reward  of  his  good  conduct  In  this,  as 
in  many  other  instances,  the  old  legal  maxim  holds  good, 
''  Minatur  innocentes  qui  parcit  nocentibus  («)."  It  has 
accordingly  happened  that  judges,  knowing  from  expe- 
rience to  how  little  weight  the  character  evidence  so 
often  received  is  entitled,  have  occasionally  told  juries  that 
character  evidence  is  not  to  be  taken  into  consideration 
unless  a  doubt  exists  on  the  other  evidence — a  position 
perfectly  true  in  the  sense  that  if  the  jury  bdieve  the  ac- 
cused guilty  on  the  evidence,  to  acquit  him  out  of  regard 
for  his  good  character  would  be  a  violation  of  their  oath, 
but  utterly  false  and  illegal  if  meaning  that  character  evi- 
dence is  not  to  be  considered  until  the  guilt  or  innocence 
of  the  accused  is  first  determined  on  the  facts.    The 

(s)  R.  ▼.  Hodgkitt,  7  C.  &  P.  case,  and  the  Resolutions  of  the 

298.  judges,  7  C.  &  P.  676,  Reg.  4,  and 

(0  R.  V.  Stannard,  7  C.  &  P.  JR.  v.  Whitmg,  7  C.  &  P.  771. 
673.  That  the  right  exists,  see  that  (u)  4  Co.  45  a. 
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use  of  character  evidence  being  solely  to  assist  the  jury 
in  estimating  the  credibility  of  the  evidence  brought 
against  the  accused,  we  cannot  dismiss  this  subject  with- 
out directing  attention  to  the  nervous  observations  of 
C.J.  Holt:  **  A  man  is  not  bom  a  knave;  there  must  be 
time  to  make  him  so,  nor  is  he  pi*esently  discovered  after 
he  becomes  one.  A  man  may  be  reputed  an  able  man 
;this  year,  and  yet  be  a  beggar  the  nexi'\x). 

§  257.  With  respect  to  the  character  of  witnesses.  Evidenoetothe 
'The  credibility  of  a  witness  is  always  in  issue,  and  ac-  ^^,J^^' 
cordingly  general  evidence  is  receivable  to  shew  that  the 
character  and  reputation  which  he  bears  are  such  that 
jhe  is  unworthy  to  be  believed,  even  when  upon  his  oath. 
But  evidence  of  particular  fiicts,  or  particular  transac- 
tions, cannot  be  received  for  this  purpose,  both  for  the 
reasons  already  assigned,  and  also  because  it  would 
raise  a  collateral  issue,  i.  e.,  an  issue  foreign  to  that  which 
the  tribunal  is  sitting  to  try  (y).  A  witness  may  indeed 
■  be  questioned  as  to  such  facts  or  transactions,  but  he  is 
not  always  bound  to  answer ;  and  if  he  does,  the  party 
questioning  must  take  his  answer  and  cannot  call  evi- 
idence  to  contradict  it  ijs), 

%  268.  In  determining  the  relevancy  of  evidence  to  Evidence  not 
the  matters  in  dispute  in  a  cause,  it  is  of  the  utmost  im-  o^^mxoi 
portance  to  remember  that  the  question  is  whether  the  ^i^^*  ^^  ^^^  ^^ 
evidence  offered  is  relevant  to  any  ofthem^ — as  evidence  mi»tbie'in  or 
not  admissible  in  one  point  of  view  or  for  one  purpose  ^®'  "*"•  ^^^' 
may  be  perfectly  admissible  in  some  other  point  of  view, 
or  for  some  other  purpose.     1.  Evidence  not  admissible  l*.  Evidence td- 

/%    •      •  mtiBiDle  to 

to  prove  some  of  the  issues  or  matters  m  question,  may  prove  lome  of 
be  admissible  to  prove  others — evidence  not  admissible  *he  matters  in 

^  question  f 

in  causd  may  be  most  valuable  as  evidence  extra  causam;  ibough  not 

others, 
(x)  Per  Holt,  C.  J.,  in  R.  v.      246—7;  32  W.490— 5;  B.N. P. 
SmeiidMen^  14  Ho.  St  Tr.  596.  296 ;  Stark.  Ev.  237--8,  4th  Ed. 

(y)  13  Ho.  St  Tr.  21 1 ;  16  Id,         (i)  Supra,  Part  2,  ch.  1,  sect  1. 
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and  evidence  not  receivable  either  in  proof  of  the  facts 
in  dispute  or  to  test  the  credit  of  witnesses,  &Cf  may  be 
important  as  shewing  the  amount  of  damage  sustained 
2.  Evideooe  by  a  plaintiff,  etc.  2.  Evidence  not  admissible  in  the 
itTtbe  fireTio  *  ^^^  instance  may  become  so  by  matter  subsequent  Thus, 
stance  may  be-  in  a  suit  between  A.  and  B.  the  acts  or  declarations  of  C. 
maT^r.,"^.  are  primi  facie  not  evidence  against  B.,  and  ought  to  be 
quent.  rejected ;  but  if  it  be  shewn  that  C.  was  the  lawfiilly 

constituted  agent  of  B.,  either  generally,  or  with  respect 
to  the  subject  matter  of  the  suit,  his  acts  or  decla- 
rations become  evidence  against  his  principal.  So  a 
litigant  party  may,  by  his  mode  of  conducting  his  case, 
render  that  evidence  for  his  adversary  which  other- 
wise would  not  be  so.  Thus,  although  a  man's  own 
verbal  or  written  statement  cannot  be  used  as  evidence 
for  him,  yet  if  his  adversary  put  such  a  statement  in 
evidence  against  him,  he  is  entitied  to  have  the  whole 
read,  and  the  jury  may  estimate  the  probability  of  any 
8.  EvideDoe  re-  P^^  ^^  ^^  which  makes  in  his  favour.  3.  Evidence  may 
ceivable  to         bg  receivable  to  prove  a  subaltemate  principal  fact,  which 

prove  sabAiter-         ,  ,  «  *  ' 

naie  priocipal     might  not  be  receivable  to  prove  the  immediate  fact  in 
facts,  &c.  issue.    This  is  of  course  subject  to  the  rule  requiring  the 

best  evidence ;  for  the  connection  between  the  subalter- 
nate  principal  fact  and  the  ultimate  evidentiary  fact  must 
be  as  open,  visible,  and  unconjectural  in  its  nature  as 
that  between  the  subaltemate  principal  fact  and  the  &ct 
directly  in  issue.  In  all  cases,  as  has  been  well  ob- 
served, the  ultimate  presumption  must  be  connected 
either  mediately  or  immediately  with  facts  established 
by  proof  (a). 

(a)  2  Ev.  Poth.  332. 
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CHAPTER  II. 

THE  BURDEN  OF  PROOF,  OR  ONUS  PROBANDI. 

§  269.  The  burden  of  proof,  or  onus  probandi,  is  The  burden  of 
governed  by  certain  rules,  having  their  foundation  in  pJ^andL***^"* 
principles  of  natural  reason,  to  which  an  artificial  weight 
is  superadded  by  the  reason  and  policy  of  law  (a) ;  and 
in  order  to  form  clear  notions  on  this  subject,  the  best 
course  will  be  to  consider  it,  first,  in  the  abstract,  and 
afterwards  as  connected  with  jui-isprudence. 

§  260.     Every  controversy  ultimately  resolves  itself  Natural  prin- 
into  this,  that  certain  facts  or  propositions  are  asserted  ^li^  \t'„ 
by  one  of  the  disputant  parties,  which  are  denied,  or  at  governed, 
least  not  admitted,  by  the  other.     Now,  where  there  are ; 
no  antecedent  grounds  for  supposing  the  assertion  of  the  • 
one  party  more  probable  than  the  denial  of  the  other,  and 
the  means  of  proof  are  equally  accessible  to  both,  the 
party  who  asserts  a  fact  or  proposition  must  prove  his 
assertion, — the  onus  probandi,  or  burden  of  proof,  lies 
upon  him ;  and  the  party  who  denies  that  fact  or  propo-  ; 
sition  need  not  give  any  reasons  or  evidence  to  shew  the 
contrary,  uutil  his  adversary  has  at  least  laid  some  pro-  ' 
bable  grounds  for  belief  of  it.    The  reason  is  obvious. 
On  all  matters  which  are  neither  the  subject  of  intuitive 
or  sensitive  knowledge,  nor  rendered  probable  by  ex- 
perience, the  mind  suspends  its  assent  until  proof  of 
them  is  adduced ;  and  where  effective  proofs  are  in  the 
power  of  a  party  who  refuses  or  neglects  to  produce 
them,  that  naturally  raises  a  presumption  that  those 
proofs,  if  produced,  would  make  against  him. 

(a)  iDtrod.  sect  2,  §  42. 
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Legal  rales  §  261 .  One  of  the  causes^  as  shewn  in  the  Introduc- 

**"*'  tion  to  this  work,  which  renders  artificial  rules  of  evidence 

indispensable  to  municipal  law,  is  the  necessity  for  speedy 
action  in  tribunals  (A).  In  order  to  do  complete  justice 
tribunals  must  be  supplied  by  law  with  rules  which  shall 
enable  them  to  dispose^  one  way  or  the  other,  of  all  ques- 
tions which  come  before  them,  whatever  the  nature  of 
the  inquiry,  or  however  difficult,  or  even  impossible,  it  may 
be  to  get  at  the  real  truth.  And  as  the  law  takes  nature 
for  its  model,  and  works  on  her  basis  as  far  as  possible, 
the  best  mode  of  effecting  this  object  is  to  attach  an 
artificial  weight  to  the  natwral  rules  by  which  the  onus 
probandi  is  governed,  and  enforce  its  order  more  strictly 
tlian  is  observed  in  other  controversies.  Courts  of  jus- 
tice are  not  established  for  the  decision  of  abstract  ques- 
tions— "  Interest  reipublicsB  ut  sit  finis  litium(c);" — and 
therefore  the  man  who  brings  another  before  a  judicial 
tribunal  must  rely  on  the  strength  of  his  own  right  and 
the  clearness  of  his  own  proofs,  and  not  on  the  want  of 
right  or  weakness  of  proof  in  his  adversary.  Hence  the 
great  principle  which  has  been  variously  expressed  by 
the  maxims,  ^' Acton  incumbit  onus  probandi  (ef);" 
^'  Acton  incumbit  probatio(6);"  ^'  Actore  non  probante 
reus  absolvitur  (/) ;''  "  Semper  necessitas  probandi  in- 
cumbit illi  qui  agit(^);"  ^'Actore  non  probante;  qui 
convenitur,  etsi  nihil  ipse  preestat,  obtinebit(A},"  &c. 
The  plaintiff  is  bound  in  the  first  instance  to  shew  at 
least  a  prima  facie  case,  and  if  he  leaves  it  imperfect  the 
court  will  not  assist  him :  '^  Melior  est  conditio  rei  quIUn 
actori8(i);"  "  Potior  est  conditio  defend entis (A);"  "  Fa- 
vorabiliores rei  potius  qucLm  actores  habentur(Z);"  ''Cum 

(h)  Introd.  leet.  2,  §§  41,  42.  (g)  Io8t.  lib.  2,  tit  30,  §  4; 

(c)  Introd.  sect.  2,  §§  41,  43.  Dig.  lib.  22,  tit  3, 1. 21. 

(d)  4  Co.  71  b.  (A)  Cod.  lib.  2,  tit  1, 1.  4. 

(e)  Hob.  103.  (i)  4  Inst.  180. 

(/)  BonnieryTrait^desPreuves,  [k)  Cowp.  343 ;  8  Wbeat  195. 

\i  39  &  42.  (0  Dig.  lib.  50,  tit  17, 1.  125. 
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sunt  partium  jura  obecura,  reo  favendum  est  potiils  qu^ 
actori(m);"  "  In  dubio  secundiiin  ream  potiiis  qakm 
secundiim  actorem  litem  dari  oportet  (n) ; "  ^*  Semper  in 
obecurifl  quod  minimum  est  8equimur(o);"  *^  In  obscuriB 
minimum  est  8equendum(p)/'  &c.  Thus  where  in  an 
action  for  goods  sold  and  delivered  by  a  liquor  merchant, 
the  only  evidence  was  that  several  bottles  of  liquor  were 
delivered  at  the  defendant's  house.  Lord  EUenborough 
directed  the  jury  to  presume  that  they  were  filled  with 
the  cheapest  liquor  in  which  the  plaintiff  dealt  (q).  So 
where  on  an  action  for  money  lent,  it  appeared  in  evi- 
dence that  the  defendant  having  asked  the  plaintiff  for 
some  money  the  plaintiff  delivered  to  him  a  bank  note, 
the  amount  of  which  could  not  be  proved,  it  was  held 
by  the  Court  of  Exchequer  that  the  jury  were  rightly 
directed  to  presume  it  to  have  been  for  the  note  of 
smallest  amount  in  circulation  (r).  When  however  the 
defendant/  or  either  litigant  party,  instead  of  denying 
what  is  alleged  against  him,  relies  on  some  new  matter 
which  if  true  is  an  answer  to  it,  the  burden  of  proof 
changes  sides :  *'  Agere  is  videtur,  qui  exceptione  utitur, 
nam  reus  in  exceptione  actor  est(^';"  ^*  In  exceptionibus 
dicendum  est  reum  partibus  actoris  fiingi  oportere(0 ;" 
**  Reus  excipiendo  fit  actor (u);"  '*  In  genere  quicunque 
aliquid  dicit,  sive  actor  sive  reus,  necesse  est  ut  pro- 
bet  (x)."  It  is  in  this  sense  that  the  maxim,  "  Semper 
praesumitor  pro  negante(y),"  and  the  expression  that  the 
law  presumes  against  the  plaintiff's  demand  (z),  are  to 

(m)  Sext  Decretal,  lib.  5,  tit.  (r)  Lawton  v.  Stoeeny,  8  Jar. 

1 2,  De  ReguliB  Juris,  Reg.  1 1 .  964. 

(ft)   HeiDec  ad  Pand.  Pars  4,  («)  Dig.  lib.  44,  tit.  1, 1.  1. 

§  144.  (0  Dig.  lib.  22,  tit.  3, 1. 19. 

(o)  Dig.  lib.  50,  tit  17,  1.  9;  (ti)Bonnier,Trait^de8Preuve3, 

Poth.  ObL$711.  §§152,320. 

(p)  Sezt.  Decretal,  lib.  5,  tit.  (x)  Mattbxeas.de  Prob.c.  8,  n  4. 

12,  De  Reg.  Jar.  Reg.  30.  (y)  10  CI.  &  F.  534. 

(q)  Clwmes  v.Peizey,  ICamp.  8.  (f )  Clunnes  v.Pei  tey,  iCamp.S. 
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be  understood.  And  although  the  burden  of  proof  must, 
in  the  first  instance,  be  determined  by  the  issues  as  they 
appear  on  the  pleadings,  or  whatever  according  to  the 
practice  of  the  court  and  nature  of  the  case  is  analogous 
to  pleadings,  it  may,  and  frequently  does,  shift  in  the 
course  of  a  trial.  On  an  indictment  for  libel,  for  instance, 
to  which  the  defendant  pleads  simply  not  guilty,  the  onus 
probandi  lies  of  course,  in  the  first  instance,  on  the  pro- 
secutor ;  but  on  proof  that  the  document,  the  subject  of 
the  indictment,  contained  matter  libellous  per  se,  and  was 
published  by  the  defendant's  shewing  it  to  A.  B.,  the  law 
would  presume  the  publication  malicious,  and  cast  on  the 
defendant  the  onus  of  rebutting  that  presumption.  If, 
then,  he  were  to  prove  in  his  defence  that  it  was  shewn 
to  A.  B.  under  such  circumstances  as  to  render  it  prima 
facie  a  confidential  communication  allowed  by  law,  the 
burden  of  proof  would  again  change  sides,  and  it  would 
lie  on  the  prosecutor  to  prove  malice  in  feet,  &c. 


Test  for  deter- 
mioiDg  tke 
burden  of 
proof. 


§  262.  In  order  to  determine  on  which  of  two  litigant 
parties  the  burden  of  proof  lies,  the  following  test  was 
suggested,  we  believe  for  the  first  time,  by  Alderson,  B., 
in  the  case  of  Amos  v.  Hugties  (a),  in  1835,  i.  e.  '^  which 
party  would  be  successful  if  no  evidence  at  all  were  given;** 
and  he  not  only  applied  that  test  in  that  case,  as  also  in 
some  subsequent  ones  (A),  but  it  has  been  adopted  by 
other  judges  at  nisi  prius  (c),  and  frequently  recognized 
by  the  courts  in  banc  {d).  As,  however,  the  question  of 
the  burden  of  proof  may  present  itself  at  any  moment 
during  a  trial,  the  rule  ought  in  strict  accuracy  to  be  ex- 


(<f)  1  Moo.  &  R.  464.  See 
also  the  observations  of  the  same 
judge  in  Huckman  v.  Femie^  3 
M.  &  W.  505,  and  Mills  y. 
Barber,  1  M.  &  W.  425. 

(6)  Belcher  v.  ATIn/osA,  8  C. 
&  P.  720;  Ridgway  v.  Ewbank, 
2  Moo.  &  R.  218;  Geach  v.  In- 
gall,  14  M.  &  W.  100. 


(c)  Otbam  V.  ThompKu,  2  Moo. 
&  R.  256;  Doe  d.  Worcester  y. 
Rowlands,  9  C.  &  P.  735. 

{d)  Leete  v.  The  Gresham  Life 
Insurance  Society,  1 5  Jurist,  1161; 
see  the  judgment  in  Doe  d.  Cal- 
decott  V.  Johnson,  7  Man.  &  Or. 
1047. 
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pressed,  **  which  party  would  be  successful  if  no  evidence 
at  all,  or  no  more  evidence,  as  the  case  may  be,  were 
given."    This  of  course  depends  on  the  principles  regu- 
lating the  burden  of  proof  (0);  which  we  now  proceed  PrinoiplMK- 
to  examine  more  closely.    In  many  cases  also  the  burden  ^i^en^of 
of  proof  is  cast  by  statute  on  particular  parties  (/).  P"^** 

I      §  263.  First,  then,  the  general  rule  is  that  the  burden  I"**  Geoeral 
of  proof  lies  on  the  party  who  asserts  the  affirmative  of  ^%7p^m1« 
the  issue,  or  question  in  dispute,  accordin&c  to  the  maxim  o^tbe  party 

.   .  ^  r     .  .  .  ^^0  auerts  the 

**  Ei  incumbit  probatio,  qui  dicit ;  non  qui  negat  (g) :"  aflirmative. 
a  rule  to  which  the  common  sense  of  mankind  at  once 
assents,  and  which,  however  occasionally  violated  in 
practice,  has  ever  been  recognized  in  jurisprudence  (A). 
One  of  the  civilians  speaks  of  it  as  "  lippis  et  tonsori- 
'  bus  nota  "  (i).  * 

§264.  Much  misconception  and  embarrassment  have  Fallacy  of  the 
been  introduced  into  this  subject  by  some  unfortunate  IJ^^Sie  is\n-* 
language  in  which  the  above  principle  has  been  enun-  capable  of 
dated.     "  Per  rerum  naturam,''  says  the  text  of  the  ^'^ ' 
Roman  law,  ^^fiictum  negantis  probatio  nulla  est  (A);" 
and  our  old  lawyers  lay  down  broadly  *^  Testmoignes  ne 
poent  testifie  le  negative  mes  Taffirmative  (Z)."     From 
these  and  similar  expressions  it  has  been  rashly  inferred, 
and  is  frequendy  asserted,  that  ^*  a  negative  is  incapable 
of  proof," — a  position  wholly  indefensible  if  understood 


(e)  Stqfra,  §  260. 

(/*)  See  a  large  number  col- 
lected in  Tayl.  £v.  f  274;  alto 
14  &  15  Vict  c.  99,  sect.  1. 

(g)  Dig.  lib.  22,  tit.  3, 1.  2 ;  1 
Stark.  £v. 418, 3rd  Ed.;  586, 4th 
£d. ;  Phill.  k  Am.  £v.  827. 

(A)  Voet.  ad  Pand.  lib. 22,  tit.  3, 
N.  10 ;  ViDniui,  Jurisp.  Contract. 
lib.  4,  c.  24 ;  Domat,  Lois  Civiles, 
Part.  1,  Liv.  3,  tit.  6,  sect.  1,  §§  6 


&  7 1  Bonnier,  Traits  des  PreuFes, 
f  29 ;  Co.  Litt.  6  b ;  2  Inst.  662 ; 
Gilb.  £v.  145,  4th  £d. ;  Stark. 
£v.  585—7,  4th  Ed.  See  some 
other  old  authorities,  suprOf  Part  1, 
ch.  2,  §110,  note(^). 

(i)  Matthaeus  de  Prob.  c.  8, 
N.  1. 

(k)  Cod.  lib.  4,  tit.  19, 1.  23. 

(0  4  InsL  279.  See  also  2 
Inst.  662,  and  F.  N.  B.  106|  107. 
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in  an  unqualified  senfie.  Reason  and  the  context  of  the 
passage  in  the  Digest  alike  shew^  that  by  the  phrase 
^per  rerum  naturam^  &c.''  nothing  more  was  meant 
than  to  express  the  undoubted  truth,  that  in  the  ordinary 
course  of  things  the  burden  of  proof  is  not  to  be  cast 
on  the  party  who  merely  denies  an  assertion.  The  ground 
on  which  this  rests  has  been  already  explained  (m) ;  and 
another  grave  objection  to  requiring  proof  of  a  simple 
negative  is  its  indefimteness.  **Woixl8>"  says  L.  C, 
B.  Gilbert(n),  **  are  but  the  expressions  of  fitcts;  and 
therefore  when  nothing  is  said  to  be  dooe,  nothing  can 
be  said  to  be  proved/'  **  Negativa  nihil  implicat  (o) ;" 
**  Negativa  nihil  ponunt  (p)"  A  person  asserts  Aat  a 
certain  event  took  place;  not  saying  when,  where,  or 
under  what  circumstances ;  how  am  I  to  disprove  tJiat, 
and  convince  others  that  at  no  time,  at  no  place,  and 
under  no  circumstances,  such  a  thing  occurred  ?  The 
utmost  that  could  possibly  be  done  in  most  instances 
would  be  to  shew  the  improbability  oS  the  supposed 
event,  and  even  this  would  usually  require  an  enormous 
mass  of  presumptive  evidence.  ''  Coment  que  les 
testm,*'  it  is  said  in  a  very  old  case  in  our  books  (9), 
'Misont  par  certein  discretion  c  iait  nemy  estre  vray, 
imccMre  il  est  possible  que  le  fiiit  est  vray,  et  les  tesm 
scient  rien  de  ceo ;  car  ils  ne  fur  pas  al'  temps  de  confiscc 
psent,  &c."  Hence  the  well  known  rale  that  affirmative 
evidence  is  in  general  better  than  negative  evidence  (r). 
But  when  the  negative  ceases  to  be  a  simple  one — when 
it  is  qualified  by  time,  place,  or  circumstance, — ^much  of 
this  objection  is  removed ;  and  proof  of  a  negative  may 
very  reasonably  be  required  when  the  qualifying  cir- 
cumstances are  the  direct  matter  in  issue,  or  the  affiima- 

(m)  Sftpra^  %  260.  (9)  23  Am.  p.  11,  per  Tbocpe, 

(n)  Gilb.  £▼.  145, 4th  Ed.  C.  J. 

(o)  30Aw.pl.5;  Long.  Quint.  (r)  8  Mod.  81 ;  2  Cart  £cd. 

22  A.  Rep.  434;  Wills,  Giro.  £t.  224^ 

(p)  18  £dw.  111.  44  R  pi.  50.  3rd  £d. ;  Stark.  £v.  867, 4th  £d. 
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tive  is  either  probable  in  itself  or  supported  by  a  pre- 
sumption, or  peculiar  means  of  proof  are  in  the  hands 
of  the  party  asserting  the  n^ative  («). 

§  265.  But  here,  two  things  must  be  particularly  at-  Difiereoce  be- 
tended  to  :  First,  not  to  confound  negative  averments  or  ll^^av^Vnu 
allegations  in  the  negative  with  traverses  of  aflBrmative  »nd  negatives. 
aUegations  (t) ;    and  secondly,  to  remember  that  the 
affirmative  and   negative  of  the  issue    mean  the  af- 
firmative and  negative  of  the  issue  in  std^tance,  and 
not    its  affirmative    and   negative  in  form  (u).    With 
respect  to  the  former :  if  a  party  asserts  affirmatively, 
and  it  thereby  becomes  necessary  to  his  case  to  prove 
that  a  certain  state  of  facts  does  not  exist,  or  that  a 
particular  thing  is  defective,  or  insufficient  for  a  particular 
purpose;   these,  although  they  resemble  negatives,  are 


(i)  "  AffirmatiTa  melius  prcH 
batur,  quam  negativa,  ci^m  nega- 
tiva  probari  non  poesit.  Hinc 
oritur  regula  ilia  vulgaris,  duo- 
bos  teatiboa  affirmantibus  magis 
credi,  quam  roille  uegantibus. 
Nait.  dicit  earn  esse  rationem;  eo 
quia  deponens  super  affirmativa 
potest  reddere  causam  magis  pro- 
babilem,  quia  n^ativa  non  ita  se 
offert  sensui  sicut  affirmativa  se- 
cundum Bal.  &C.  •  •  • 
Prim5  liroita  hoc  esse  verum  in 
negativa  non  coarctata  loco,  et 
tempore,  quia  ilia  non  cadit  sub 
sensum  testis :  si  vero  est  munita 
loco,  et  tempore  ita  ut  cadat  sub 
aensum  testis,  et  ex  sui  naturft 
probari  poesit,  ut  si  testis  dicat 
illo  die,  et  loco  cum  judex  ille 
sententiam  tulisset  inter  Seium, 
H  Mevinm,  pecunia,  non  domo 
Mevium  mulctavit  ibi  enim  in- 
terfui  et  mulctam  domQs  irroga* 
tam  vidi :  tunc  par  est  virtus  testis 
deponentis  affirmativam,  sicut  ne- 


gativam,  et  non  magis  creditur 
affirmantibus,  qu^m  negantibus, 
&c."  Mascard.  de  Prob.  Cond. 
70.  *<  Probat  qui  assent,  non  qui 
negat,  eo  quod  per  rerum  na- 
turam  factum  negantis  probatio 
nulla  est ;  si  modo  negatio  facti, 
et  negatio  simplex  sit,  nullis  cir- 
cnmstantiis  loci  aut  temporis  mu- 
nita :  nam  si  vel  juris  negatio  fiat, 
▼el  facti  negatio  qualitatibus  loci 
atque  temporis  vestita  sit,  ipsi 
neganti  probatio  per  leges  impo- 
dta  est;  cum  hujusmodi  inficia- 
tiones  in  se  involvant  affirmar 
tionem  quandam."  Voet  ad 
Pand.  lib.  22,  tit  3,  n.  10.  See 
also  Vinnius,  Jurisp.  Contract, 
lib.  4,  c.  24,  and  Kelemen,  Inst. 
Jur.  Hungarici  Privat  lib.  3,  § 
97. 

(0  Beriy  v.  Barmer,  12  Mod. 
526 ;  per  Aldersen,  B.  in  Harvey 
V.  TowerSf  15  Jurist,  545. 

(u)  See  in/roy  S  266. 
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not  such  in  reality ;  they  are,  in  truth,  positive  averments, 
and  the  party  who  makes  them  is  bound  to  prove  them. 
Thus,  in  an  issue  out  of  Chancery  {x)y  directed  to  inquire 
whether  certain  land  assigned  for  the  payment  of  a 
legacy  was  deficient  in  value,  and  issue  was  joined  upon 
the  deficiency,  the  one  alleging  that  it  was  deficient,  and 
the  other  that  it  was  not ;  it  was  held  by  the  court  (Holt, 
C.  J.,  presiding),  that  though  the  averring  that  it  was 
deficient  is  such  an  affirmative  as  implies  a  negative, 
yet  it  is  such  an  affirmative  as  turns  the  proof  on 
those  that  plead  it ;  if  he  had  joined  the  issue  that  the 
land  was  not  of  value,  and  the  other  had  averred  that 
it  was,  the  proof  then  had  lain  on  the  other  side.  So, 
in  an  action  of  covenant  against  a  lessee,  where  the 
breach  is^  in  the  language  of  the  covenant,  that  the 
defendant  did  not  leave  the  premises  in  repair  at  the 
end  of  the  term,  the  proof  of  the  breach  lies  on  the 
plaintiff  (y). 


Incumbency  of 
proof  it  deter- 
mined by  the 
affirmative  in 
mbttanctt  not 
the  affirmative 
inform. 


%  266.  Again,  as  already  mentioned,  the  incumbency 
of  proof  is  determined  by  the  affirmative  in  substance^ 
not  the  affirmative  in  form  (ar).  "  Quis  sit  affirmans,  vel 
negans  non  tatn  ex  verborum  figura,  quam  eorum  sen- 
tentii  reique  natur&  colligitur  (a)."  '^  Si  issint  soit  come 
vous  dits,  uncore  nostre  affirmative  comprend  en  luy 
meme  u  negative :  car,  &c. ;  issint  affirmatioa  prtuuppo- 
nit  negativam,  Et  en  moults  cases  2  affirmatives,  ou  un 
comprend  un  negative,  fer  bon  issue:"  per  Rolf,  argu- 
endo, H.  8  H.  VI.  22  B. — Affirmativum  negativum  tm- 
pUeat  (ft).    The  following  cases  will  illustrate  this.     In 


(s)  Berty  v.  Dormer^  12  Mod. 
526. 

(y)  Pb.  &  Am.  £y.  828 ;  per 
Piatt,  B.,  in  Harvey  v.  7<noer«,  15 
Jurist,  545. 

(;r)  Amot  y.  Hughes,  1  Moo, 
&  R.  464 :  Ridgway  v.  Ewbank^ 
2  Moo.  &  R.  218;  Sndtk  v. 
Vavietf  7  C.  &  P.  307 ;  Soward 


V.  Leggatt,  7  C.  &  P.  613;  per 
Aldereou,  B.,  in  Jefflsriety.  Clare, 
2  M.  &  W.  46. 

(a)  Huberus,  PositiotieB  Juris, 
8ec.Pand.lib.22,tit3,  N.IO.  See 
ad  id.  Stravius,  Syntag.  Jur.  Cit. 
Exercit.  28,  §  VI.  and  Vinnius, 
Jurisp.  Contract  lib.  4,  cap.  24. 

(6)  Branch.  Max. 
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Amos  V.  Hiiffhes  (c),  which  was  an  action  of  assumpsit 
on  a  contract  to  emboss  calico  in  a  workmanlike  manner ; 
alleging  as  a  breach  that  the  defendant  did  not  emboss 
the  calico  in  a  workmanlike  manner,  but,  on  the  con- 
trary, embossed  it  in  a  bad  and  unworkmanlike  manner ; 
to  which  the  defendant  pleaded  that  he  did  emboss  the 
calico  in  a  workmanlike  manner,  on  which  is^ue  was 
joined ;  Alderson,  B.,  said  that  questions  of  that  kind 
were  not  to  be  decided  by  simply  ascertaining  on  which 
side  the  affirmative  in  point  of  form  lay ;  that  supposing 
no  evidence  were  given  on  either  side,  the  defendant 
woold  be  entitled  to  the  verdict,  for  it  was  not  to  be 
assumed  that  the  work  was  badly  executed,  and  con- 
sequently that  the  onus  proband!  lay  on  the  plain- 
tiff. In  Soward  v.  Leggait{d)y  which  was  an  action 
of  covenant  on  a  demise,  whereby  the  defendant  cove- 
nanted to  repair  a  messuage,  &c.,  and  to  paint  the  out- 
side woodwork  once  in  every  three  years,  and  the  inside 
woodwork  within  the  last  six  years  'of  the  termination 
of  the  lease ;  and  charged  as  breaches  that  the  defendant 
did  not  repair  the  messuage,  &c.,  and  did  not  paint  the 
outside  woodwork  once  in  every  three  years,  and  did  not 
paint  the  inside  woodwork  within  the  last  six  years  of 
the  term,  but,  on  the  contrary  thereof,  &c.,  suffered  and 
permitted  the  messuage,  &c.,  to  become,  &c.,  and  the 
same  during  all  that  time  were  ruinous,  prostrate,  dilapi- 
dated, fallen  down  and  in  decay,  and  in  very  bad  state, 
order  and  condition,  for  want  of  neediiil  and  necessary 
reparations  and  amendments  thereof,  and  the  same,  at 
the  end  of  the  term,  were  left  by  the  defendant,  so 
ruinous,  prostrate,  &c.,  and  in  such  bad  state,  &c. :  the 
defendant  pleaded  that  he  did,  from  time  to  time,  at  his 
own  proper  costs,  &c.,  well  and  sufficiently  repair  tAie 
messuage,  &c. ;  and  that  he  did  paint  the  outside  wood- 
work once  in  every  three  years  during  the  term  (specify- 
ing the  times) ;  and  the  whole  of  the  inside  parts  that 

(c)  1  Moo.  &  R.  464.  {d)  7  C.  &  P.  613. 

z2 
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were  usually  painted^  within  the  last  six  years  of  the 
termination  of  the  term,  to  wit.  Sec,  and  did  not  suffer 
and  permit  the  messuage,  kc,  to  become  and  be,  nor 
were  the  same  ruinous,  prostrate,  &c.,  and  in  a  bad  state 
of  order  and  condition  for  want  of  needful  and  necessary 
reparations,  &c. ;  nor  were  the  same  at  the  end  of  the 
term  left  by  the  defendant  so  ruinous,  prostrate,  &c.,  and 
in  such  bad  state,  order  and  condition,  &c.,  concluding 
to  the  country.  On  these  pleadings  each  party  contend- 
ing that  the  burden  of  proof  lay  on  him,  Lord  Abinger, 
C.  B.,  said,  ^*  Looking  at  these  things  according  to  com- 
mon sense,  we  should  consider  what  is  the  substantive  fact 
to  be  made  out,  and  on  whom  it  Ues  to  make  it  out  It 
is  not  so  much  the  form  of  the  issue  which  ought  to  be 
considered,  as  the  substance  and  effect  of  it.  In  many 
cases  a  party,  by  a  little  difference  in  the  drawing  of  his 
pleadings,  might  make  it  either  affirmative  or  negative, 
as  he  pleased.  I  shall  endeavour,  by  my  own  view,  to 
arrive  at  the  substance  of  the  issue:"  and  he  held  (hat 
the  burden  of  proof  lay  on  the  plaintiff. 


2«.  Burden  of 
proof  shifted 
oy  presump- 
tions, &c. 


^  267.  2®.  The  burden  of  proof  is  shifted  by  those  pre- 
sumptions of  law  which  are  not  conclusive  and  irrebut- 
able,  by  presumptions  of  fact  of  the  stronger  kind,  and 
by  every  species  of  evidence  strong  enough  to  establish  a 
prima  facie  case  against  a  party.  When  a  presumption 
is  in  favour  of  the*  party  who  asserts  the  negative,  it 
only  affords  an  additional  reason  for  casting  the  burden 
of  proof  on  his  adversary ;  it  is  .when  a  presumption  is 
in  favour  of  the  party  who  asserts  the  affirmative  that 
its  effect  becomes  visible,  as  the  opposite  side  is  then 
bound  to  prove  his  negative.  The  subject  of  presump- 
tions in  general  will  be  treated  in  the  next  book  («). 


3«.  Borden  of        §  268.  3^  There  is  a  third  circumstance  which  may 
Sirty  whoTis**  affect  the  burden  of  proof,  namely,  the  capacity  of  parties 

(e)  Part  3,  book  2,  chap.  1. 
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to  give  evidence.     "The  law/'  say  our  old  books  (/),  peculiar  means 
«  wUl  not  force  a  man  to  shew  a  thing  which  by  intend-  ^Ji^cui^&e 
ment  of  law  lies  not  within  his  knowledge."     From  the  "***«'  ™  ^^' 
very  nature  of  the  question  in  dispute  all^  or  nearly  all, 
the  evidence  that  could  be  adduced  respecting  it  must 
be  in  the  possession  of  one  of  the  contending  parties,  or 
easily  attainable  by  him,  who  could  accordingly  at  once 
put  an  end  to  litigation  by  producing  that  evidence; 
while  the  requiring  his  adversary  to  establish  his  case 
because  the  aflSrmative  lay  on  him  or  there  was  a  pre- 
sumption of  law  against  him  would,  if  not  amounting 
to  injustice,  be  at  least  productive  of  circuity  and  delay. 
In  order  to  prevent  this,  it  has  been  established  as  a 
general  rule  of  evidence,  that  in  every  case  the  onus 
probandi  lies  on  the  person  who  wishes  to  support  his 
case  by  a  particular  fact,  which  lies  more  peculiarly  • 
within  his  own  knowledge,  or  of  which  he  is  supposed   ' 
to  be  cognizant  (^).    Thus  where  in  an  action  by  the 
assignees  of  a  bankrupt  for  a  debt  due  to  the  bankrupt's 
estate,  the  defendant  having  offered  to  set  off  some  cash 
notes  issued  by  the  bankrupt  payable  to  bearer,  and 
bearing  date  before  his  bankruptcy,  it  was  held  that  the 
defendant  was  bound  to  shew  that  they  came  into  his 
hands  before  the  bankruptcy  (A). 

§  269.  This  rule  is  of  very  general  application :   it  Diflcrepanc;^  in 
holds  good  whether  the  proof  of  the  issue  involves  the  iS^'to'ihe**^?"* 
proof  of  an  affirmative  or  a  negative,  and  has  even  been  of  this  lale. 
allowed  to  prevail  against  presumptions  of  law.     But 
the  authorities  are  by  no  means  agreed  as  to  how  far  it 
ought  to  be  carried.     In  i?.  v.  Turner  (i),  Bayley,  J., 

(/)  Plowd.  46;  Finch,  Law,  B.  &  A.  140;  per  Ashhnrst,  J., 

48.     See  ad  id.  Plowd.  54—5,  in  Dickstm  v.  Eoans,  6  T.  R. 

123,  128,  129;  9  Co.  110;  and  60. 
T.  13  Ed.  II.  407,  tit  Covenant.  (A)  Dickion  v.  Evans,  6  T.  R. 

(g)  Ph.  &  Am.  Ev.  829;  per  57. 
Holroyd,  J.,  in  R.  v.  Bwrdeiiy  4  (t)  5  M.  &  S.  211. 
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says^ ''  I  have  always  understood  it  to  be  a  general  rule, 
that  if  a  negative  aveiment  be  made  by  one  party  which 
is  peculiarly  within  the  knowledge  of  the  other,  the  party 
within  whose  knowledge  it  lies,  and  who  asserts  the 
affirmative,  is  to  prove  it,  and  not  he  who  avers  the 
j  negative."  But  in  the  case  of  JElkin  v.  Janson  (A), 
Alderson,  B.,  on  this  dictum  being  quoted,  said,  "  I 
doubt,  as  a  general  rule,  whether  those  expressions 
are  not  too  strong.  They  are  right  as  to  the  weigkt  of 
the  evidence,  but  there  should  be  some  evidence  to  start 
it,  in  order  to  cast  the  onus  on  the  other  side."  And  in 
R.  V.  Burdett{t)y  Holroyd,  J.,  states  in  the  most  explicit 
terms  that  the  rule  in  question  ^'  is  not  allowed  to  supply 
the  want  of  necessary  proof,  whether  direct  or  presump- 
tive, against  a  defendant,  of  the  crime  with  which  he  is 
charged ;  but  when  such  proof  has  been  given,  it  is  a 
rule  to  be  applied  in  considering  the  weight  of  the  evi- 
dence against  him,  whether  direct  or  presumptive,  when 
it  is  unopposed,  unrebutted,  or  not  weakened  by  contrary 
evidence,  which  it  would  be  in  the  defendant's  power  to 
produce  if  the  fact  directly  or  presumptively  proved  were 
not  true." 

§  270.  If  this  be  the  true  principle,  as  it  probably  is, 
there  are  some  cases  in  the  books  which  seem  to  go 
much  beyond  it.  At  the  head  of  these  stand  various 
decisions  on  the  game  laws(i7t),  and  especially  R.  v. 
Turner  {n) ;  which  was  a  conviction  by  two  justices  under 
the  stat.  6  Ann.  c.  14,  s.  2,  against  a  carrier  for  having 
game  in  his  possession,  where  the  Court  of  Queen's 
Bench  held  it  sufficient  if  the  qualifications  in  the  22  & 
23  Car.  II.  c.  25,  s.  3,  were  negatived  in  the  information 
and  adjudication,  and  that  they  need  not  be  negatived 

{k)  13  M.  &  W.  662.  ferred  to  in  A.  y.  Turner,  5  M. 

(/)  4  B.  &  A.  140.  &  S.  206. 

(m)  Several  of  them  are  re*  (n)  5  M.  &  S.  206. 
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by  the  evidence.  TIus  decision  was  based  altogether  on 
the  rale  under  consideration^  and  the  argument  ab  in- 
oonvouenti  that  the  defendant  must  know  the  nature  of 
his  qualification  if  he  had  one,  whereas  the  prosecutor 
would  be  obliged,  if  the  burden  of  proof  were  cast  upon 
him,  to  negative  ten  or  twelve  different  heads  of  quali- 
fication enumerated  in  the  statute ;  which  the  court  pro- 
nounced to  be  next  to  impossible.  The  statute  of  Anne 
has  been  repealed  by  the  1  &  2  Will.  IV.  c.  32,  by  the 
42nd  section  of  which,  however,  it  is  declared  and  enacted, 
that  it  shall  not  be  necessary  in  any  proceeding  against  any 
person  under  that  act  to  n^ative  by  evidence  any  certi- 
ficate, licence,  consent,  authority  or  other  matter  of  ex- 
ception or  defence ;  but  that  the  party  seeking  to  avail 
himself  of  any  such  certificate,  licence,  &c.,  or  other 
matter  of  exception  or  defence,  shall  be  bound  to  prove 
the  same.  In  the  subsequent  case  of  Doe  d.  Bridger 
v.  Whitehead  (o),  which  was  an  ejectment  by  a  landlord 
against  a  tenant,  on  an  alleged  forfeiture  by  breach  of  a 
covenant  in  his  lease  to  insure  against  fire  in  some  office 
in  or  near  London,  it  was  contended  that  it  lay  on  the 
defendant  to  shew  that  he  had  insured,  that  being  a  fact 
within  his  peculiar  knowledge;  the  old  argument  ab 
inconvenient!  was  strongly  urged,  that  the  plaintiff  could 
not  bring  persons  from  every  insurance  office  in  or  near 
London  to  shew  that  no  such  insurance  had  been  effected 
by  the  defendant;  and  R,  v.  Turner  and  some  other 
cases  of  that  class  were  cited.  But  the  court  refused  to 
accede  to  this  view.  Lord  Denman,  C.  J.,  in  delivering 
judgment,  said,  '^  I  do  not  dispute  the  cases  on  the  game 
laws  which  have  been  cited ;  but  there  the  defendant  is, 
in  the  first  instance,  shewn  to  have  done  an  act  which 
was  unlawful  unless  he  was  qualiBed;  and  then  the 
proof  of  qualification  is  thrown  upon  the  defendant. 

(o)  8  A.  &E.571. 
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Here  the  plaintiff  relies  on  something  done  or  permitted 
by  the  lessee,  and  takes  upon  himself  the  burden  of 
proving  that  fact.  The  proof  may  be  difficult  where  the 
matter  is  peculiarly  within  the  defendant's  knowledge; 
but  that  does  not  vary  the  rule  of  law.  And  the  land- 
lord might  have  had  a  covenant  inserted  in  the  lease,  to 
insure  at  a  particular  office,  or  to  produce  a  policy  when 
called  for,  on  pain  of  forfeiture.  If  he  wiU  make  the 
conditions  of  his  lease  such  as  to  render  the  proof  of  a 
breach  very  difficult,  the  court  cannot  assist  him." 


HOW  MUCH  MUST  BE  PROYBO. 


345 


CHAPTER  III. 

BOW  MUCH  MUST  BE  PROYED. 

§271.  THEJust  and  reasonable  principle  that  tribunals  iiiesubsunca 
should  look  to  the  meaning  rather  than  to  the  language  fjjj,^**fitc^*need 
of  the  pleadings^  or  other  statements,  of  litigant  parties,  is  be  proved 
not  confined  to  the  burden  of  proof,  but  extends  to  the 
proof  itself.    The  rule  of  law  from  the  earliest  times  hasi 
been,  that  it  is  sufficient  if  the  issues  raised  are  proved  j 
in  guBstance  (a).    This  is  in  truth  only  a  branch  of  a  still 
more  general  principle  which  runs  through  every  rational 
system  of  jurisprudence. — ^'  Lex  rej^it  superflua  (A)," 
'*  Superflua  non  nocent  (c),"  ^*  Utile  per  inutile  non  vitia- 
tur(d)." 

§  272.  The  most  obvious  application  of  this  is  in  the  AvermeDU  and 
case  of  aYcrments  and  statements  wholly  immaterial.  ^Jhoiuf^mmate- 
All  aYerments  which  might  be  expunged  from  the  record  rial  may  be  dis- 
without  afiecting  the  validity  of  the  pleading  in  which  '^^ 
they  appear,  may  be  disregarded  at  the  trial ;  for  such 
averments  only  encumber  the  record,  and  the  proof  of 
them  would  be  as  irrelevant  as  themselves  (e).    And  there 


(a)  Liu.  as.  484, 485 ;  Co.  Litt, 
227  a,  281  b,  282  a ;  Hob.  73, 
81 ;  2  Rol.  41—2 ;  Trials  per  Pais, 
140,  Ed.  1665 ;  1  PhiU.  £v.  498, 
9th  £d. ;  Id  558,  10th  Ed. ;  1 
Stark.  £v.  431, 3rd  Ed. ;  Id.  625, 
4th  Ed.  For  earlier  authorities 
see  Part  1,  cfa.  2,  §  110,  note  (A). 

(b)  Jenk.  Cent.  3,  cas.  72. 

(c)  Jenk.  Cent.  4,  cas.  74  ; 
Cent.  8,  cas.  41 . 

(tf)  Co.  Litt.  3  a,  227  a, 
379  a;  3  Co.  10  a;  Hob.  171 ;  2 


Saund.  369 ;  1  Stark.  £v.  432, 
3rd  Ed.;  M 625, 4th  Ed.  ««Nod 
Solent  quse  abundant  vitiare  scrip- 
turas."  Dig.  lib.  50,  tit.  17, 1. 
94.  **  Utile  non  debet  per  in- 
utile vitiari."  Sezt  Decretal, 
lib.  5,  tit.  1 2,  De  QLeg.  Jur.  Reg. 
37. 

(€)  1  Phill.  Ev.  498,  9th  Ed. ; 
Id.  558,  567, 568,  lOth  Ed. ;  1 
Stark.  Ev.  432, 3rd  Ed. ;  Id.  626, 
4th  Ed. 
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can  be  no  doubt  the  same  principle  applies  to  allegations 
and  statements  made  otherwise  than  in  formal  pleadings. 

But  not  when         §  273.  But  matter  which  need  not  have  been  stated 
is  material.^  ^   "^^y  ^  injurious,  or  even  fatal,  when  it  affects  that  which 

is  material.  A  party  may  allege  or  prove  things  which 
he  was  not  bound  to  allege  or  prove,  but  which,  when 
alleged  or  proved,  put  his  case  out  of  court  (/).  Where, 
before  the  16  &  16  Vict.  c.  76,  s.  64,  a  party  in  giving  ex- 
press colour  stated  a  true  title  in  his  adversary  instead 
of  a  defective  one,  the  latter  was  entitled  to  judgment 
on  the  pleader's  own  shewing  (g).  It  is  accordingly  a 
general  rule  that  averments,  though  unnecessarily  intro- 
duced, cannot  be  rejected  when  they  operate  by  way  of 
description  or  limitation  of  essentials  (A).  "  Let  an  aver- 
ment," says  an  eminent  authority  on  evidence  (£),  "  be 
ever  so  superfluous  in  its  own  nature,  it  can  never  be 
considered  to  be  immaterial  when  it  constitutes  the  iden- 
tity of  that  which  is  material." 


The  tribunal 
should  look  at 
the  real  ques- 
tion between 
the  parties. 


lUastratioDS 
from  old  aa- 
thoriiies. 


§  274.  This  rule  does  not  merely  absolve  from  proof 
of  irrelevant  matter.  It  has  a  far  more  general  applica- 
tion, and  means  that  the  tribunal  by  which  a  cause  is 
tried  should  examine  the  record  or  allegations  of  the 
contending  parties,  or  of  their  advocates,  as  the  case 
tuay  be,  with  a  legal  eye,  in  order  to  ascertain  the  real 
question  raised  between  them.  In  illustration  we  shall 
first  cite  some  rather  old  authorities  ;  both  because  they 
are  very  applicable,  and  also  to  shew  that  the  rule  under 
consideration  is  not  an  arbitrary  invention  of  modem 
times — a  light  in  which  it  is  too  common  to  view  all  the 
rules  of  evidence. 


if)  1  Edw.  v.,  3,  pi.  5 ;  Keilw. 
165  b,  pi  2;  Plowd.  32,  84; 
Finch's  Law,  65.  See  the  note  to 
Brutow  V.  Wright,  1  Smith,  Lead. 
Caa.  324 ;  and  Lush  v.  Rutteil, 
5  Exch.  203. 


(g)  Steph.  Plead.  245,  5th  Ed. 

{h)  1  Stark.  Ev.  448, 3rd  Ed.  ; 
Ph.  &  Am.  Ev.  852 ;  1  Phill.  Ev. 
567,  10th  Ed. 

(i)  1  SUrk.  Ev.  443,  Srd  Ed. 
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§  276.  ''  If/'  says  Littleton  (k),  ''  a  man  bring  a  writ 
of  entry  in  casu  proviso,  of  the  alienation  made  by  the 
tenant  in  dower  to  his  disinheritance,  and  counteth  of 
the  alienation  made  in  fee,  and  the  tenant  saith,  that  he 
did  not  alien  in  manner  as  the  demandant  hath  declared, 
and  upon  this  they  are  at  issue,  and  it  is  found  by  ver- 
dict that  the  tenant  aliened  in  tail,  or  for  term  of  another 
man's  life,  the  demandant  shall  recover :  yet  the  aliena- 
tion was  not  in  manner  as  the  demandant  hath  declared." 
**  Also  (/),  if  there  be  lord  and  tenant,  and  the  tenant 
hold  of  the  lord  by  fealty  only,  and  the  lord  distrain  the 
tenant  for  rent,  and  the  tenant  bringeth  a  writ  of  tres- 
pass against  his  lord  for  his  cattle  so  taken,  and  the  lord 
plead  that  the  tenant  holds  of  him  by  fealty  and  certain 
rent,  and  for  the  rent  behind  he  came  to  distrain,  &c.  and 
demand  judgment  of  the  writ  brought  against  him,  quare 
vi  et  armis,  &c.  and  the  other  saith  that  he  doth  not  hold  of 
him  in  the  manner  as  he  suppose,  and  upon  this  they  are 
at  issue,  and  it  is  found  by  verdict  that  he  holdeth  of  him 
by  fealty  only ;  in  this  case  the  writ  shall  abate,  and  yet 
he  doth  not  hold  of  him  in  the  manner  as  the  lord  hath 
said.  Far  the  matter  of  the  issue  is,  whether  the  tenant 
holdeth  of  him  or  no ;  for  if  he  holdeth  of  him,  although 
that  the  lord  distrain  the  tenant  for  other  services  which 
he  ought  not  to  have,  yet  such  writ  of  trespass  quare  vi 
et  armis,  &c.  doth  not  lie  against  the  lord,  but  shall  abate." 
'^  Also  (m)  in  a  writ  of  trespass  for  battery,  or  for  goods 
carried  away,  if  the  defendant  plead  not  guilty,  in  man- 
ner as  the  plaintiff  suppose,  and  it  is  found  that  the  de- 
fendant is  guilty  in  another  town,  or  at  another  day  than 
the  plaintiff  supposes,  yet  he  shall  recover.  And  so  in 
many  other  cases  these  words,  viz.  in  manner  as  the  de- 
mandant or  the  plaintiff  hath  supposed,  do  not  make  any 
matter  of  substance  of  the  issue;  ^c."     In  illustration  of 

{k)  Litt  sect  483.  (»)  Id.  lect.  485. 

(/)  Id.  sect  484. 
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this  the  two  following  cases,  supported  by  the  authority 
of  an  early  Year  Book,  are  given  by  Sir  E.  Coke.  "  In 
assize  of  darreine  presentment,  if  the  plaintiff  allege  the 
avoidance  of  the  church  by  privation,  and  the  jury  find 
tlie  voydance  by  death,  the  plaintiff  shall  have  judgment : 
for  the  manner  of  voydance  is  not  the  title  of  the  plain- 
tiff, but  the  voydance  is  the  matter  (n).  If  a  guardian 
of  an  hospital  bring  an  assize  against  the  ordinary,  he 
pleadeth  that  in  his  visitation  he  deprived  him  as  ordi- 
nary, whereupon  issue  is  taken,  and  it  is  found  that 
he  deprived  him  as  patron,  the  ordinary  shall  have 
judgment,  for  the  deprivation  is  the  substance  of  the 
matter  (p)" 

Other iostances.      §  276.  The  books  contain  many  other  instances  of  the 

efiect  of  this  rule  (p).  Thus,  in  an  action  on  a  bond,  a 
plea  of  solvit  ad  diem  is  supported  by  proof  of  payment 
ante  diem  (g),  for  the  payment  so  as  to  save  the  pe- 
nalty is  the  matter  in  issue.  In  an  action  against  a  tenant 
for  cutting  down  a  certain  number  of  trees,  proof  that 
the  defendant  cut  down  a  less  number  maintains  the 
issue  (r).  Although  in  actions  on  contracts  the  contract 
must  be  correctly  stated  and  proved  as  laid,  yet  every 
day's  practice  shews  that  in  actions  on  simple  contract, 
as  also  in  actions  of  tort,  the  plaintiff  may  recover  for  a 
less  sum  than  that  claimed  in  the  declaration.  And  in 
|!  actions  of  tort  generally  it  is  sufficient  to  prove  a  sub- 
'stantial  portion  of  the  trespasses  or  grievances  com- 
plained of,  &c. 

Rale  in  crimi-        §  277.  The  rule  in  question  is  not  confined  to  civil 

nal  eaies. 

(n)  Co.  Litt  282  a;  6  Edw.  Abr.  681,  Evidence  (D). 
JII.  41  b,  pi.  22.                       *  (q)  Ph.  &  Am.  Ev.  841;  1 

(o)  Co  Litt.  282  a ;  8  Edw.  Phill.  Ev.  559,  10th  Ed. 
III.  70,  pi.  37 ;  8  Ab8.  pi.  29.  (r)  Co.  Litt  282  a ;    Ph.  & 

(p)  For  other  instances  to  be  Am.  Ev.  847. 
found  in  the  old  books,  see  2  Rol. 
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cases  («).    It Js  an  universal  principle  which  runs  through ' 
ihe  whole  criminal  law,  that  it  is  sufficient  to  prove  so 
much  of  an  indictment  as  charges  the  accused  with  a 
substantive  crime  therein  specified  {t),  i.  e.  a  substantive 
crime  of  the  same  degree  as  that  charged  in  the  indict- 
ment (tt).     And  what  averments  in  an  indictment  are  so  • 
separable  and  divisible  from  the  rest  that  want  of  proof 
of  those  averments  shall  not  vitiate  the  whole^  forms  an 
important  head  of  practice.     On  an  indictment  for  bur- 
glary wtkd  stealing  goods,  the  averments  of  breaking 
and  stealing  are  divisible,  so  that  if  the  burglary  be  not 
proved  the  accused  may  be  convicted  of  larceny  (x) ;  as 
he  also  may  on  a  charge  of  robbery,  where  it  appears 
that  the  taking  was  not  with  violence  (y).     And  on  an 
indictment  for  murder  the  accused  may  be  (and  often  is) 
convicted  of  manslaughter — for  the  substance  of  the 
offence  chained   is  the    felonious  slaying,   the  malice 
aforethought  being  only  an  aggravation  (r).     By  several 
modem  statutes  also,  a  like  principle  has  been  exte^ided 
to  various  ofiences  not  actually  charged  in  an  indict- 
ment   Thus,  by  the  9  Geo.  IV.  c.  31,  s.  14,  a  woman  9  Geo.  IV. 
indicted  for  child  murder,  may,  though  acquitted  of  the    '     * 
murder,  be  convicted  of  the  misdemeanour  of  concealing 
the  birth  of  the  child.     By  the  7  Will.  IV.  &  1  Vict  7  will.  iv.  & 
c.  85,  s.  11,  it  was  enacted,  that  on  the  trial  of  any  ^^*^^  ^•®^' 
person  for  certain  offences  mentioned  in  that  statute,  or 
for  any  felony  whatever,  where  the  crime  charged  should 
include  an  assault  against  the  person,  it  should  be  lawful 
for  the  jury  to  acquit  of  the  felony  and  find  a  verdict  of 
guilty  of  assault,  &c.     This  statute  has  been  repealed  by  H  &  15  Vict. 
14  &  15  Vict.  c.  100,  which  contains  several  very  important 
provisions  on  this  subject. 

(f)  Ca  Lilt  282  a;   Phill.  &  (x)  1  Hale,  P.  C.  559. 

Am.  Evid.  849 ;    1  Phill.  End.  {y)  Id.  534,  535,    Harman'i 

562,  10th  Ed.  case. 

(/)  1  PhilL  £v.  562,  10th  Ed. ;  (s)  Bro.  Abr.  Corone,  pi.  221 ; 

A.  V.  Hunt,  2  Campb.  583.  Co.  Litt  282  a ;  Gilb.  Eyid.  269, 

(a)  1  Smitli,  Lead.  Cas.  333.  4th  Ed. 
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Section  9;  after  reciting  that  offenders  often  escape 
conviction  by  reason  that  such  persons  ought  to  have 
been  charged  with  attempting  to  commit  offences,  and 
not  with  the  actual  commission  thereof;  enacts,  that  '^  if 
on  the  trial  of  any  person  charged  with  any  felony  or 
misdemeanour  it  shall  appear  to  the  jury  upon  the  evi- 
dence that  the  defendant  did  not  complete  the  offence 
charged,  but  that  he  was  guilty  only  of  an  attempt  to 
commit  the  same,  such  j>erson  shall  not  by  reason  thereof 
,  be  entitled  to  be  acquitted,  but  the  jury  shall  be  at  Uberty 
to  return  as  their  verdict  that  the  defendant  is  not  guilty 
of  the  felony  or  misdemeanour  charged,  but  is  guilty  of 
an  attempt  to  commit  the  same,  and  thereupon  such 
person  shall  be  liable  to  be  punished  in  the  same  manner 
as  if  he  had  been  convicted  upon  an  indictment  for 
attempting  to  commit  the  particular  felony  or  misde- 
meanour charged  in  the  said  indictment;  and  no  person 
so  tried  as  herein  lastly  mentioned  shall  be  liable  to  be 
afteryvards  prosecuted  for  an  attempt  to  commit  the  felony 
or  misdemeanour  for  which  he  was  so  tried." 

Section  11.  '^  If  upon  the  trial  of  any  person  upon  any 
indictment  for  robbery  it  shall  appear  to  the  jury  upon 
the  evidence  that  the  defendant  did  not  commit  the  crime 
of  robbery,  but  that  he  did  commit  an  assault  with  intent 
to  rob,  the  defendant  shall  not  by  reason  thereof  be 
entitled  to  be  acquitted,  but  the  jury  shall  be  at  liberty 
to  return  as  their  verdict  that  the  defendant  is  guilty  of 
an  assault  with  intent  to  rob,  and  thereupon  such  de- 
fendant shall  be  liable  to  be  punished  in  the  same  man- 
ner as  if  he  had  been  convicted  upon  an  indictment  for 
feloniously  assaulting  with  intent  to  rob ;  and  no  person 
so  tried  as  is  herein  lastly  mentioned  shall  be  liable  to  be 
afterwards  prosecuted  for  an  assault  with  intent  to  com- 
mit the  robbery  for  which  he  was  so  tried." 

Section  12.  "  If  upon  the  trial  of  any  person  for  any 
misdemeanour  it  shall  appear  that  the  facts  given  in 
evidence  amount  in  law  to  a  felony,  such  person  shall 
not  by  reason  thereof  be  entitled  to  be  acquitted  of  such 
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misdemeanour;  and  no  person  tried  for  such  misde- 
meanour shall  be  liable  to  be  afterwards  prosecuted  for 
felony  on  the  same  facts,  unless  the  court  before  which 
such  trial  may  be  had  shall  think  fit,  in  its  discretion,  to 
discharge  the  jury  from  giving  any  verdict  upon  such 
trial,  and  to  direct  such  person  to  be  indicted  for  felony, 
in  which  case  such  person  may  be  dealt  with  in  all 
respects  as  if  he  had  not  been  put  upon  his  trial  for 
such  misdemeanour." 

Section  13.  "  If  upon  the  trial  of  any  person  indicted 
for  embezzlement  as  a  clerk,  servant,  or  person  em- 
ployed for  the  purpose  or  in  the  capacity  of  a  clerk 
or  servant,  it  shall  be  proved  that  he  took  the  property 
in  question  in  any  such  manner  as  to  amount  in  law 
to  larceny,  he  shall  not  by  reason  thereof  be  entitled 
to  be  acquitted,  but  the  jury  shall  be  at  liberty  to  re- 
turn as  their  verdict  that  such  person  is  not  guilty  of 
embezzlement,  but  is  guilty  of  simple  larceny,  or  of  lar- 
ceny as  a  clerk,  servant,  or  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  as  the 
case  may  be,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  such  larceny ;  and  if 
upon  the  trial  of  any  person  indicted  for  larceny  it  shall 
be  proved  that  he  took  the  property  in  question  in  any 
such  manner  as  to  amount  in  law  to  embezzlement,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their  verdict 
that  such  person  is  not  guilty  of  larceny,  but  is  guilty  of 
embezzlement,  and  thereupon  such  person  shall  be  liable 
to  be  punished  in  the  same  manner  as  if  he  had  been 
convicted  upon  an  indictment  for  such  embezzlement; 
and  no  person  so  tried  for  embezzlement  or  larceny  as 
aforesaid  shall  be  liable  to  be  afterwards  prosecuted  for 
larceny  or  embezzlement  upon  the  same  facts." 

Section  14.  "  If  upon  the  trial  of  two  or  more  persons 
indicted  for  jointly  receiving  any  property,  it  shall  be 
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proved  that  one  or  more  of  such  persons  separately  re- 
ceived any  part  of  such  property,  it  shall  be  lawful  for 
the  jury  to  convict  upon  such  indictment  such  of  the 
said  persons  as  shall  be  proved  to  have  received  any 
part  of  such  property." 

Varianee  be-  §  278.  But,  although  the  law  is  thus  liberal  in  looking 

tween  p^^^inff    through  mere  form  in  order  to  see  the  real  substance  of 

and  proof  fatal.  ° 

the  questions  raised,  ajK>sitive  variance  or  discrepancy 
'  between  a  pleading  and  the  proof  adduced  in  support  of 
it  was  always  fatal — a  rule  absolutely  necessary  to  pre- 
vent the  opposite  party  from  being  unfairly  taken  by 
surprise,  and  the  whole  system  of  pleading  converted 
into  a  snare.  Still  this  principle,  however  salutary  in 
itself,  was  certainly  carried  too  far;  and  indeed  it  would 
be  strange  if  the  supersubtile  spirit  which  in  the  four- 
teenth and  fifteenth  centuries  took  possession  of  our 
pleadings,  had  not  extended  its  influence  to  their  proof  (a). 
The  consequence  was  that  the  best  causes  were  conti- 
nually lost  through  variances  of  the  most  unimportant 
kind ;  in  order  to  obviate  the  danger  of  which,  prac- 
titioners resorted  to  the  plan  of  stating  the  same  cause 
of  complaint  in  different  counts;  and,  whenever  they 
could  obtain  leave  under  the  statute  4  Ann.  c.  16, 
stating  the  same  subject-matter  of  defence  in  different 
pleas,  varied  only  in  circumstances.  For  replications 
and  subsequent  pleadings  there  was  no  help  what- 
ever (A),  and  the  devices  just  mentioned,  while  they 
added  very  considerably  to  the  intricacy  of  pleadings 
and  expense  of  suits,  had  not  always  the  desired  effect 
AoieodmeDt  of   The  attention  of  the  legislature  vras  at  length  turned  to 

fanaoees.  ^ 

9  Geo.  IV.        the  subject.    The  9  Geo.  IV.  c.  16,  after  reciting  that 
c.  15.  (t  g|.^|;  expense  is  oflen  incurred,  and  delay  or  failure 

of  justice  takes  place  at  trials,  by  reason  of  variances 

(a)  See  Co.  Litt.  303  a,  and      a.  81,  several  roattera  may  now 
304  a  and  304  b.  be  pleaded  at  any  stage  of  the 

(6)  By  15  &   16  Vict.  c.  76,      pleadings. 
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between  writings  produced  in  evidence  and  the  recital  or 
setting  forth  thereof  upon  the  record  on  which  the  trial  is 
had^  in  matters  not  material  to  the  merits  of  the  case,  and 
such  record  cannot  now  in  any  case  be  amended  at  the 
trial,  and  in  some  cases  cannot  be  amended  at  any  time  :*' 
enacts,  that ''  it  shall  and  may  be  lawful  for  every  court 
of  record  holding  plea  in  civil  actions,  any  judge  sitting  at 
nisi  prius,  and  any  court  of  oyer  and  terminer  and  general 
gaol  delivery  in  England,  Wales,  the  town  of  Berwick- 
npon-Tweed,  and  Ireland,  if  such  court  or  judge  shall  see 
fit  so  to  do,  to  cause  the  record  on  which  any  trial  may 
be  pending  before  any  such  judge  or  court  in  any  civil 
action,  or  in  any  indictment  or  information  for  any  mis- 
demeanour, when  any  variance  shall  appear  between  any 
matter  in  writing  ox  in  print,  produced  in  evidence  and 
thfiJXSita}  or_settiDg  forth  thereof  upon  the  record  whereon , 
the  trial^is  j)ending,  to  be  forthwith  amended  in  such 
particular  by  some  officer  of  the  court,  on  payment  of 
such  costs  (if  any)  to  the  other  party  as  such  judge  or 
court  shall  think  reasonable;  and  thereupon  the  trial 
shall  proceed  as  if  no  such  variance  had  appeared ;  and 
in  case  such  trial  shall  be  had  at  nisi  prius,  the  order  for 
the  amendment  shall  be  indorsed  on  the  postea,  and 
returned  together  with  the  record;  and  thereupon  the 
papers,  rolls,  and  other  records  of  the  court  from  which 
such  record  issued,  shall  be  amended  accordingly." 

§  279.  This  statute,  it  is  obvious,  went  a  very  short  R.  G.  H.  4 
way  towards  remedying  the  evil.  It  was,  however,  after-  (pieiding.) 
wards  met  more  vigorously  by  the  (Pleading)  Rules  of 
H.  T.  4  Will.  IV.,  which  had  the  force  of  an  act  of  par- 
liament, and  by  the  statute  8  &  4  Will.  IV.  c.  42.  The 
6th  of  those  Rules,  after  reciting  that,  '^  by  the  mode  of 
pleading  hereinafter  prescribed,  the  several  disputed  facts 
material  to  the  merits  of  the  case  will,  before  the  trial, 
be  brought  to  the  notice  of  the  respective  parties  more 
distinctly  than  heretofore;  and  by  the  act  of  3  &  4  Will.  IV. 

A  A 
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c.  42,  s.  23,"  (passed  a  few  months  before,) "  the  powers 
of  amendment  at  the  trial,  in  cases  of  variance  in  parti- 
culars not  material  to  the  merits  of  the  case,  are  greatly 
enlarged,"  orders  that  ''several  counts  shall  not  be 
allowed,  unless  a  distinct  subject-matter  of  complaint  is 
intended  to  be  established  in  respect  of  each ;  nor  shall 
several  pleas,  or  avowries,  or  cognizances  be  allowed, 
unless  a  distinct  ground  of  answer  or  defence  is  intended 
R.  G.  H.  16  to  be  established  in  respect  of  each,  &c."  The  Pleading 
wd  2.^*^  ^       Rules  of  H.  T.  4  WUl.  IV.  are  repealed  by  those  of 

H.  T.  16  Vict.,  which  also  have  the  force  of  an  act  ol 
parliament  (c).  The  latter,  however,  likewise  (RR.  1 
and  2)  prohibit  several  counts  on  the  same  cause  of  ac- 
tion, and  several  pleas,  replications,  or  subsequent  plead- 
ings, or  several  avowries  or  cognizances,  founded  on  the 
same  ground  of  answer  or  defence;  reserving  power, 
however,  to  the  court  or  a  judge  to  allow  such,  if  proper 
for  the  determining  the  real  question  in  controversy  be- 
tween the  parties  on  its  merits,  &c. 

3  &  4  Will.  IV.      §  280.  The  statute  3  &  4  Will.  IV.  c.  42,  referred  ijo 

c  42  ... 

in  the  above  rule,  is  intituled  "  An  Act  for  the  further 
ATnendment  of  the  Law,  and  the  better  Advancement  of 
Justice;"  and  the  23rd  section,  after  reciting  that  ''great 
expense  is  often  incurred,  and  delay  or  failure  of  justice 
takes  place,  at  trials,  by  reason  of  vacancie8((/)  as  to  some 
particular  or  particulars  between  the  proof  and  the  re- 
cord or  setting  forth,  on  the  record  or  document  on 
which  the  trial  is  had,  of  contracts,  customs,  prescrip- 
tions, names,  and  other  matters  or  circumstances  not 
material  to  the  merits  of  the  case,  and  by  the  mis-state- 
ment of  which  the  opposite  party  cannot  have  been  pre- 
judiced, and  the  same  cannot  in  any  case  be  amended  at 
the  trial,  except  where  the  variance  is  between  any  matter 

(f)  13  &  14  Vict.  c.  16;  15  &  16  Vict.  c.  76,  s.  123. 

(d)  Sic. 
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in  writing  or  in  print  produced  in  evidence  and  the  re- 
cord :"  and  that  '^  it  is  expedient  to  allow  such  amend- 
ments as  hereinafter  mentioned  to  be  made  on  the  trial 
of  the  cause/'  enacts,  '*  that  it  shall  be  lawful  for  any 
court  of  record,  holding  plea  in  civil  actions,  and  any 
judge  sitting  at  nisi  prius,  if  such  court  or  judge  shall 
see  fit  so  to  do,  to  cause  the  record,  writ,  or  document 
on  which  any  trial  may  be  pending  before  any  such 
court  or  judge,  in  any  civil  action,  or  in  any  information 
in  the  nature  of  a  quo  warranto,  or  proceedings  on  a 
mandamus,  when  any  variance  shall  appear  between  the 
proof  and  the  recital  or  setting  forth,  on  the  record,  writ, 
or  document  on  which  tlie  trial  is  proceeding,  of  any  | 
contract,  custom,  prescription,  name,  or  other  matter,  in  j 
any  particular  or  particulars  in  the  judgment  of  such 
court  or  judge  not  material  to  the  merits  of  the  case^  and 
by  wbich  the  opposite  party  cannot  have  been  prejudiced 
in  the  conduct  of  his  action,  prosecution,  or  defence,  to 
be  forthwith  amended  by  some  officer  of  the  court  or 
otherwise,  both  in  the  part  of  the  pleadings  where  such 
variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms 
as  to  payment  of  costs  to  the  other  party,  or  postponing 
the  trial  to  be  had  before  the  same  or  another  jury,  or 
both  payment  of  costs  and  postponement,  as  such  court 
or  judge  shall  think  reasonable ;  and  in  case  such  va- 
riance shall  be  in  some  particular  or  particulars  in  the 
judgment  of  such  court  or  judge  not  material  to  the 
merits  of  the  case,  but  such  as  that  the  opposite  party 
may  have  been  prejudiced  thereby  in  the  conduct  of  his 
action,  prosecution,  or  defence,  then  such  court  or  judge 
shall  have  power  to  cause  the  same  to  be  amended  upon 
payment  of  costs  to  the  other  party,  and  withdrawing 
the  record  or  postponing  the  trial  as  aforesaid,  as  such 
court  or  judge  shall  think  reasonable;  and  afler  any 
such  amendment  the  trial  shall  proceed,  in  case  the  same 

aa2 
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shall  be  proceeded  with,  in  the  same  manner  in  all  re- 
spectSy  both  with  respect  to  the  liability  of  witnesses  to 
be  indicted  for  perjury,  and  otherwise,  as  if  no  such 
variance  had  appeared ;  and  in  case  such  trial  shall  be 
had  at  nisi  prius  or  by  virtue  of  such  writ  as  aforesaid, 
the  order  for  the  amendment  shall  be  indorsed  on  the 
postea  or  the  writ,  as  the  case  may  be,  and  returned  to- 
gether with  the  record  or  writ,  and  thereupon  such 
papers,  rolls,  and  other  records  of  the  court  from  which 
such  record  or  writ  issued,  as  it  may  be  necessary  to 
amend,  shall  be  amended  accordingly ;  and  in  case  the 
trial  shall  be  had  in  any  court  of  record,  then  the  order 
for  amendment  shall  be  entered  on  the  roll  or  other  do- 
cument upon  which  the  trial  shall  be  had ;  provided  that 
it  shall  be  lawful  for  any  party  who  is  dissatisfied  with 
the  decision  of  such  judge  at  nisi  prius,  sherifi*,  or  other 
officer,  respecting  his  allowance  of  any  such  amendment, 
to  apply  to  the  court  from  which  such  record  or  writ 
issued  for  a  new  trial  upon  that  ground,  and  in  case  any 
such  court  shall  think  such  amendment  improper,  a  new 
trial  shall  be  granted  accordingly,  on  such  terms  as  the 
court  shall  think  fit,  or  the  court  shall  make  such  other 
order  as  to  them  may  seem  meet."  And  by  the  24th 
section  "  the  said  court  or  judge  shall  and  may,  if  they 
or  he  think  fit,  in  all  such  cases  of  variance,  instead  of 
causing  the  record  or  document  to  be  amended  as  afore- 
said, direct  the  jury  to  find  the  fact  or  facts  according  to 
the  evidence,  and  thereupon  such  finding  shall  be  stated 
on  such  record  or  document,  and,  notwithstanding  the 
finding  on  the  issue  joined,  the  said  court  or  the  court 
from  which  the  record  has  issued  shall,  if  they  shall  think 
the  said  variance  immaterial  to  the  merits  of  the  case, 
and  the  mis-statement  such  as  could  not  have  prejudiced 
the  opposite  party  in  the  conduct  of  the  action  or  de- 
fence, give  judgment  according  to  the  very  right  and 
justice  of  the  case." 
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§  281.  In  exercising  the  discretion  vested  in  them  by  Operation  of 
these  statutes,  the  courts  are  of  course  much  guided  by  ^^^  »i«iatc8. 
the  decisions  which  have  taken  place  upon  them,  a  large 
number  of  which  are  to  be  found  in  the  Reports  (e). 
From  these  and  the  statutes  themselves  some  general 
principles  may  be  extracted.  Thus,  a  court  or  judge 
will  not  allow  an  amendment  where  there  is  a  substantial 
variance  between  an  allegation  and  the  proof  adduced  in 
support  of  it :  the  object  of  the  above  enactments  being 
to  prevent  nonsuits  on  immaierial  variances  (/).  Again, 
as  these  statutes  were  passed  to  carry  out  llie  spirit  of 
the  law,  not  to  supersede  it,  no  pleading  ought  to  be 
amended  so  as  to  render  it  demurrable  (^).  On  the 
whole,  in  working  these  and  similar  statutes  the  great 
object  should  be  to  consider  whether  the  mis-statement 
in  the  pleadings  could  have  misled  the  opposite  party  in 
preparing  his  proofs,  in  which  case  the  allowing  an 
amendment  would  be  an  injustice  and  prejudice  to 
him  (A).  Subject  to  this,  and  the  restrictions  already 
stated,  amendments  under  these  statutes  ought  to  be 


(e)  See  aleo  the  note  to  Bristow 
V.  Wrighty  1  Smith's  Lead.  Caa. 
328,  3rd  Ed.;  and  1  FhilL  £v. 
588,  e/ff^.,  lOtb  Ed. 

(/)  WMv,  HiU,  1  Mood,  fr  M. 
253 ;  AtkiniOH  v.  Raleigh,  3  a  B. 
79;  Bye  v.  Bmoer,  1  Cart.  &  M 
262  f  Doe  d.  Panon  v..  Heather, 
1  Dowl.  N.  S.  64;  Brashier  v. 
JorJbon,  6  M.  &  W.  549 ;  Cooke  v. 
Straiford,  \3M.&W.Z79i  Har- 
vey V.  Johtuian,  6  C.  B.  296; 
Cornfields.  BM,3  Car. &  K.  56. 

(g)  Eoansv.  Pawit,  1  Ezch.  601 ; 
AtkinMon  v.  Raleigh,  3  Q.  B.  79 ; 
Graham  ▼.  Grarif,  13  Id,  548; 
Bury  ▼.  Blogg,  12  Q.  B.  877.  In 
the  last  mentioned  of  these,  how- 
ever, it  waa  held  (before  ipecial 
dcmorren  were  abolished  by  15  & 


16  Vict  c.  76,  s.  61)  that  a  party 
who  objects  to  an  amendment 
under  the  3  &  4  Will.  IV.  c.  42,  s. 
23,  on  the  ground  that  it  renders 
the  pleading  open  to  i/^erio/  de- 
murrer, must  shew  his  objections 
at  the  trial,  and  cannot  make  them 
available  on  motion  for  a  nonsuit 
or  new  trial.  See  also  Hassell  v. 
Cole,  13  Jur.  630. 

(h)  Gurfordv.  Bay/ey,  4  Scott, 
N.  R.  398;  JeakUu  ▼.  PhUUpt, 
9  C.  &  P.  766;  Doe  d.  Marriott 
y.  Edward*,  1  Moo.  &  R.  319; 
Heming  v.  Parry,  6  Car.  &  P. 
580 ;  Harvey  v.  Johnston,  6  C.  B. 
295 ;  Jonesv,  Hutchiruon,  IOC. B. 
515 ;  Pratt  Y.  Hanbwry,  14  Q.B. 
190. 
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UberaUy  allowed  (t).  "  Unless,"  says  Parke,  B.,  in  the 
case  of  Sainsbury  v.  Matthews {k),  ''the  judges  are  very 
liberal  in  the  allowance  of  amendments,  the  rule  which 
binds  the  plaintiff  to  one  count  will  operate  very  harshly." 

16  &  16  Vict  ^  282.  The  power  of  amendment  in  civil  cases  gene- 
rally has  been  much  increased  by  the  Common  Law  Pro- 
cedure Act,  15  &  16  Vict.  c.  76.  The  portions  of  that 
statute  bearing  on  the  present  subject  are  as  follows.  The 
35th  section  enacts, ''  In  case  it  shall  appear  at  the  trial 
of  any  action  that  there  has  been  a  misjoinder  of  plain- 
tiffs, or  that  some  person  or  persons,  not  joined  as  plain- 
tiff or  plaintiffs,  ought  to  have  been  so  joined,  and  the 
defendant  shall  not,  at  or  before  the  time  of  pleading, 
have  given  notice  in  writing  that  he  objects  to  such 
nonjoinder,  specifying  therein  the  name  or  names  of 
such  person  or  persons,  such  misjoinder  or  nonjoinder 
may  be  amended,  as  a  variance,  at  the  trial  by  any 
court  of  record  holding  plea  in  civil  actions,  and  by  any 
judge  sitting  at  Nisi  Prius,  or  other  presiding  officer,  in 
like  manner  as  to  the  mode  of  amendment,  and  pro- 
ceedings consequent  thereon,  or  as  near  thereto  as  the 
circumstances  of  the  case  will  admit,  as  in  the  case  of 
amendments  of  variances  under  an  act  of  parliament 
passed  in  the  session  of  parliament,  held  in  the  third 
and  fourth  years  of  the  reign  of  his  late  majesty  King 
William  the  Fourth,  intituled  An  Act  far  the  further 
Amendment  of  the  Law,  and  the  better  Advancement  of 
Justice,  if  it  shall  appear  to  such  court,  or  judge,  or 
other  presiding  officer,  that  such  misjoinder  or  non- 
joinder was  not  for  the  purpose  of  obtaining  an  undue 
advantage,  and  that  injustice  will  not  be  done  by  such 
amendment,  and  that  the  person  or  persons,  to  be  added 
as  aforesaid,  consent,  either  in  person  or  by  writing, 

(t)  Smith  y»  Knowelden,  2  Man.      t.  Barrett,  2  Car.  &  K.  715. 
&  Gr.   561 ;  Sainslmry  v.  Mat-  {k)  4  M.  &  W.  347. 

thews,  4  M.  &  W.  343 ;  Matters 
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under  his^  her,  or  their  hands,  to  be  so  joined,  or  that 
the  person  or  persons,  to  be  struck  out  as  aforesaid, 
were  originally  introduced  without  his,  her,  or  their  con- 
sent, or  that  such  person  or  persons  consent,  in  manner 
aforesaid,  to  be  so  struck  out ;  and  such  amendment  shall 
be  made  upon  such  terms  as  the  court,  or  judge,  or 
other  presiding  officer,  by  whom  such  amendment  is 
made,  shall  think  proper ;  and  when  any  such  amend- 
ment shall  have  been  made,  the  liability  of  any  person 
or  persons,  who  shall  have  been  added  as  co-plaintiff 
or  co-plaintiffs,  shall,  subject  to  any  terms  imposed  as 
aforesaid,  be  the  same  as  if  such  person  or  persons  had 
been  originally  joined  in  such  action."  The  37th  sec- 
tion, after  giving  power  to  the  court  or  a  judge  in  the 
case  of  the  joinder  of  too  many  defendants  in  an  action 
of  contract  to  strike  out  the  superfluous  ones  before 
trial,  proceeds  to  enact,  that  "  in  case  it  shall  appear  at 
the  trial  of  any  action  on  contract  that  there  has  been 
a  misjoinder  of  defendants,  such  misjoinder  may  be 
amended,  as  a  variance,  at  the  trial,  in  like  manner  as 
the  misjoinder  of  plaintifl^  has  been  hereinbefore  di- 
rected to  be  amended,  and  upon  such  terms  as  the  court, 
or  judge,  or  other  presiding  officer,  by  whom  such 
amendment  is  made,  shall  think  proper."  By  the  222nd 
section,  *'  it  shall  be  lawful  for  the  Superior  Courts 
of  Common  Law,  and  every  judge  thereof,  and  any 
judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  all 
defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by  or 
not,  and  whether  the  defect  or  error  be  that  of  the  party 
applying  to  amend,  or  not ;  and  all  such  amendments 
may  be  made  with  or  without  costs,  and  upon  such 
terms  as  to  the  court  or  judge  may  seem  fit;  and  all 
such  amendments  as  may  be  necessary  for  the  purpose 
of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made  (/)•" 
(/)  See  MUchell  ▼.  CroMsweUer,  17  Jurist,  716. 
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11  &  12  Vict.        §  283.   It  will  be  observed  that,  while  the  9  Geo. 

IV.  c.  15  extends  to  trials  for  misdemeanors,  the 
3  &  4  Will.  IV.  c.  42,  s.  23,  and  the  16  &  16  Vict 
c.  76,  are  altogether  restricted  to  civil  cases.  But 
the  11  &  12  Vict  c.  46,  s.  4,  after  reciting,  that 
**  a  failure  of  justice  frequently  takes  place  in  criminal 
trials  by  reason  of  variances  between  writings  produced 
in  evidence  and  the  recital  or  setting  forth  thereof  in 
the  indictment  or  information,  and  the  same  cannot  now 
be  amended  at  the  tnal,  except  in  cases  of  misde- 
meanor :"  enacts,  that  *'  it  shall  and  may  be  lawful  for 
any  court  of  oyer  and  terminer  and  general  gaol  ddi- 
very,  if  such  court  shall  see  fit  so  to  do,  to  cause  the 
indictment  or  information  for  any  offence  whatever, 
when  any  variance  or  variances  shall  appear  between 
any  matter  in  writing  or  in  print  produced  in  evidence 
and  the  recital  or  setting  forth  thereof  in  the  indictment 
or  infbrmatibn  whereon  the  trial  is  pending,  to  Be"  forth- 
with amended  in  such  particular  or  particulars  by  some 
officer  of  the  court,  and  after  such  amendment  the  trial 
shall  proceed  in  the  same  manner  in  all  respects,  both 
with  regard  to  the  liability  of  witnesses  to  be  indicted 
for  perjury  and  otherwise,  as  if  no  such  variance  or 
variances  had  appeared." 

14  &  15  Vicu        §  284.  A  far  greater  alteration  in  the  law  on  this  part 
c.  100.  ^f  ^jjg  subject  has  however  been  effected  by  the  14  &  16 

Vict.  c.  lOU,  some  portions  of  which  have  been  already 
referred  to  (Z).  This  statute,  which  is  entitled  ''  An  Act 
for  further  Improving  the  Administration  of  Criminal 
Justice,"  after  reciting  that  '^  offenders  frequently  es- 
cape conviction  on  their  trials  by  reason  of  the  technical 
strictness  of  criminal  proceedings  in  matters  not  mate- 
rial to  the  merits  of  the  case :  and  that  such  technical 
strictness  may  safely  be  relaxed  in  many  instances,  so 

(0  Supra,  f  277. 
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as  to  insure  the  panishment  of  the  guilty,  without  de- 
priving the  accused  of  any  just  means  of  defence :  and 
that  a  failure  of  justice  often  takes  place  on  the  trial  of 
persons  charged  with  felony  and  misdemeanour  by  reason 
of  variances  between  the  statement  in  the  indictment  on 
which  the  trial  is  had  and  the  proof  of  names,  dates, 
matters,  and  circumstances  therein  mentioned,  not  mate- 
rial to  the  merits  of  the  case,  and  by  the  mis-statement 
whereof  the  person  on  trial  cannot  have  been  preju- 
diced in  his  defence:"  enacts  in  its  first  section,  diat 
''Whenever  on  the  trial  of  any  indictment  for  any 
felony  or  misdemeanour  there  shall  appear  to  be  any 
variance  between  the  statement  in  such  indictment  and 
the  evidence  offered  in  proof  thereof,  in  the  name  of 
any  county,  riding,  division,  city,  borough,  town  corpo- 
rate, parish,  township,  or  place  mentioned  or  described 
in  any  such  indictment,  or  in  the  name  or  description  of 
any  person  or  persons,  or  body  politic  or  corporate,  < 
therein  stated  or  alleged  to  be  the  owner  or  owners  of 
any  property,  real  or  personal,  which  shall  form  the 
subject  of  any  offence  charged  therein,  or  in  the  name 
or  description  of  any  person  or  persons,  body  poUtic  or 
corporate,  therein  stated  or  alleged  to  be  injured   or 
damaged  or  intended  to  be  injured  or  damaged  by  the; 
commission  of  such  offence,  or  in  the  diristian  name  or 
surname,  or  both  christian  name  and  surname,  or  other 
description  whatsoever,  of  any  person  or  persons  whom- 
soever therein  named  or  described,  or  in  the  name  or 
description  of  any  matter  or  thing  whatsoever  therein 
named  or  described,  or  in  the  ownership  of  any  pro- 
perty named  or  described  therein,  it  shall  and  may  be 
lawful  for  the  court  before  which  the  trial  shall  be  had, 
if  it  shall  consider  such  variance  not  material  to  the 
merits  of  the  case,  and  that  the  defendant  cannot  be 
prejudiced  thereby  in  his  defence  on  such  merits,  to 
order  such  indictment  to  be  amended,  according  to  the 
proof,  by  some  officer  of  the  court  or  other  person,  both 
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in  that  part  of  the  indictment  where  such  variance 
occurs  and  in  every  other  part  of  the  indictment  which 
it  may  become  necessary  to  amend,  on  such  terms  as 
to  postponing  the  trial  to  be  had  before  the  same  or 
another  jury^  as  such  court  shall  think  reasonable ;  and 
after  any  such  amendment  the  trial  shall  proceed,  when- 
ever the  same  shall  be  proceeded  with,  in  the  same 
manner  in  all  respects,  and  with  the  same  consequences, 
both  with  respect  to  the  liability  of  witnesses  to  be 
indicted  for  perjury  and  otherwise,  as  if  no  such  va- 
riance had  occurred ;  and  in  case  such  trial  shall  be  had 
at  Nisi  Prius  the  order  for  the  amendment  shall  be 
indorsed  on  the  postea,  and  returned  together  with  the 
record,  and  thereupon  such  papers,  roUs,  or  other  re- 
cords of  the  court  from  which  such  record  issued  as  it 
may  be  necessary  to  amend  shall  be  amended  accord- 
ingly by  the  proper  officer,  and  in  all  other  cases  the 
order  for  the  amendment  shall  either  be  indorsed  on 
the  indictment  or  shall  be  ingrossed  on  parchment,  and 
filed,  together  with  the  indictment,  among  the  records 
of  the  court :  provided  that  in  all  such  cases  where  the 
trial  shall  be  so  postponed  as  aforesaid,  it  shall  be 
lawful  for  such  court  to  respite  the  recognizances  of  the 
prosecutor  and  witnesses,  and  of  the  defendant,  and  his 
surety  or  sureties,  if  any,  accordingly,  in  which  case 
the  prosecutor  and  witnesses  shall  be  bound  to  attend  to 
prosecute  and  give  evidence  respectively,  and  the  de- 
fendant shall  be  bound  to  attend  to  be  tried,  at  the  time 
and  place  to  which  such  trial  shall  be  postponed,  with- 
out entering  into  any  fresh  recognizances  for  that  pur- 
pose, in  such  and  the  same  manner  as  if  they  were 
originally  bound  by  their  recognizances  to  appear  and 
prosecute  or  give  evidence  at  the  time  and  place  to 
which  such  trial  shall  have  been  so  postponed  :  pro- 
vided also,  that  where  any  such  trial  shall  be  to  be  had 
before  another  jury,  the  crown  and  the  defendant  shall 
^     respectively  be  entitled  to  the  same  challenges  as  they 
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were  respectiydy  entitled  to  before  the  first  jury  was 
sworn."  By  the  second  section,  "  Every  verdict  and 
judgment  which  shall  be  given  after  the  making  of  any 
amendment  \mder  the  provisions  of  this  act  shall  be  of 
the  same  force  and  efiect  in  all  respects  as  if  the  indict- 
ment had  originally  been  in  the  same  form  in  which  it 
was  after  such  amendment  was  made."  And  by  the 
third  section,  '^  If  it  shall  become  necessary  at  any  timet 
for  any  purpose  whatsoever  to  draw  up  a  formal  record 
in  any  case  where  any  amendment  shall  have  been  made 


under  the  provisions  of  this  act,  such  record  shall  be; 
drawn  up  in  t^e  form  in  which  the  indictment  was  after', 
such  amendment  was  made,  without  taking  any  notice 
of  the  fact  of  such  amendment  having  been  made." 
This  statute  has  not  yet  been  expounded  by  judicial  de- 
cision. See  however  the  cases  of  i2.  v.  Vincenty  2  Den. 
C.  C.  464 ;  2  Cox,  Cr.  Cas.  637 ;  and  R.  v.  Baroise, 
2  Cox,  Cr.  Cas.  669. 
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SECONDARY  RULES  OF  EVIDENCE. 


The  secondaiy        §  285.  Thb  secondart  niles  of  evidence,  as  has  been 
denM?  ^^*       already  stated,  are  those  rules  whidi  relate  to  the  modus 

probandif  or  mode  of  proving  the  matters  that  require 
proof  (a),  and  for  the  most  part  only  affect  evidence  in 
causd(jb).  The  fundamental  principle  of  the  common 
law  on  the  subject  is,  that  the  best  etidbncb  must  bb 
GIVEN — a  maxim  the  general  meaning  of  which  has  been 
explained  in  a  former  part  of  this  work  (c).  In  certain 
cases,  however,  peculiar  forms  of  proof  are  either  pre- 
scribed or  authorized  by  statute.  We  propose  to  treat 
the  whole  matter  in  the  following  order : — 

1.  Direct  and  circumstantial  evidence;  including  pre- 

sumptions of  law  and  fact 

2.  Primary  and  secondary  evidence. 

3.  Derivative  evidence  in  general. 

4.  Res  inter  alios  acta  alteri  nocere  non  debet 

5.  Opinion  evidence. 

6.  Self-regarding  evidence. 

7.  Quantity  of  evidence  required. 

8.  Evidence  rejected  on  grounds  of  public  policy. 

9.  Authority  of  res  judicata. 

(a)  Supra,  f  243.  (c)  Part  1,  ch.  1,  f  87. 

(6)  Part  1,  ch.  1,  §  86. 
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CHAPTER  I. 

DIRECT  AND  GIRGUMBTANTIAL  EVIDENCE;   AMD  PRE- 
SUMPTIONS OF  LAW  AND  FACT. 


Section  1. 

DIRECT  and  CIRCUMSTANTIAL  EVIDENCE^  AND  PRE- 
SUMPTIONS, IN  GENERAL. 

§  286.  All  judicial  evidence  is  either  direct  or  circunt-  judicial  evi- 
stantial.     By  "  direct  evidence "  is  meant  where  the  5?°f,  ^^"^ 

"»  direct  or  cir- 

principal  (act  or  factum  probandum  is  attested  dtrectfy  cumsUDtiai. 
by  witnesses,  things,  or  documents.    To  all  other  forms  l^irectevideooe. 
the  term  ''circumstantial  evidence"  is  applied,  which  evidence. 
may  be  defined,  that  modification  of  indirect  evidence, 
either  by  witnesses,  things,  or  documents,  which  the  law 
deems  sufficiently  proximate  to  be  receivable  as  eviden- 
tiary of  a  principal  fact  or  factum  probandum.    And  it 
is  of  two  kinds,  conclusive  and  presumptive:  '^Condu-  CoDclasive. 
sive,"  when  the  connexion  between  the  principal  and 
evidentiary  facts — ^the  factum  probandum  and   factum 
probans — is  a  necessary  consequence  of  the  laws  of  na- 
ture; as  where  a  party  accused  of  a  crime  shews  that  at 
the  moment  of  its  commission  he  was  at  another  place, 
&c. :  **  presumptive,"  when  the  inference  of  the  principal  Presumptive. 
fact  from  the  evidentiary  is  only  probable^  whatever  the 
degree  of  persuasion  generated  by  \i{d). 

§  287.  As  regards  legal  admissibility,  direct  and  cir-  Direct  and  cir- 
cumstantial evidence  stand,  generally  speaking,  on  the  eviden(^'^ 
same  footing.     It  might  at  first  sight  be  imagined  that  •^"*"y  «'""'- 
the  latter,  especially  when  in  a  presumptive  shape,  is 

(J)  Introd.  sect  1,  §  27. 
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iaferior  or  secondary  to  the  former^  and  by  analogy  to 
the  principle  which  excludes  secondhand  and  postpones 
secondary  evidence  (6)9  ought  to   be  rejected^  at  least 
when  direct  evidence  can   be  procured.     The  law  is, 
however,  otherwise,  and  a  little  reflection  will  shew  the 
difference  between  the  cases.     Secondhand  and  secon- 
dary evidence  are  rejected   because  they  derive  their 
force  from  something  kept  back — the  non-production  of 
which  affords  a  presumption  that  it  would,  if  produced, 
make  against  the  party  by  whom  it  is  withheld.     But 
circumstantial  evidence,  whether  conclusive  or  presump- 
tive, is  as  original  in  its  nature  as  direct  evidence : — 
they  are  distinct  modes  of  proof,  acting  as  it  were  in 
parallel  lines,  wholly  independent  of  each  other.     Sup- 
pose an  indictment  against  A.  for  the  murder  of  B., 
killed  by  a  sword.     If  C.  saw  A.  kill  B.  with  a  sword, 
his  evidence  of  the  fact  would  be  direct     If,  on  the 
other  hand,  a  short  time  before  the  murder,  D.  saw  A. 
with  a  drawn  sword,  walking  towards  the  spot  where 
the  body  was  found,  and  after  the  lapse  of  a  time  long 
enough   for  its  commission,  saw  him  returning  with 
the  sword  bloody ;  these  circumstances  are  wholly  inde- 
pendent of  the  evidence  of  C. — they  derive  no  force 
from  it  whatever — and,  coupled  with  others  of  a  like 
nature,  might  generate  quite  as  strong  a  persuasion  of 
guilt.     Besides,  facts  being  provable  by  circumstances 
as  well  as  by  direct  testimony  has  a  considerable  efiect 
in  preventing  the  tampering  or  making  away  with  \;vit- 
nesses  and  other  instruments  of  evidence,  which  would  be 
constantly  practised  if  guilty  or  dishonest  parties  knew 
that  the  only  evidence  against  them  that  the  law  would 
receive  was  contained  in  a  few  easily-ascertained  deposi- 
tories.   Still  the  non-production  of  direct  evidence  in  the 
power  of  a  party  to  produce  is  matter  of  observation  to 
the  jury  (/),  as  indeed  is  the  wilful  suppression  of  any 

(e)  See  the  two  next  chapters.       Id.  874,  4th  £d.;  2  Ev.  Potb. 
(/)  1  Stark.  £v.  578, 3rd  £d.;      340 ;  3  Benth.  Jad.  £v.  230. 


I 


DIRBCT  AND  CIRCUMSTANTIAL  BYIDENCB,  ETC.  367 

sort  of  proof.  And  here  it  is  essential  to  observe  that 
the  process  of  reasoning  evidencing  any  (act,  principal 
or  subaltemate,  may  be  more  or  less  complex,  longer  or 
shorter.  The  inference  may  be  drawn  from  one  eviden- 
tiary  fact,  or  from  a  combination — usually  termed  a 
chain — of  evidentiary  facts  (^).  Again,  the  facts  from 
which  the  inference  is  drawn  may  either  be  themselves 
proved  to  the  satisfaction  of  the  tribunal,  or  only  conse- 
quences, necessary  or  probable  as  the  case  may  be,  of 
other  facts  thus  proved  (A). 

§  288.     Direct  and  presumptive  evidence  (using  the  Companioii 
words  in  their  technical  sense)  being,  as  has  been  shewn,  ^Jp^ump-* 
distinct  modes  of  proof,  have  each  their  peculiar  advan-  tive  evideDce. 
tages  and  characteristic  dangers.  Abstractedly  speaking, 
presumptive  is  inferior  to  direct  evidence,  seeing  that  it 
is  in  truth  only  a  substitute  for  it,  and  an  indirect  mode 
of  proving  that  which  otherwise  might  not  be  provable 
at  all  (t).     Hence  a  given  portion  of  credible  direct  evi- 
dence must  ever  be  superior  to  an  equal  portion  of  equally 
credible  presumptive  evidence  of  the  same  fact.     But  in 
practice  it  is,  from  the  nature  of  things,  impossible,  ex- 
cept in  a  few  rare  and  peculiar  cases,  to  obtain  more 
than  a  very  limited  portion  of  direct  evidence  to  any  fact, 
especially  any  fact  of  a  criminal  kind ;  and  with  the  pro- 
bative force  of  such  a  limited  portion  of  direct  evidence, 
that  of  a  chain  of  evidentiary  facts,  forming  a  body  of 
presumptive  proof,  may  well  bear  comparison.     When  AdvaDUgesof 
proof  is  direct,  as,  for  instance,  consisting  of  the  positive  pJJ^^nmtive 
testimony  of  one  or  two  witnesses,  the  matters  proved  evidence. 
are  more  proximate  to  the  issue,  or,  .to  speak  correctly, 
are  identical  with  the  physical  facts  of  it,  and  thus  leave 
but  two  chances  of  error,  namely,  those  which  may  arise 

(g)  3  Benth.  Jud  £v.  223.  H.  v.  Burdeit,  4  B.  &  A.  123; 

<h)  2  Ev.  Potfa.  332;  3  Benth.  Theory   of   Pre«iinptiye   Proof, 

Jud.  £v.  3.  p.  55. 
(O  Gab.   £?.   157,  4tfa  Ed.; 
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Advtntages  of 
presumptive 
over  direct 
evidence. 


from  mistake  or  mendacity  on  the  part  of  the  witnesses ; 
while  in  all  cases  of  mere  presumptive  eyidence,  however 
long  and  apparently  complete  the  chain,  there  is  a  third, 
— namely,  that  the  inference  from  the  facts  proved  ever 
so  clearly  may  be  fallacious  (k).  Besides,  there  is  an 
anxiety  felt  for  the  detection  of  crimes,  particularly  such 
as  are  either  very  heinous  or  peculiar  in  their  circum- 
stances, which  often  leads  witnesses  to  mistake  or  exag- 
gerate fieu^ts,  and  tribunab  to  draw  rash  inferences;  and 
there  is  also  natural  to  the  human  mind  a  tendency  to 
suppose  greater  order  and  conformity  in  things  than 
really  exist,  and  likewise  a  sort  of  pride  or  vanity  in 
drawing  conclusions  from  an  isolated  number  of  facts, 
which  is  apt  to  deceive  the  judgment  (Z).  Accordingly, 
the  true  meaning  of  the  expressions  in  our  books,  that 
all  presumptive  evidence  of  felony  should  be  warily 
pressed,  admitted  cautiously,  &c.,  is,  not  that  it  is  inca* 
pable  of  producing  a  degree  of  assurance  equal  to  that 
derivable  from  direct  testimony,  but  that  in  its  applica- 
tion tribunals  should  be  upon  their  guard  against  the 
peculiar  dangers  just  described.  Such  are  its  disadvan- 
tages. But  then,  on  the  other  hand,  a  chain  of  pre- 
sumptive evidence  has  some  decided  advantages  over  the 
direct  testimony  of  a  limited  number  of  witnesses,  which 
are  thus  clearly  stated  by  an  able  modem  writer  (m). 
"  1.  By  including  in  its  composition  a  portion  of  cir- 
cumstantial evidence,  the  aggregate  mass  on  either  side 
is,  if  mendacious,  the  more  exposed  to  be  disproved. 
Every  jfalse  allegation  being  liable  to  be  disproved  by 
any  such  notoriously  true  fact  as  it  is  incompatible  with ; 
the  greater  the  number  of  such  distinct  false  facts,  the 


{k)  3  Benth.  Jad.  £▼.  249; 
Ph.  &  Am.  £v.  459;  Bonnier, 
Traits  des  Preuves,  §  637. 

(/)  Bacon,  Nov.  Organ.  Aphor. 
45 ;  R.  V.  Hodgey  2  Lew.  C.  C. 
227,  per  Alderaon,  B.;  Ph.  & 


Am.  £▼.  459.    See  further  infra, 
sect  3,  sub-sect.  2. 

(m)  3  Benth.  Jud.  £▼.  251—2. 
See  also  Paley's  Moral  and  Poli- 
tical Philoflopby,  bk.  6,  ch.  9. 
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more  the  aggregate  mass  of  them  is  exposed  to  be  dis- 
proved :  for  it  is  the  property  of  a  mass  of  circumstantial 
eyidence,  in  proportion  to  the  extent  of  it,  to  bring  a 
more  and  more  extensive  assemblage  of  facts  under  the 
cognizance  of  the  judge.  2.  Of  that  additional  mass  of 
facts,  thus  apt  to  be  brought  upon  the  carpet  by  circum- 
stantial evidence,  parts  more  or  less  considerable  in 
number  will  have  been  brought  forward  by  so  many 
different  deposing  witnesses.  But,  the  greater  the  num- 
ber  of  deposing  witnesses,  the  more  seldom  will  it 
happen  that  any  such  concert,  and  that  a  successful  one, 
has  been  produced,  as  is  necessary  to  give  effect  to  a 
plan  of  mendacious  testimony,  in  the  execution  of  which, 
in  the  character  of  deposing  witnesses,  divers  individuals 
are  concerned.  3.  When,  for  giving  effect  to  a  plan  of 
mendacious  deception,  direct  testimony  is  of  itself,  and 
without  any  aid  from  circumstantial  evidence,  regarded 
as  sufficient ;  the  principal  contriver  sees  before  him  a 
comparatively  extensive  circle,  within  which  he  may  ex- 
pect to  find  a  mendacious  witness,  or  an  assortment  of 
mendacious  witnesses,  sufficient  to  his  purpose.  But 
where,  to  the  success  of  the  plan,  the  fabrication  or 
destruction  of  an  article  of  circumstantial  evidence  is 
necessary,  the  extent  of  his  field  of  choice  may  in  this 
way  find  itself  obstructed  by  obstacles  not  to  be  sur- 
mounted." Lest  too  much  reUance  should  be  placed  on 
this,  it  is  important  to  observe  that  circumstantial  evi- 
dence does  not  always  contain  either  numerous  circum- 
stances or  circumstances  attested  by  numerous  witnesses, 
and  also,  that  the  more  trifling  any  circumstance  is  in 
itself  the  greater  is  the  probability  of  its  being  inaccu- 
rately observed  and  erroneously  remembered  (n).  But 
afier  every  deduction  made,  it  is  impossible  to  deny  that 
a  conclusion .  deduced  from  a  process  of  well  conducted 
reasoning  on  evidence  purely  presumptive  may  be  quite 

(n)  19  Ho.  St  Tr.  74,  note 
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as  convincingy  and  in  some  cases  far  more  convincing, 
tlian  one  arising  from  direct  testimony  (o). 


Probative  force 
of  a  chain  of 
presamptive 
proof. 


§  289.  The  elements,  or  links,  which  compose  a  chain 
of  presumptive  proof  are  certain  moral  and  physical  co- 
incidences, which  individually  indicate  the  principal  fact; 
and  the  probative  force  of  the  whole  depends  on  the 
number,  independence,  weight,  and  consistency  of  those 
elementary  circumstances.    A  number  of  circumstances, 
each  individually  very  slight,  may  so  tally  and  confirm 
each  other  as  to  leave  no  room  for  doubt  of  the  fact 
they  tend  to  establish.     *^  Infirmiora  [argumenta]  con- 
greganda  sunt  »  »  *  *.     Singula  levia  sunt,  et  com- 
munia:   universa  vero  nocent,  etiamsi  non  ut  fulmine, 
tamen  ut  grandine  ( j')."     Not  to  speak  of  greater  num- 
bers; even  two  articles  of  circumstantial  evidence, — 
though  each  taken  by  itself  weigh  but  as  a  feather, — 
join  them  together,  you  will  find  them  pressing  on  a 
delinquent  with  the  weight  of  a  mfll-stone(9).    Thus,  on 
an  indictment  for  uttering  a  bank-note  knowing  it  to  be 
counterfeit,  proof  that  the  accused  uttered  a  counterfeit 
note  amounts  to  nothing,  or  next  to  nothing, — any  per- 
son might  innocently  have  in  his  possession,  and  offer  in 
payment,  a  counterfeit  note :  but  suppose  further  proof 
adduced,  that,  shortly  before  the  transaction  in  question, 
he  had  in  another  place,  and  to  another  person,  offered 
another  counterfeit  note  of  the  same  manufacture,  the 
presumption  of   guilty  knowledge   becomes    tolerably 
strong  (r).     If,  however,  all  the  circumstances  proved 
arise  from  on6  source  they  are  not  independent  of  each 
other,  and  an  increase  in  the  number  of  the  circum- 


(o)  1  East,  P.  C.  223;  per 
Mounteney,  B.,  in  Annesley  v. 
The  Earl  of  AngUtea,  17  Ho. 
St.  Tr.  1430;  Paley's  Mor.  Phi- 
los.  bk.  6,  cb.  9. 

{p)  Quint  Inst.  Orat.  lib.  5, 
c.  12. 


{q)  3  Benth.  Jud.  £▼.  242. 

(r)  See  K.  v.  WylU,  ox  WhUey, 
1  N.  R.92;  2  Leacb,  C.  L.  983; 
R.  V.  BuU,  R.  &  R.  C.  C.  132 ; 
1  Campb.  324;  E.  v.  Grtm^  3 
Car.  &  K.  209. 


DIRECT  AND  CIRCUMSTANTIAL  EVIDENCE,  ETC. 


371 


stances  will  not  in  such  a  case  increase  the  probability 
of  the  hypothesis  (s).  It  is,  however,  of  the  utmost 
importance  to  bear  in  mind,  that,  where  a  number  of 
independent  circumstances  point  to  the  same  conclusion, 
the  probability  of  the  justness  of  that  conclusion  is  not 
merely  the  sum  of  the  simple  probabilities  of  those  cir- 
cumstances, but  is  the  multiplied,  or  compound  ratio  of 
them(0.   Lastly,  the  circumstances  composing  the  chain 


(i)  Beccaria,  Dei  Delitti  e  delle 
Pene,  $  7;  1  Stark.  £?.  567,  3rd 
Ed.;  Id.  851,  4th  Ed. 

(0  1  Stark.  Ev.  568.  3rd  Ed. ; 
jU.  853, 4th  Ed. ;  2  £▼.  Poth.  342. 
The  poaition  that  the  degree  of 
anorance  of  the  guilt  of  an  ac- 
cused person  derived  from  a  long 
and  connected  chain  of  presump- 
tive  evidence  may  equal,  and  in 
many  cases  far  exceed,  that  de- 
rived from  a  limited  portion,  (and 
in  most  criminal  cases  it  must  ne- 
cessarily be  a  very  limited  portion), 
of  direct  testimony,  is  strongly  il- 
lostrated  hy  the  formulae  of  the 
mathematical  calculus  of  proba- 
bilitiesy  to  which  reference  has 
been  made  in  the  Introduction  to 
this  work,  sect  2,  ^  73,  n.  (7). 
Suppose  2  persons,  A.  &.  B.,  are 
charged  with  2  distinct  acts  equally 
criminal— say,  for  instance,  2  dis- 
tinct murders — and,  in  order  to 
siropliiy  the  question,  let  us  con- 
ceive the  probability  of  the  prin- 
cipal fact  equal  in  both  cases.  The 
evidence  against  A.  is  altogether 
direct,  consisting  of  the  positive 
testimony  of  two  toitneiset,  of 
apparently  equal  credit,  E.  and 
F.  The  probability  of  the  truth 
of  their  united  testimony  de- 
pends on  the  values  assignable 

B 


to  m  and  n  in  the  expressions 

— ; —  and  -.     Suppose, 

further,  that  the  probability  of  the 
guilt  of  the  accused,  A.,  arising 
from  the  evidence  of  each  of  these 
witnesses  taken  singly,  is  to  the 
contrary  probability  in  the  proper- 
tionof  1000  :  1.  The effectof  this 
is  to  render  m  =s  1000,  n = 1,  and 
p  =  2.  Substituting  these  values 
in  those  expressions,  we  shall  have 

mP    __    (1000)*       1000000 
mP+np'^{\imY'^l     lOOOOOl  ' 
nP  1 


and 


or. 


the 


mP+nP  1000001' 
probability  of  trutli  is  to  that  of  er- 
ror :  :  1000000  :  l.  Return  now 
to  the  case  of  B.,  all  the  evidence 
against  whom  is  purely  circum- 
stantial and  presumptive.  Instead 
of  two  witnesses  to  the  fact,  there 
are  Iwentyfowr  circumstances  ad- 
duced in  evidence.  The  probability 
of  guilt,  resulting  from  each  singly, 
to  that  of  innocence,  we  will  take 
as  low  as  2  :  1.  We  then  have 
m  =  2,  n:scl,  andp=24.  Sub- 
stituting these  values  as  before, 

tnP 16777216 

''^S®*   TO^+np— I67772f6+1 

,      nJ»  1 

find , —  =  ::^m^^^^  ^  :  m f  or, 

mP-^nP      16777216-l-r      ' 

the  probability  of  his  guilt  is  to 
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must  all  be  consistent  with  each  other^ — a  principle 
sufficiently  obvious  in  itself^  and  which  will  be  further 
lUustrated  presently  (u). 


PresumptioQ. 


§  290.  The  term  "  presumption/'  in  its  largest  and 
most  comprehensive  signification,  may  be  defined,  where, 
in  the  absence  of  actual  certainty  of  the  truth  or  false- 
hood  of  a  fact  or  proposition,  an  inference,  affirmative  or 
disaffirmative  of  that  truth  or  falsehood,  is  drawn  by  a 
process  of  probable  reasoning  from  something  which  is 
taken  for  granted  (x).     It  is,  however,  rarely  employed 


that  of  bis  innocence  in  a  propor- 
tion exceeding  sixteen  tnilliom  to 
unity.  It  will,  of  course,  be  un- 
derstood tbat  these  numbers  are 
only  assumed  for  the  purpose  of 
illustration;  but  the  above  ex- 
pressions dearly  shew,  that,  how- 
ever high  the  credit  of  an  eye- 
witness be  taken,  circumstances 
may  so  accumulate  as  to  give  a 
probability  greater  than  any  as- 
signable. 

(u)  Infra,  sect.  3,  sub-sect  2. 

(x)  **  Prsesumptio  n  ihil  est  aliud, 
qu^m  aiguraentum  verisimile, 
communi  sensu  perceptum  ex  eo, 
quod  plenimque  fit,  aut  fieri  in- 
telligitur. "  M  attbaeus,  de  Crimin. 
ad  lib.  48  Dig.  tit.  15,  c.  6. 
The  definition  of  Huberus,  Prsel. 
Jur.  Civ.  lib.  22,  tit.  3,  N.  14, 
is  much  the  same — '^  Anticipatio 
judicii,  de  rebus  incortis,  ex  eo, 
quod  plenimque  fit,  percepta." 
SeealsoM/.N.3.  «  Est  nihil  aliud 
prsesumptio  quam  opinio  ex  pro- 
babili  ratiocinatione  concepta." 
Vinnins,  Jurispr.  Contr.  lib.  4, 
cap.  36.  "  Prsesumptio  est  proba- 
tio  negotii  dubii  ex  probabilibus 


aigumentis.*'  G.A.Struviiis,Syn- 
tag.  Jur.  Civ.  Exercit.  28,  Art 
XV .  ^  Prsesumptio  est  probatio 
per  argumenta  probabilia  facta." 
Westenbergius,  Principia  Juris, 
lib.  22,  tit  3,  §  21.  See  also  ic^ 
§  4.  "  Prsesumptio  est  collectio, 
seu  illatio,  probabilis  ex  argu- 
mentis  per  rerum  circumstantias, 
frequenter  evenientibus,  conjici- 
ens."  Strauchius,  ad  Univ.  Jus 
Privat&c.  Dissert.  25,  Apbor.  33. 
J.  Voet,  Ad  Pand.  lib.  22,  Ut 
3,  n.  14,  says  presumptions  are 
'*  Conjecturse  ex  siguo  verisimili 
ad  probandum  assumptae ;  vel 
opiniones  de  re  incertft,  necdum 
penitiis  probata."  '*  On  pent 
d^finir  la  pr^somption,  un  juge- 
ment  que  la  loi  ou  l*homme  porte 
sur  la  v^rit^  d*une  chose,  par  une 
consequence  tir^e  d*une  autre 
chose.  Ces  consequences  sont 
fondles  sur  ce  qui  arrive  com- 
mun^ment  et  ordinairement" 
Pothier,  Traits  des  Obligations, 
Part  4,  ch.  3,  sect  2,  §  839.  See 
also  Bonnier,  Traits  des  Preuves, 
§  635.  "  A  presumption  of  any 
fact  is,  properly,  an  inferring  of 
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in  jurisprudence  in  this  extended  sense.     Like  **  pre-  Legal  8igDi6ca- 
sumptire  evidence"  (y),  it  has  there  obtained  a  restricted  ^°°' 


that  fiict  from  other  facts  that 
are  known;  it  is  an  act  of  reason- 
ing; and  much  of  human  know- 
ledge on  all  subjects  is  derived 
from  this  source.  •  •  •  *.  In 
matters  that  regard  the  conduct 
of  men,  the  certainty  of  mathe- 
matical demonstration  cannot  be 
required  or  expected."  Per 
Abbott,  C.  J.,  in  R.  ▼.  Burdett, 
4  B.  &  A.  161, 162.  «  Where  the 
existence  of  one  fact  so  necessa- 
rily and  absolutely  induces  the 
supposition  of  another,  that  if  the 
one  is  true,  the  other  cannot  be 
&]se,  the  term  presumption 
cannot  be  legitimately  applied." 
2  Evans,  Poth.  329.  See  also 
Locke  on  the  Human  Under- 
standing, B.  4,  ch.  14,  §  4.  The 
following  very  difierent  definition 
is  however  given  in  an  able  trea- 
tise on  the  Law  of  Evidence. 
'*  A  presumption  may  be  defined 
to  be  an  inference  as  to  the  ex- 
istence of  one  fact,  from  the  exist- 
ence of  some  other  fact,  founded 
upon  a  previous  experience  of 
their  connection.  To  constitute 
such  a  presumption,  a  previous 
experience  of  the  connection 
between  the  known  and  inferred 
facts  is  essentia],  of  such  a  nature, 
that  as  soon  as  the  existence  of 
the  one  is  established,  admitted, 
or  assumed,  the  inference  as  to 
the  existence  of  the  other  imme- 
diately arises,  independently  of 
any  reasoning   on    the  subject. 


It  also  follows,  from  the  above 
definition,  that  the  inference  may 
be  either  certain,  or  not  certain, 
but  merely  pro^6/6,  and  therefore 
capable  of  being  rebutted  by 
proof  to  the  contrary.  Accord- 
ing to  some  writers,  the  term 
presumption  is  not  strictly  appli- 
cable where  the  inference  is  a 
necessary  one,  and  absolutely 
conclusive,  as  where  it  is  founded 
on  the  certain  and  invariable 
course  of  nature.  ••»••, 
Such  a  distinction  appears  how- 
ever to  be  an  unnecessary  one; 
and  it  may  well  be  doubted  whe- 
ther the  distinction  be  founded  on 
sound  principles.  The  Roman 
lawyers  used  the  term  in  the 
more  extensive  sense.  Their 
prasumptio  juris  et  de  jure  was 
conclusive."  3  Stark.  Ev.  927, 
3rd  edit  With  respect  to  this 
last  observation,  it  is  to  be  re* 
marked  that  the  prsesumptio 
juris  et  de  jure  of  the  Roman 
law  derived  its  conclusive  effect, 
not  from  the  supposed  force  of 
the  inference,  but  because  the 
law  superadded  something  to  its 
own  presumption.  That  sort  of 
presumption  is  defined  both  by 
Alciatus  and  Menochius  **  dis- 
positio  legis  aliquid  prssumentis, 
et  super  prsesumpto  tanquam  sibi 
comperto  statuentis."  Alciatus, 
de  Prses.  Pars  2,  N.  3;  Meno- 
chius, de  Prses.  lib.  1,  qusest  8, 
N.  1.     "  Prsesumptio  juris  et  de 


(y)  See  Introd.  sect.  1,  ^27,  and  supra,  §  286. 
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legal  signification,  and  is  used  to  designate  an  inference, 
affirmative  or  disaffirmative  of  the  existence  of  some  fact. 


jure,"  says  Vinnius,  Jurisp.  Con- 
tract, lib.  4,.  cap.  36,  '^dicitur, 
cum  lex  ipsa  praisumit  et  simul 
disponit:    si   modb  praesumptio, 
ac  non  potiilis  juris  qutedam  con- 
stitutio  dicenda  est."    And  the 
same  may  be  said  of  the  con- 
clusive presumptions  of  our  own 
law,    in    which    **  the    rule    of 
law  merely  attaches  itself  to  the 
circumstances,  when  proved;  it  is 
not  deduced  from   them.     It  is 
not  a  rule  of  inference  from  tes- 
timony ;  but  a  rule  of  protection, 
as  expedient,  and  for  the  general 
good."     1  Greenl.  £v.  §  32,  4th 
Ed.     This  use  of  presumption  as 
a  generic  term,  applicable  to  cer- 
tain as  well  as  to  contingent  in- 
ferences, is  indeed  justified  by  the 
example   of  some  other  distin- 
guished writers  (Menoch.dePr8es. 
lib.  1,  quaest  3  &  quaest.  7,  NN. 
2  &  3 ;    Titius,  Jus  Privat.  lib. 
2,  c.  11,  ^  14,  &c.);   but  their 
authority  is  overborne  by  those 
collected  above,  the  number  of 
which  might  easily  be  increased. 
Try  the  question  by   this   test. 
Would  it  be  correct  to  say  that 
sexual    intercourse    is  presumed 
from  parturition;   or  that  inno- 
cence is  presumed  from  proof  of  an 
alibi?   Nor  does  the  quality  above 
attributed  to  presumptions  as  their 
essential  ingredient,  namely,  that 
the  inference    is  made   without 
any  exercise  of  the  reasoning  fa- 
culties,  rest  on   a  much  better 
foundation.     The   inferring  one 
fact  from  another  must  ever  be 


an  act  of  reasoning,  however 
rapid  the  process,  or  however  ob- 
vious the  inference ;  and  although 
the  law  has  in  some  cases  added 
to  particular  facts  an  artificial 
weight  beyond  their  natural  ten- 
dency to  produce  belief,  still  many 
legal  presumptions  are  only  na- 
tural presumptions  of  fiict  recog- 
nized and  enforced  by  law. 

An  attentive  examination  of 
the  subject  will  shew  that  the 
English  '*  presumption,"  and 
the  Latin  "  prssumptio,"  are 
used  by  jurists  and  lawyers  in 
several  different  senses.  They 
will  be  found : — 1 .  In  the  origi- 
nal or  primary  one  stated  in  the 
text.  2.  In  the  strict  legal  sense 
there  explained.  3.  As  a  generic 
term  including  every  sort  of  re- 
6uf/a6/e  presumption ;  i.  e.,  rebut- 
table presumptions  of  law,  strong 
presumptions  of  fact,  mixed  pre- 
sumptions or  masses  of  evidence, 
direct  or  presumptive,  which  shift 
the  burden  of  proof  to  the  oppo- 
site party.  It  is  only  in  this 
sense  that  the  well  known  maxim, 
^*  Stabitur  praesumptioni  donee 
probetur  in  contrarium,"  holds 
good.  And  here  it  will  be  neces- 
sary to  advert  to  the  language  of 
L.  C.  B.  Gilbert,  who  says,  that 
presumption  is  defined  by  the  civi- 
lians, "  Conjectura  ex  certo  signo 
proveniens,  quae  alio  (non)  adducto 
pro  veritate  habetur."  Gilb.  £v. 
1 57, 4th  Ed.  This  is  far  from  cor- 
rect— the  above  definition  seems 
taken  from  a  somewhat  similar 
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drawn  by  a  judicial  tribanal,  by  a  process  of  probable 
reasoning,  from  some  matter  of  fact,  either  judicially 
noticed,  or  admitted,  or  established  by  legal  evidence  to 
the  satisfaction  of  the  tribunal  {z\ 

§  291.  '^  Presumption"  is  not  commonly  used  in  Eng-  Popular  ngni6. 
lish  law  in  its  popular  signification  of  presumptuousness,  ^^*'^°* 
arrogance,  blind  adventurous  confidence,  or  unwarrant- 
able assumption.     It  is,  however,  sometimes  found  in 
this  sense  in  our  books  and  statutes  (a). 


one  given  by  Alciatus  and  Meno- 
chius,  of  presumptions  of  laWf 
Alciat.  de  Prses.  Pan  3,  N.  I; 
Menoch.  de  Prses.  lib.  1,  quest 
8,  N.  1 ;  bat  is  wholly  inappli- 
cable either  to  preesumptiones 
juris  et  de  jure,  whose  very  nature 
is  to  exclude  all  proof  against 
what  they  assume  as  true,  or  to 
ihoee  presiunptions  of  fact  which 
are  too  slight  to  shift  the  burden 
of  proof.  4.  On  the  other  hand, 
the  word  presumption  has  even 
been  used  in  the  sense  of  irre- 
buttahle  presumption.  Thus  in 
the  work  entitled  '*  Grounds  and 
Rudiments  of  the  Law,  p.  186, 
A.D.  1751,"  we  find  it  sUted, 
"  Law  will  admit  no  proof  against 
that  which  the  law  presumeth." 
5.  In  its  popular  sense  of  pre- 
sumptnonsness,  arrogance,  blind 
adTCDturous  confidence,  or  un- 
warrantable assumption.  See 
note  (a)  to  §  291*  6.  The  Latin 
"  prsesumptio  "  had,  at  one  time 
at  least,  another  signification.  In 
the  Leges  Hen.  I.  c.  10,  §  1, 
we  find  the  expression  **  Pre- 
sumpcio  terre  vel  pecunie  regis," 
where  "  presumptio*'  is  used  iu 


the  sense  of  **  inyasio"  or  **  usur- 
patio."  See  the  Ancient  Laws 
and  Institutes  of  England,  a.d. 
1 840,  Vol.  1 ,  p.  5 19,  note  (6),  and 
Glossary.  Some  others  will  be 
found    in    Mascard.    de    Prob. 

quaest  10,  and  Miiller's  note  (a) 
to  Struvius'  Syntag.  Jur.  Civ. 
Exercit  28,  f  XV.  The  con- 
fusion necessarily  consequent  on 
so  many  meaniugs  for  the  same 
word,  joined  to  the  great  import- 
ance and  natural  difficulty  of  the 
subject  of  judicial  presumptions, 
fully  justify  Alciatus  in  speaking 
of  it  as  <' materia  valde  utilis  et 
quotidianft  in  practicA,  sed  con- 
fiisa,inextricabilisfer^."  Alciatus 
de  Prees.  P.  1,  N.  1. 

(s)  See  Domat,  Lois  Civiles, 
P.  1,  liy.  3,  tit.  6,  Preamb.  & 
sect.  4;  2  Ev.  Poth.  332. 

(a)  Doct.  &  Stud.  c.  26; 
LitL  R.  327;  Uargr.  Co.  Litt. 
155  b,  note  (5);  4  &  5  WiU.  & 
M.  c  23;  s.  10 ;  1  Geo.  I.  c.  13, 
s.  17,  Stat.  2;  19  Geo.  III.  c.  56, 
s.  3;  11  Geo.  IV.  &  1  Will  IV. 
c.  23,  s.  5;  6  &  7  Will.  IV.  c.  76, 
s.  8.  The  Latin  **  prsesumptio"  is 
frequently  used  in  this  sense  by 
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Division  of 
presumptions. 


§  292.  It  is  clear  that  presumptive  evidence,  and  the 
presumptions  to  which  it  gives  rise,  are  not  indebted  for 


Bracton  (see  fol.  lb,  §§  7  and  8; 
6  a,  §  5 ;  221  b,  §  2;,  as  also  by 
the  civiliaDs  and  canonists.  See 
Mascard.  de  Prob.  qusst  10, 
NN.  1,  5  &  6;  Alciat.  de  Frees. 
Pars  2,  N.  1,  &c. 

The  term  *'  Evidence/'  as  used 
in  our  jurisprudence,  is  almost  pe- 
culiar to  the  English  law  and  lan- 
guage; and  all  relating  to  what  we 
call  the  admissibility,  the  weight, 
&c.  of  evidence,  must  be  sought  for 
in  the  works  of  the  civilians  and 
canonists  under  the  head  *'pro- 
batio,"  and  in  those  of  the  French 
lawyers  under  that  of  **  preuve." 
But  in  addition  to  "  probatio" 
and  '' praesumptio/'  the  two 
former  had  several  expressions  to 
indicate  the  different  kinds  of 
proof,  and  the  degrees  of  convic- 
tion resulting  from  them,  which, 
although  in  a  great  degree  obso- 
lete, are  not  altogether  undeserv- 
ing notice.  The  most  remark- 
able are  . ''  plena  probatio"  and 
"  semiplena  probatio,"  which 
have  been  already  explained  in 
the  Introduction,  sect  2,  §  69 ; 
the  others  are,  "  Argumentum," 
««  Indicium,"  «  Signum,"  «  Con- 
jecture," "Suspicio,"  and  "  Admi- 
niculum."  The  term  '*  Argumen- 
tum"  included  every  species  of 
inference  from  indirect  evidence, 
whether  conclusive  or  presump- 
tive. See  MatthcBUS  de  Crimin. 
ad  lib.  48  Dig.  tit  15,  cap.  6; 
and  Vinuius,  Jurispr.  Contr.  lib. 
4,  cap.  25  &  36.  "  Indicium" 
— "  Indice"  in  the  French  law — 


answen  to  that  form  of  circum- 
stantial evidence  in  oura  where 
the  inference  is  only  presump- 
tive, and  was  used  to  designate 
the  fact  giving  rise  to  the  infer- 
ence rether  than  the  inference 
itself.  Under  this  head  were 
ranked  the  recent  possession  of 
stolen  goods,  vicinity  to  the  scene 
of  crime,  sudden  change  of  life  or 
circumstances,  &c.  See  Mascard. 
de  Prob.  lib.  1 ,  quasst.  1 5 ;  Meno  - 
chius  de  Prses.  lib.  1,  quaest  7; 
Encyclop^die  M^thodique,  tit. 
Jurisprudence,  Art  Indices;  Bon- 
nier, Traits  des  Preuves,  ^14 
&  636.  By  **  Signa"  was  meant 
indirect  evidence  coming  under 
the  cognizance  of  the  seuses: 
such  as  stains  of  blood  on  the 
person  of  a  suspected  murderer, 
indications  of  terror  on  being 
chaiged  with  an  offence,  &c. 
Quintil.  Inst.  Orat.  lib.  5,  c.  9 ; 
Menoch.  de  Pnes.  lib.  1,  quaest 
7,  NN.  31—37.  "  Conjecture" 
and  '^Suspido"  were  not  so  much 
modes  of  proof  as  expressions  de- 
noting the  strength  of  the  per- 
suasion generated  in  the  mind  by 
evidence.  The  former  u  well 
defined,  "  Rationabile  vestigium 
latentis  veritatis,  unde  nascitnr 
opinio  sapientis, "  Mascard.  de 
Prob.  quftst.  14,  N.  14;  or  a 
slight  degree  of  credence  caused 
by  evidence  too  weak  or  too  remote 
to  produce  belief  or  even  suspi- 
cion. It  is  only  in  the  character 
of  **  indicative"  evidence  that 
this  has  any  place  in  English  law 
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their  probative  force  to  positive  law.  When  inferring 
the  existence  of  a  fact  from  others^  courts  of  justice 
(assuming  the  inference  properly  drawn)  do  nothing 
more  than  apply^  under  the  sanction  of  the  law,  a  pro- 
cess of  reasoning  that  the  mind  of  any  intelligent  re- 
flecting being  would  have  applied  for  itself  under  similar 
circumstances ;  and  the  force  of  which  rests  altogether 
on  experience  and  observation  of  the  course  of  nature, 
the  constitution  of  the  human  mind,  the  springs  of  human 
action,  the  usages  and  habits  of  society,  &c.  (&).  All 
such  inferences  are  called  by  our  lawyers  presumptions  Presumptions  of 
of  feet,  or  natural  presumptions,  and,  by  the  civilians,  ^^ 
prtBsumptiones  hominis  (c) ;  in  order  to  distinguish  them 
from  others  of  a  technical  kind,  more  or  less  of  which 
are  to  be  found  in  every  system  of  jurisprudence,  known 
by  the  name  of  pr€e8umptiane8  juris,  or  presumptions  of  Presamptioos 

of  law. 


(see  Part  1,  ch.  1,  §  93).  '*  Sum- 
picio"  is  a  stronger  term — ''passio 
animi  aliquid  firmfter  non  eli- 
gentis."  Meuocbius,  de  Prses. 
lib.  1,  quaest.  8,  N.  41.  £.  g.  A. 
Bb  is  found  murdered.  C.  D.,  a 
man  of  bad  character,  is  thought 
to  have  had  an  interest  in  his 
death ;  this  might  give  rise  to  a 
conjecture  that  he  was  the  mur- 
derer, and  if  in  addition  to  this 
he  had,  a  short  time  before  the 
murder,  been  seen  near  the  spot 
where  the  body  wift  found  the 
feeling  in  favour  of  his  guilt  would 
amount  to  suspicion.  '*Admini- 
culum,"  as  its  etymon  implies, 
meant  any  sort  of  evidence, 
worthless  in  itself,  but  useful  to 
corroborate  other  evidence.  See 
Menoch.  de  Prses.  lib.  1,  qusst. 
7,  NN.  57,  58,  59.  These  dis- 
tinctions may  appear  subtilties  to 
US,  but  for  many  reasons  were 


not  without  their  use  in  the  sys- 
tems where  they  are  found.  The 
decision  of  all  questions  of  law 
and  fact  was  there  entrusted  to  a 
single  judge,  one  of  the  few  limi- 
tations to  whose  power  was  that 
the  accused  could  not  be  tortured 
in  the  absence  of  a  certain  amount 
of  evidence  against  him. 

(6)  *'The  presumption  of  a 
malicious  intent  to  kill,  from  the 
deliberate  use  of  a  deadly  weapon, 
and  the  presumption  of  aquatic 
habits  in  an  animal  found  with 
webbed  feet,  belong  to  the  same 
philosophy,  differing  only  in 'the 
instance,  and  not  in  the  principle 
of  its  application."  1  Greenl. 
£v.  §  14,  4th  Ed. 

(c)  Mascardus  de  Prob.  Con- 
clus.  1226,  however,  restricts  the 
expression  *'  natune  prsesumptio" 
to  presumptions  derived  from  the 
ordinary  course  of  nature. 
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Mixed  pre-        law  ((f).     To  these  two  classes  may  be  added  a  third, 
samp  ons.         ^hich,  as  partaking  in  some  degree  of  the  nature  of 

each  of  the  former,  may  be  called  preesumptiones  mixtae, 
mixed  presumptions,  or  presumptions  of  mixed  law  and 
fact.  And  as  presumptions  of  fact  are  both  unlimited 
in  number,  and  from  their  very  nature  not  so  strictly 
the  object  of  legal  science  as  presumptions  of  law  («), 
we  purpose,  in  accordance  with  the  example  of  most 
writers  on  evidence,  to  treat  of  the  latter  first  Mixed 
presumptions  naturally  follow  both;  and  the  present 
section  will  conclude  with  a  notice  of  conflicting  pre- 
sumptions.   ' 


law. 


Sub-Section  I. 

PRESUMPTIONS  OF  LAW,  AND  FICTIONS  OF  LAW. 

Presuroptionsor      §  293.  Presumptions,  or,  as  they  are  sometimes  called, 

"  intendments"  of  law,  and  by  the  civilians,  "  praesump- 
tiones  seu  positiones  juris,"  are  inferences  or  positions 
established  by  law,  common  or  statute ;  and  have  been 
shewn,  in  the  Introduction  to  this  work,  for  reasons 
which  it  is  unnecessary  here  to  repeat,  to  be  indispens- 
able to  every  well  regulated  system  of  jurisprudence  (/*). 
They  differ  from  presumptions  of  fact  and  mixed  pre- 
sumptions in  two  most  important  respects.  1st.  That 
in  the  latter  a  discretion,  more  or  less  extensive,  as  to 
drawing  the  inference  is  vested  in  the  tribunal,  while  in 
those  now  under  consideration  the  law  peremptorily 
requires  a  certain  inference  to  be  made  whenever  the 
facts  appear  which  it  assumes  as  the  basis  of  that  in- 
ference. If,  therefore,  a  judge  direct  a  jury  contrary  to 
a  presumption  of  law  a  new  trial  is  grantable  ex  debito 
justiticB  (ff) ;  and  if  a  jury,  or  even  a  succession  of  juries, 

(</)  See  lutrod.  sect.  2,  $§  42  (/)  Introd.  sect.  2,  §§  42  &  43. 

&43.  (g)  Phil.   &  Am.   £v.   464; 

(f)  Phil.  &  Am.  £v.  457.  Haire  v.  Wilton,  9  B.  &  C.  643. 
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disregard  such  a  presumption  new  trials  will  be  granted, 
toties  quoties,  as  matter  of  right  (A).  But  when  any 
other  species  of  presumption  is  overlooked  or  disre- 
garded, the  granting  a  new  trial  is  matter  for  the  dis- 
cretion of  the  court,  which  will  be  more  or  less  liberal 
in  this  respect  according  to  the  nature  and  strength  of 
the  presumption.  But  2nd,  (and  here  it  is  that  the  dif- 
ference between  the  several  kinds  of  presumptions  is  so 
strongly  marked),  as  presumptions  of  law  are,  in  reality, 
rules  of  law  and  part  of  the  law  itself,  the  court  may 
draw  the  inference  whenever  the  requisite  facts  are  de- 
veloped in  pleading,  &c.(i),  while  all  other  presumptions, 
however  obvious,  being  only  inferences  of  fact,  cannot 
be  made  without  the  intervention  of  a  jury. 

§  294.  The  grounds  of  these  preesumptiones  juris  are  Groands  of. 
various.  Some  of  them  are  natural  presumptions  which 
the  law  simply  recognizes  and  enforces.  Thus,  the  legal 
maxim  that  every  one  must  be  presumed  to  intend  the 
natural  consequence  of  his  own  act  (A);  and,  therefore, 
that  he  who  sets  fire  to  a  building  intended  injury  to  its 
owner  (/)>  and  that  he  who  lays  poison  for,  or  discharges 
loaded  arms  at  another  (9?i),  intended  death  or  bodily 
harm  to  that  person ;  merely  establishes  for  law  a  prin- 
ciple to  which  the  reason  of  man  at  once  assents.  But 
in  most  of  the  presumptions  we  are  now  considering  the 
inference  is  only  partially  approved  by  reason,  the  law, 
from  motives  of  policy,  attaching  to  the  facts  which  give 
rise  to  it  an  artificial  efiect  beyond  their  natural  tendency 
.  to  produce  belief.  Thus,  although  a  receipt  for  money 
under  hand  and  seal  naturally  gives  rise  to  a  presumption 

(A)  Phil.  &  Am.  £▼.  459  ;  1  C.  C.  169;  R.  y.  Farrington,  Id, 

Ph.  Ev.  467,  10th  Ed.;   Ttndal  207. 

v.  Brtnon,  1  T.  R.  167.  (0  R.  ▼.  Farrington,  R.  &  FL 

(i)  Steph.  Plead.  392,  5th  Ed. ;  C.  C.  207. 

1  ChiUy,  Plead.  221,  6th  Ed.  (m)  JR.  ▼.  Magagora,  R.  &  R. 

(k)  3  M.  &  Selw.  15 ;  9  B.  &  C.  C.  291. 
C.  645;  R.  V.  Shfppard,R.  &  K, 
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'of  payment,  stiU  it  does  not  necessarily  prove  it,  and  the 
conclusive  effect  of  such  a  receipt  is  altogether  a  creature 

.of  the  law.  So,  the  maxim  by  which  a  party  who  kills 
another  is  presumed  to  have  done  it  maliciously,  seems 
to  rest  partly  on  natural  equity  and  partly  on  policy. 
To  these  may  be  added  a  third  class,  in  which  the  prin- 
ciple of  legal  expediency  is  carried  so  far  as  to  establish 
inferences  not  perceptible  to  reason  at  all,  and  perhaps 

.even  repugnant  to  it.     Thus,  when  the  law  punishes 

foffences,  even  mala  prohibita,  on  the  assumption  that  all 
persons  in  the  kingdom,  whether  natives  or  foreigners, 
are  acquainted  with  the  common  and  general  statute 
law;  and  when  it  presumes  that  a  person  who  renders 
himself  executor  de  son  tort  has  in  his  possession  an  un- 
proved will  of  the  deceased,  it  manifestly  assumes  that 
which  has  no  real  existence  whatever,  though  the  arbi- 
trary inference  may  be  dictated  by  the  soundest  policy. 

It  rebuttable  ^  295.     A  very  important  distinction  exists   among 

faw^^or  pre^  ^  presumptions  of  law, — namely,  that  some  are  absolute 
Bumptiones  juris  ^nd  Conclusive,  called  by  the  common  lawyers  irrebut- 

ct  de  jure.  *'  ... 

table  presumptions,  and  by  the  civilians  pnpsumptianes 
juris  et  dejure;  while  others  are  conditional,  inconclu- 
sive, or  rebuttable^  and  called  by  the  civilians  prtssump- 
tiones  juris  tantitm,  or  simply  prasumptiones  juris. 
The  former  has  been  most  accurately  defined  by  the 
civilians  '^  Dispositio  legis  aliquid  praesumentis,  et  super 
preesumpto  tanquam  sibi  comperto,  statuentis."  They  add 
*'  Preesumptiojum  dicitur,  quia  lege  introducta  est;  et 
dejure,  quia  super  tali  prsesumptione  lex  inducit  firmum 
jus,  et  habet  earn  pro  veritate  (»)."  In  a  word,  they  are 
inferences  which  the  law  makes  so  peremptorily  that  it 
will  not  allow  them  to  be  overturned  by  any  contrary 
proof,  however  strong.  Thus,  where  a  cause  has  once 
been  regularly  adjudicated  upon  by  a  competent  tribunal, 

(n)  AIciatuB,  de  Prses.  Pars  2,      1,  quest  3,  N.  17;  Poth.  Obi. 
N.  3 ;  Menocliiusy  de  Prses.  lib,      §  807. 
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from  which  there  lies  no  appeal,  the  whole  matter  assumes 
the  form  of  res  judicata,  and  evidence  will  not  be  ad- 
mitted, in  subsequent  proceedings  between  the  same  par- 
ties, to  shew  that  decision  erroneous  (/}).  An  infant 
under  the  age  of  seven  years  is  not  only  presumed  inca- 
pable of  committing  felony,  but  the  presumption  cannot 
be  rebutted  by  the  clearest  evidence  of  a  mischievous ' 
discretion(9).  So,  a  bond  or  other  specialty  is  presumed  I 
to  have  been  executed  for  good  consideration,  and  no; 
proof  can  be  admitted  to  the  contrary  (r),  unless  the  in- 1 
sirument  is  impeached  for  fraud  (5).  A  receipt  under 
hand  and  seal  is  conclusive  evidence  of  the  payment  of  , 
money;  and  under  the  old  feudal  tenure  it  was  an  irre- 1 
buttable  presumption  of  law  that  a  person  under  the  age/ 
of  twentv-one  was  incapable  of  performing  knight  ser-^ 
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vice  (0» 


§  296.  These  conclusive  presumptions  have  varied  Number  of 
considerably  in  the  course  of  our  legal  history.  Many 
presumptions  which  in  earlier  times  were  deemed  abso- 
lute and  irrebuttable,  have,  by  the  opinion  of  later  judges, 
acting  on  more  enlarged  experience,  either  been  i-anged 
among  praesumptiones  juris  tantum,  or  considered  as 
presumptions  of  fact  to  be  made  at  the  discretion  of  a 
jury  (21).  On  the  whole,  modem  courts  of  justice  are 
slow  to  recognize  presumptions  as  irrebuttable,  and  dis- 
posed rather  to  restrict  than  extend  their  number.  By 
an  arbitrary  rule  to  preclude  a  party  from  adducing  evi- 
dence which,  if  received,  would  compel  a  decision  in  his 
favour,  is  an  act  which  can  only  be  justified  by  the 
clearest  expediency  and  soundest  policy ;  and  there  are 


(/>)  See  ififra,  ch.  9. 

(q)  1  Hale,  P.  C.  27—8;  4 
Blackst.  Comm.  23. 

(r)  Plowd.  308—9;  2  Stark. 
£▼.  930,  3rd  Ed. ;  Id.  747,  4th 
Ed. 


(t)  Stark,  in  loc.  cit.  See  Part 
2,  cb.  3,  sect  1,  §  220. 

(0  Litt.  sect.  103;  Co.  Litt 
78  b. 

(11)  Pb.  &  Am.  Ey.  460;  I 
Phil.  Ev.  469,  10th  Ed. 
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presumptioDS  still  retained  in  this  class  which  never 
ought  to  have  found  their  way  into  it 

Use  of  them.  ^  297.     Prsesumptiones  juris  et  de  jure  are  not,  how- 

ever, without  their  use.  On  the  contrary,  when  restrained 
within  due  limits,  they  exercise  a  very  salutary  effect  in 
the  administration  of  justice,  by  throwing  obstacles  in  the 
way  of  vexatious  litigation,  and  repressing  inquiries  where 
sound  and  unsuspected  evidence  is  not  likely  to  be  ob- 
tained. Among  the  most  useful  in  these  respects,  may 
be  ranked  the  principle  which  upholds  the  authority  of 
res  judicata,  the  intendments  made  by  the  courts  to  sup- 
port the  verdicts  of  juries,  and,  as  qualified  by  modem 
decisions,  the  doctrine  of  estoppel. 

Legal  fictiooa.  §  298.  Legal  '^  fictions"  are  closely  allied  to  irrebut- 
table presumptions  of  law.  '*  Fictio  est  legis,  adversus 
veritatem,  in  re  possibiU,  ex  just&  caus&,  dispositio  (x) :" 
in  other  words,  where  the  law,  for  the  advancement  of 
justice,  assumes  as  fact,  and  will  not  allow  to  be  dis- 
proved, something  which  is  false,  but  not  impossible. 
|The  difference  between  them  and  prsesumptiones  juris 
>et  de  jure  consists  in  tliis ;  that  the  latter  are  arbitrary 
inferences  which  may  or  may  not  be  true,  while  in 
the  case  of  fictions  the  falsehood  of  the  fact  assumed 
is  understood  and  avowed  (y).  ^^  Super  falso  et  certo 
•fingitur,  super  incerto  et  vero  praBSumitur  (jzr)."  Thus, 
the  prsesumptio  juris  et  de  jure  that  infants  under  the 
age  of  seven  years  are  doli  incapaces  for  felonious  pur- 

(j)  Gotbofred.  Not.  3,  ad  lib.  and  Palm.  354. 

22  Dig.  tit  3;  Westenbergius,  (y)  Huberus,  Prael.  Jur.  Civ. 

Principia  Juris,  ad  lib.  22  Dig.  lib.  22,  tit.  3,  N.  21 ;  Voet  ad 

tit.  3,  §  28;  Huberus,  PositioDes  Pand.  lib.  22,  tit  3,  N.  19;  Al- 

Jans,  ad  lib.  22   Dig.  tit.  3,  N.  ciatus,  de  Prss.  Para  1,  N.  4. 

25 ;  Menochius,  de  Pra^.  lib.  1,  {z)  Gotbof.  Not.  (3)  ad  lib.  22 

quaest.  8 ;  3  Blackat  Comm.  43,  Dig.  tit.  3. 
note  (b).    See  also  2  Rol.  502,. 
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poses  (a),  is  probably  true  in  general,  though  false  in 
particular  instances  ;  but  when,  in  order  to  give  jurisdic- 
tion to  the  courts  at  Westminster,  the  law  feigns  that  a 
contract  which  was  really  entered  into  at  sea  was  made 
at  the  Royal  Exchange  in  London  (&),  the  assumption  is 
avowedly  false,  and  a  fiction  in  the  completest  sense  of 
the  word. 

§  299.     Fictions  of  law,  as  justly  observed  by  Mr,  Use  of  them. 
Justice  Blackstone  (c),  though  they  may  startle  at  first, 
will  be  found  on  consideration  to  be  highly  beneficial  and 
usefiil.    They  are  invented,  say  the  civilians,  "  ad  conci- 
liandam  eequitatem,  cum  ratione  et  subtilitate  juris  (£?);'' 
and  it  is  a  well  known  maxim  of  the  common  law,  **  in 
fictione  juris  semper  subsi8tit8equitas(6);"  in  furtherance  Two  rules  re- 
of  which  principle  the  two  following  rules  have  been  laid  f^^°^  *^* 
down. 

§  300.  First,  fictions  are  only  to  be  made  for  necessity,  1st  Must  not 
and  to  avoid  mischief  (/),  and,  consequently,  must  never  cent"pa'tie»"°' 
he  allowed  to  work  prejudice  or  injury  to  an  innocent 
party  (^):  "Fictio  juris  non  operatur  damnum  vel  in- 
juriam  (A)."  Thus,  when  a  man  seised  in  fee  of  lands 
marries,  and  makes  a  feoffment  to  another,  who  grants 
a  rent-charge  out  of  it  to  the  feoffor  and  his  wife,  and  to 
the  heirs  of  the  feoffor,  the  feoffor  dies,  and  his  wife  re- 
covers the  moiety  of  the  land  for  her  dower  by  custom, 
she  may  distrain  but  for  half  of  the  rent-charge ;  for 
although,  by  fiction  of  law,  her  claim  of  dower  is  above 
the  rent,  yet,  if  that  fiction  were  carried  so  far  as  to  allow 

(a)  4  Blackst.  Comm.  23;  1  Litt  150a;  10Co.40a;  11  Co. 

Hale,  P.  C.  27—28.  51  a. 

(6)  3  Blackst  Comm.  107 ;  4  (/)  3  Co.  30  a,    Butler  and 

Inst.  134.  Baker*s  case. 

(c)  3  Blackst.  Comm.  43.  (g)  Id.  29;  11  Co.  51  a;  13 

(d)  Voet.  ad  Pand.  lib.  22,  tit  Co.  21  a. 

3,  N.  19.  (h)  Palm.  354.   See  also  3  Co. 

(e)  3  Blackst  Com.  43;  Co.      36  a,  and  2  RoL  502. 
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master.  So,  Ivhere  a  felonious  act  is  done  by  one  person 
in  the  presence  of  others  who  are  aiding  or  abetting 
him,  the  act  of  that  one  is,  in  contemplation  of  law, 
the  act  of  all  (a;), — ''qui  per  alium  facit,  per  seipsum 

To  thiogB.         fiicere  videtur  (y)/'     Second,  where  an  act  done  by  or 

to  one  thing  is  taken,  by  relation,  as  done  by  or  to 
another ;  as  where  the  possession  of  land  is  transferred 
by  livery  of  seisin,  a  mortgage  of  land  is  created  by 
delivery  of  the  title-deeds,  or  an  acceptance  of  a  por- 
tion of  goods  sold  is  treated  as  equivalent  to  a  taking 

To  place.  possession  of  the  whole.    Third,  fictions  as  to  place ;  as, 

in  the  case  already  put,  of  a  contract  made  at  sea,  or 
abroad,  being  treated  as  if  made  in  England,  and  the 
like  (z).  There  is  a  curious  instance  of  this  kind  of  fiction 
in  the  civil  law,  by  which  Roman  citizens  who  were  made 
prisoners  by  an  enemy  were  on  their  return  home  sup- 
posed never  to  have  been  prisoners  at  all,  and  entitled  to 
civil  rights  as  if  they  had  not  been  out  of  their  own 

Totima.  country  (a).     Fourth,  (and  lastly),  fictions  as  to  time. 

Thus,  where  a  feoffment  was  made  with  livery  of  seisin, 
a  subsequent  attornment  by  the  tenant  was  held  to  re- 
late back  to  the  time  of  the  livery  (b).  It  is  on  this 
principle  that  the  title  of  an  executor  or  administrator  to 
the  goods  of  the  testator  or  intestate  relates  back  to  the 
time  of  his  death,  and  does  not  take  effect  merely  from 
the  probate,  or  grant  of  the  letters  of  administration  (c) — 
an  extremely  useful  fiction,  to  prevent  tlie  property  of  the 
deceased  being  made  away  with.  And  it  is  a  fixed  prin- 
ciple, that  every  ratification  has  relation  back  to  the 
time  of  the  act  done, — "  Omnis  ratihabitio  retrotrahitur 
et  mandato  sequiparatur  (<2),"  a  maxim  known  in  the 

» 

(jr)  1  Hale,  P.  C.  437.  (c)  See  the  cases  oo  this  sub- 

{y)  Co.  Litt  258  a.    See  Dig.  ject  collected  in  Thorpe  v.  Siall- 

lib.  43,  tit.  16  J.  1,  §  12.  wod,  5  Man.  &  Or.  760 ;  FoUer 

(c)  3  Blackst  Comm.  107.  v.  Bata,  12  M.  &  W.  226,  and 

(a)  Dig.  lib   49,  tit.  15, 1.  12,  Morgan  ▼.  Thomas,  17  Jur.  283. 

§  6.  {d)  Co.  Litt.  207  a,  245  a, 

(6)  3  Co.  29  a.  258  a;  9  Co.  106  a;  3  a  Moor, 
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Roman  law :  see  Dig. lib.  46,  tit  3,  1.  12,  §  4;  lib.  43, 
tit.  16,  I.  1,  §  14;  lib.  3,  tit.  6,  1.  6,  §  9;  Cod.  lib.  4, 
tit  28, 1.  7:  and  which  has  been  well  explained  in  some, 
modem  cases  (e).  This  kind  of  fiction  is  also  largely  to 
be  found  in  the  procedure  of  the  courts,  where  it  is 
every  day's  practice  to  deliver  pleadings,  sign  judgments, 
and  do  many  other  acts  nunc  pro  tunc,  &c.  (/). 


tantum. 


§  303.  The  other  kind  of  presumptions  of  law,  which  Rebuttable  pre- 
we  have  called  rebuttable  presumptions,  or  prsesump-  law'^w  pr»- 
tiones  juris  tantdm,  have  been  thus  correctly  defined  by  sumptiones  juris 
one  of  the  civilians,  '^  Praesumptio  juris  dicitur,  quse  ex 
legibus  introducta  est,  ae  pro  veritate  habetur;  donee 
probatione  aut  preBsumptione  contrari^  fortiore  enervata 
fiierit  {gy  Every  word  of  this  sentence  is  worthy  atten- 
tion. First,  like  the  former  class,  these  presumptions 
are  intendments  made  by  law ;  but  then,  unlike  them, 
they  only  hold  good  until  disproved.  Thus,  although 
the  law  presumes  all  bills  of  exchange  and  promissory 
notes  to  have  been  given  and  indorsed  for  good  con- 
sideration, it  is  competent  for  the  parties  afiected  by 
these  presumptions  to  falsify  them  by  evidence  (A).  And 
the  legitimacy  of  a  child  born  during  wedlock  may  be 
rebutted  by  proof  of  the  absence  of  sexual  intercourse 
between  its  supposed  parents  (i).    So,  while  the  law  pre-| 


619 ;  6  Scott,  N.  R.  896 ;  2  Excb. 
1S5  and  188;  4  Id.  790,  798  ;  1 
Wins.  Saund.  264  b,  note  («). 

(«)  WiUony.  Tumwum,  6  Scott, 
N.  R.  894,  6  Man.  &  Gr.  236  ; 
Bird  V.  Browfif  4  Ezch.  786; 
Buron  ▼.  Denmany  2  Excb.  167. 

(J^  See  farther,  on  the  subject 
oTfictioDa  generally.  Finch,  Law, 
66,  and  on  fictions  by  relation, 
Butler  and  Baker't  cote,  3  Co. 
25  a,  and  2  Roll.  Abr.  tit.  Rela- 
tion, and  Treapait  per  Relation. 


(g)  Voet.  ad  Pandectas,  lib.  22, 
tit.  3,  N.  15.  Another,  more  an- 
cient, defines  a  presumption  of 
law,  **  Animi  legislatoris  ad  veri- 
simile  applicatio,  onus  probandi 
transferens."  Baldus,  in  Ruhr. 
Cod.  de  Probat  N.  8. 

(A)  3  Stark.  Ev.  930, 8rd  Ed. ; 
J(/.  747,  4th  Ed. ;  Byles  on  Bills, 
ch.  10. 

(i)  See  on  thu  subject  infra, 
sect.  2,  sub-sect.  1,  §  330. 
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I  sumes  every  infant  between  the  ages  of  seven  and  four- 

!  teen  to  be  incapable  of  committing  felony,  as  being  doli 

incapaz,  still  a  mischievous  discretion  may  be  shewn; 

and  there  are  many  instances  of  children  under  the  age 

j  of  fourteen  being  punished  capitally — malitia  supplet 

f8etatem(A).    To  this  class  belong  the  well-known  pre- 

^  it/Zm  t/  M/Q^^tr>  s^Miip^'o'^  against  guilt,  fraud,  idiotcy,  insanity,  infancy, 

Jjit^.-4.Kj^ //J7f.      and  coverture;  the  presumption  that  l^al  acts  have  been 

performed  with  the  solemnities  required  by  law,  that 
every  person  discharges  the  duties  or  obligations  which 
the  law  casts  upon  him  (/),  &c.  The  concluding  words 
of  the  definition  of  this  species  of  presumptions  shew 
that  they  may  be  rebutted  by  presumptive  as  well  as  by 
direct  evidence,  and  that  the  weaker  presumption  will 
give  place  to  the  stronger  (m). 


Sub-Section  II. 

PRESUMPTIONS  OF  FACT,  AND  MIXED  PRBSUMPTIONS. 

PresompUotti         ^  304.  We  now  return  to  a  more  particular  examination 
^   ^^  of  prsesumptiones  hominis,  or  presumptions  of  fact ;  in 

treating  of  which  it  is  proposed  to  consider — 1st.  The 
grounds  or  sources  whence  they  are  derived ;  2nd.  Their 
probative  force.  We  shall  then  briefly  explain  the  na- 
ture of  prsesumptiones  mixtee,  or  presumptions  of  mixed 
law  and  fact;  and,  lastly,  shew  the  extent  to  which  the 
discretion  of  juries  in  drawing  presumptive  inferences  is 
controlled  or  reviewed  by  courts  of  law. 

!•  OronndBand      §  305.  P.  The  grounds  or  sources  of  presumptions  of 
souroeBof.        ^^^^  ^^^  obviously  innumerable — they  are  co-extensive 

with  the  facts,  both  physical  and  psychological,  which 
may,  under  any  circumstances  whatever,  become  eviden- 
ce) 1  Hale,  P.  C. 26 ;  4  Blaekst      §  329. 
Corom.  23;  12  Ass.  pi.  30.  (m)  h^m^  8ub-«ect.  3. 

(/)  Infra^  sect.  2,  sub-sect.  1, 
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tiary  in  courts  of  justice  (n) : — ^but,  in  a  general  view, 
such  presumptions  may  be  said  to  relate  to  things,  per- 
sanSj  and  the  acts  and  thoughts  of  intelligent  agents  (o). 
With  respect  to  the  first  of  these,  it  is  an  established  Prosnmptioiis 
principle  that  conformity  with  the  ordinary  course  of  Jj|^*^^ 
nature  ought  always  to  be  presumed.  Thus,  the  changes 
and  order  of  the  seasons ;  the  rising,  setting,  and  course 
of  the  heavenly  bodies;  and  the  known  properties  of 
matter,  give  rise  to  very  important  presumptions  relative 
to  physical  facts,  or  things.  The  same  rule  extends  to  To  penons. 
persons.  Thus,  the  absence  of  those  natural  qualities, 
powers,  and  faculties  which  are  incident  to  the  human 
race  in  general  will  never  be  presumed  in  any  individual ; 
such  as  the  impossibility  of  living  long  without  food,  the 
power  of  procreation  within  the  usual  ages,  the  posses- 
sion of  the  reasoning  faculties,  the  common  and  ordinary 
understanding  of  man,  &c.  (p)  To  this  head  are  re- 
ducible the  presumptions  which  juries  are  sometimes 
called  on  to  make  relative  to  the  duration  of  human  life, 
the  time  of  gestation,  &c.  Under  the  third  class,  namely.  To  the  acts  and 
the  acts  and  thoughts  of  intelligent  agents,  come,  among  Irib^^nV^^nti. 
others,  all  psychological  facts ;  and  here  most  important 
inferences  are  drawn  from  the  ordinary  conduct  of  man- 
kind, and  the  natural  feelings  or  impulses  of  human  na- 
ture. Thus,  no  man  will  ever  be  presumed  to  throw 
away  his  property  (7),  as,  for  instance,  by  paying  money 
not  due  (r) ;  and  it  is  a  maxim,  that  every  one  must  be 
taken  to  love  his  own  offspring  more  than  that  of  ano- 
ther person,  &c.  (s)     Many  presumptions  of  this  kind 

(n)  **  Desumitur  [pneaomptio]  (o)  Hubema,  PrsL  Jur.  Civ. 

ex  penonia,  ex  causia,  ex  loco,  ex  lib.  22,  tit.  3,  n.  17. 
tempore,  ex  qualitate,  ex  ailentio,  (p)  Id. 

ex  familaritate,  ex  ftigft,  ex  negli-         (g)  Voet.  ad  Pand.  lib.  22,  tit. 

gentift,  ex  vicinift,  ex  obacuritate,  3,  n.  15;  Dig.  lib.  22,  tit  3,  L 

ex  eventu,  ex  dignitate,  ex  aetate,  25. 
ex  quantitate,  ex  amore,  ex  ao-  (r)  Id, 

cietate,  &e."    Matthaeua  de  Pro-  (<)  Co.  Litt.  373  a. 

bationibuB,  c  2,  n.  1. 
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(are  founded  on  the  customs  and  habits  of  society ;  as, 
for  instance,  that  a  man  to  whom  several  sums  of  money 
are  owing  by  another  will  take  in  the  debts  of  longest 
standing  first,  &c.  (t) 


2*.  Probative 
force  of  pre- 
lum ptive  evi- 
dence. 


Division  of  pre- 
sumptions  into 
violent,  proba- 
ble, and  light. 


Illustration  of 
violent  pre- 
sumption gi  ven 
by  Sir  £dw. 
Coke  and 
others. 


§  306.  2^.  The  vast  field  over  which  presumptive 
reasoning  extends  must  render  ineffectual  any  attempt 
to  reduce  the  presumptions  to  which  it  gives  rise  into 
definite  classes,  according  to  their  degree  of  probative 
force.  Some  classification,  however,  has  generally  been 
deemed  convenient  (u),  and  there  is  one  which,  on  the 
strength  of  some  high  authorities,  seems  to  have  be- 
come embodied  into  our  law  of  evidence.  '^Many 
times,"  says  Sir  Edward  Coke  (x),  ''juries,  together 
with  other  matter,  are  much  induced  by  presumptions ; 
whereof  there  be  three  sorts,  viz.  violent,  probable, 
and  light  or  temerary.  Violenta  pr^esumptio  is  many 
times  plena  probatio;  pr€Bsumptio  probabUis  moveth 
little ;  but  prcBsumplio  ievis  seu  temeraria  moveth  not  at 
all.''  As  an  instance  of  violenta  prsesumptio,  amounting 
to  plena  probatio,  the  same  author  (y),  and  in  this  he  is 
followed  by  several  others  of  great  eminence  (z),  puts  the 
case  of  a  man  being  run  through  the  body  with  a  sword 
in  a  house,  of  which  he  instantly  dies,  and  another 
man  is  seen  to  come  out  of  that  house  with  a  bloody 
sword,  and  no  other  man  was  at  that  time  in  the  house. 
"  This,"  observes  Lord  Chief  Baron  Gilbert  (a),  '*  is  a 
violent  presumption  that  he  is  the  murderer;  for  the 
blood,  the  weapon,  and  the  hasty  flight,  are  all  the  neces- 
sary concomitants  to  such  horrid  facts;  and  the  next 
pjcoof  to  the  sight  of  the  fact  itself,  is  the  proof  of  those 


(0  Glib.  Ev.  157,  158,  4th 
Ed.;  Poth.  Obi.  §  812;  Cod.  lib. 
10,  tit.  22, 1.3. 

(u)  A  large  number,  taken 
from  tbe  works  of  the  earlier  d- 
yilians,  are  collected  by  Meno- 
chius,  Tr.  de  Frees.  lib.  1,  qusst.  2. 


(x)  Co.  Litt  6  b. 

(y)  Id. 

(jgr)  2  Hawk.  P.  C.  c.  46,  s.  42; 
1  Stark.  Ev.  562,  3rd  Ed.;  Id. 
843,  4th  Ed. ;  Gilb.  Evid.  157, 
4th  Ed. 

(a)  Gilb«  in  loc.  cit. 


DIRECT  AND  OIBCUMSTANTIAL  BYIDBNCB,  BTC. 


391 


circumstances  that  do  necessarily  attend  such  fact" 
Notwithstanding  the  weight  of  authority  in  its  favour,  Obiectionstoit. 
the  above  illustration  of  violent  presumption  has  been 
made  the  subject  of  much  and  deserved  observation. 
If  the  authors  above  quoted  mean  to  say,  as  their 
words  imply,  that  there  is  no  possible  mode  of  recon- 
ciling the  above  facts  with  the  innocence  of  the  man 
seen  coming  out  of  the  house,  the  proposition  is  mon- 
strous !  Either  of  the  following  hypotheses  will  recon- 
cile them,  and  probably  others  might  be  suggested. 
First,  the  deceased,  with  the  intention  of  committing 
suicide,  might  have  plunged  the  sword  into  his  own 
body;  the  accused,  not  being  in  time  to  prevent  him, 
drew  out  the  sword,  and  ran  out,  through  confusion  of 
mind,  for  surgical  assistance  (&).  Second,  the  deceased 
and  the  accused  might  have  both  worn  swords ;  the  de- 
ceased, in  a  fit  of  passion,  attacked  the  accused;  the 
accused,  being  close  to  the  wall,  had  no  retreat,  and  had 
just  time  enough  to  draw  his  sword,  in  the  hope  of  keep- 
ing off  the  deceased,  who,  not  seeing  the  sword  in  time, 
ran  upon  it,  and  was  killed  (c).  It  is,  however,  possible 
that  Sir  Edward  Coke  and  Chief  Baron  Gilbert  only 
meant  that  the  above  facts  would  constitute  a  sufficient 
prima  facie  case  to  call  on  the  accused  for  bis  defence, 
and,  in  the  absence  of  explanation  by  him,  warrant  the 
jury  in  declaring  him  guilty  (d). 


{b)  3  Benth.  Jud.  Ev.  236; 
Burnett's  Crim.  Law  Scotl.  508. 

(r)  3  Benth.  Jud.  Ev.  236, 237. 

{(i)  Their  language  seems  to 
have  been  so  understood  by  Moun- 
teney,  B.,  in  the  case  ofAnnetley 
▼.  The  Earl  ofAnglaea.  (17  Ho. 
St.  Tr.  1430).  Mr.  Starkie  how- 
ever says  that  the  circumstances 
wholly  and  necessarily  exclude  any 
bat  one  hypothesis.  (1  Stark.  Ev. 
502,  3rd  Ed.;  Id.  844,  4th  Ed.) 


— ^The  illustration  given  by  Sir 
Edw.  Coke  of  a  violent  presump- 
tion is  very  ancient,  and  seems  to 
have  been  a  favourite  both  among 
the  early  civilians  and  common 
law  lawyers.  The  facts  stated  in 
the  text  are  expressly  adduced  by 
Bartolusyin  the  I4th  cenfury,  and 
other  writers  of  that  and  subse- 
quent periods,  as  conclusive  proof 
of  murder;  (Bartolus,  Comment 
in  2ndam  partem  Dig.  Novi,  de 
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Utility  of  three- 
fold classifica- 
tioD  doubtful* 


Illttftntion  of 
it. 


§  307.  The  utSity  of  the  classification  of  presumptions 
into  violent,  probable,  and  light,  is  very  questionable  (e) ; 
but  lest  it  be  thought  desirable  to  retain  it,  the  following 
good  illustration  is  added  from  a  well  known  work  on 
criminal  law.  ''  Upon  an  indictment  for  stealing  in  a 
dwelling-house,  if  the  defendant  were  apprehended  a  few 
yards  from  the  outer  door,  with  the  stolen  goods  in  his 
possession,  it  would  be  a  violent  presumption  of  his 
having  stolen  them ;  but  if  they  were  found  in  his  lodg- 
ings some  time  after  the  larceny,  and  he  refused  to 
account  for  his  possession  of  them,  this,  together  vrith 
proof  that  they  were  actually  stolen,  would  amount,  not 
to  a  violent,  but  to  a  probable  presumption  merely ;  but, 
if  the  property  were  not  found  recently  after  the  loss,  as, 
for  instance,  not  until  sixteen  months  after,  it  would  be 
but  a  light  or  rash  presumption,  and"  (understand  if 
standing  alone)  *^  entitled  to  no  weight"  (/). 


Di?inon  of  pre-  §  308.  A  division  of  presumptions  of  &cts,  more  accu- 
fotoS't  wf  "^^  ^"  principle  and  more  useful  in  practice,  is  obtained 
■trong.  by  considering  them  with  reference  to  their  effect  on  the 

onus  probandi,  or  burden  of  proof ;  the  general  principles 
and  rules  of  which  have  been  explained  in  a  former  part 
of  this  work  (g).  Praesumptiones  hominis,  or  presump- 
tions of  fact,  are  divided  into  slight  and  strong,  accord- 
ing as  they  do  or  do  not  affect  the  burden  of  proof  (A). 


Furtis,  121  a,  Ed.  Lugd.  1547); 
and  they  were  deemed,  in  our 
own  law,  sufficient  to  support  a 
counterplea  to  a  wager  of  battle, 
and  thus  oust  the  appellee  of  his 
right  to  invoke  the  judgment  of 
heaven.  Staundf.  P.  C.  lib.  3,  c  15. 
Counterplees  al  Battaile ;  Bracton, 
lib.  3,  fol.  137.  See  also  Britton, 
fol.  14.  Their  inconclusiveness, 
however,  did  not  escape  the  no- 
tice of  some  of  the  more  enlight- 


ened civilians,  both  before  and 
since  the  time  of  Coke.  See 
Boerius,  Qusestiones,  168;  Voet. 
ad  Pand.  lib.  22,  tit  3,  N.  14, 
&c. 

(«)  2  Gr.  Russ.  727. 

(/)  Archb.  Crim.  Plead.  199, 
12th  Ed. 

(g)  Svpra,  Book  1,  ch.  2. 

(A)  **  Prsesnmptio  [hominis] 
rect^  dividitur  in  leviorem,  et  foi^ 
tiorem.    Leviw  movet  auspicio* 
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Slight  presumptioDB,  although  sufficient  to  excite  sus-  Slight  pn- 
picion^  or  produce  an  impression  in  favour  of  the  truth  •*™P**°*'"» 
of  the  facts  they  indicate,  do  not,  when  taken  singly, 
either  constitute  proof,  or  shift  the  burden  of  proof,  do  not  consti- 
Thus,  stolen  property  found  in  the  possession  of  the  sup-  shift  ^faMi'biuden 
posed  criminal  a  long  time  after  the  theft,  though  well  ^  P*^'* 
calculated  to  excite  suspicion  against  him,  is,  when 
standing  alone,  insufficient  even  to  put  him  on  his  de- 
fence (t  )•     So,  when  money  has  been  stolen,  and  money 
similar  in  amount  and  the  nature  of  the  pieces  is  found 
in  the  possession  of  another  person,  but  none  of  the 
pieces  are  identified,  and  there  is  no  other  evidence 
against  him  (A).     And  in  the  civil  law,  where  a  guardian 
who  originally  had  no  estate  of  his  own  became  opulent 
during  the  continuance  of  his  guardianship,  this  fact, 
standing  alone,  was  deemed  insufficient  to  raise  even  a 
prima  facie  case  of  dishonesty  against  him  (/) ;  the  Code 
justly  observing,  ''  nee  enim  pauperibus  industria,  vel 
augmentum  patrimonii  quod  laboribus,  et  multis  casibus 
quseritur,  interdicendum  est.'*(m).     To  this  class  also 
belong  the  Resumptions  of  guilt  derived  from  footmarks 
resembling  tnose  of  a  particular  person  being  found  on 
the  snow  or  ground  near  the  scene  of  crime  (n),  the  pre- 
sumption of  homicide  from  previous  quarrels  (o),  or  from 
the  accused  having  a  pecuniary  interest  in  the  death  of 
the  deceased  (p). 

§  309.  But  although  presumptions  of  this  kind  are  of  ^^y^^  •^^^ 

lamptiook 
nem,    et  jndicem  qaodammodo      Id.  854, 4tb  Ed. 

iodinat;  wd  per  se  nulluin  habet  (/)  Voet.  ad  Pand.  lib.  22,  tit 

jaris  eSeetxan,  nee  onere  probandi  3,  N.  14. 

lerat"   Hubems,  PraeL  Jur.  Civ.  (m)  Cod.  lib.  5,  tit.  51,  1. 10 ; 

lib.  22,  tit.  3,  N.  15 ;  Matth.  de  2  Ey.  Potb.  345. 

Prob.  c.  2,  NN.  1  &  5;  Westen-  (n)  MatcardusdeProbat. quant. 

beigiui,  Principia  Juris,  Ub.  22,  8,  NN.  21—23. 

tit.  3,  H  26>  27.  (o)  Domat,  Lois  Civiles,  Part 

(i)  Supra^  Pkrt  2,  cb.  2.  1,  liv.  3,  tit  6,  Pr^amb. 

lit)  1  Stark.  Ev.  569, 3id  Ed. ;  (p)  3  Bentii.  Jud.  Ev.  188. 
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no  weight  when  standing  alone,  still  they  not  only  fonn 
important  links  in  a  chain  of  evidence,  and  frequently 
render  complete  a  body  of  proof  which  would  otherwise 
be  imperfect ;  but  the  concurrence  of  a  large  number  of 
them  may,  (each  contributing  its  individual  share  of  pro- 
bability), not  only  shift  the  onus  probandi,  but  amount 
to  proof  of  the  most  convincing  kind  (q).  Condemna- 
tions, even  of  capital  offences,  constantly  take  place  on 
this  kind  of  evidence  (r) ;  and  the  following  good  illus- 
tration, in  a  civil  case,  is  given  by  Pothier  from  the  text 
of  the  Roman  law : — **  A  sister  was  charged  with  the 
payment  of  a  sum  of  money  to  her  brother ;  after  the 
death  of  the  brother,  there  was  a  question,  whether  this 
was  still  due  to  his  representatives.  Papinian  held  that 
it  ought  to  be  presumed  that  the  brother  had  released  it 
to  his  sister ;  and  he  founded  the  presumption  of  such 
release  on  three  circumstances : — 1st,  The  harmony  which 
subsisted  between  the  brother  and  sister ;  2nd,  The  bro- 
ther having  lived  a  long  time  without  demanding  the 
money;  and  3rd,  From  a  great  number  of  accounts  being 
produced  which  had  passed  between  the  brother  and 
sister  upon  their  respective  affairs,  in  none  of  which  there 
was  any  mention  made  of  it  Each  of  these  circum- 
stances, taken  separately,  would  only  have  formed  a  sim- 
ple presumption,  insufficient  to  establish  that  the  deceased 
had  released  the  debt,  but  their  concurrence  appeared  to 
Papinian  to  be  sufficient  proof  of  such  release  («)." 


(g)  Poth.  Obi.  art.  815,  816; 
Huberu9,  Prael.  Jur.  Civ.  lib.  22, 
tit.  3,  N.  4  and!  6;  Id,  Positiones 
Jur.  sec.  Pand.  lib.  22,  tit.  3, 
N.  19 ;  Matth.  de  Crim.  ad  lib.  48 
Dig.  tit  15,  c.  6  ;  Voet.  ad  Pand. 
lib.  22,  tit.  3,  N.  18 ;  1  Stark.  Ev. 
570,  3rd  Ed. ;  Id.  855,  4th  Ed. 
**  A  man's  baring  observed  the 
ebb  and  flow  of  tlie  tide  to-day, 
aflfords  some  sort  of  presumption, 
though  the  lowest  unaginable,  that 


it  may  happen  again  to-morrow : 
but  the  observation  of  this  event 
for  so  many  days,  and  months, 
and  ages  together,  as  it  has  been 
observed  by  mankind,  gives  us 
a  full  assurance  that  it  will." 
Batler's  Analogy  of  Religion, 
Introduction. 

(r)  See  infra,  sect  3,  and  Ap- 
pendix, N.  2. 

(«)  Poth.  Obi.  art.  816.  This 
is  the  law  "  Procula,"  which  will 
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§  310.  Strong  presumptions  of  fact,  on  the  contrary ,  6*^oN^pre- 
shift  the  burden  of  proof,  even  though  the  evidence  to  ""bupden  of 
rebut  them  involve  the  proof  of  a  negative  (Q.  The  evi-  p«>of. 
dentiairy  fact  giving  rise  to  such  a  presumption  is  said  to 
be  "prim&  facte  evidence"  of  the  principal  fact  of  which 
it  is  evidentiary.  Thus,  possession  is  prim&  &cie  evi- 
dence of  property ;  and  the  recent  possession  of  stolen 
goods  is  suflBcient  to  call  on  the  accused  to  shew  how 
he  came  by  them,  and,  in  the  event  of  his  not  doing  so 
satisfactorily,  to  justify  the  conclusion  that  he  is  the  thief 
who  stole  them  (u).  So,  a  receipt  for  rent  accrued  due 
subsequently  to  that  sued  for  is  prim&  facie  evidence  of 
payment— as  it  is  unlikely  that  a  landlord  would  not  take 
in  the  debt  of  longest  standing  first  (v) :  and  a  beautiful 
instance  of  this  species  of  presumption  is  afforded  by  the 
celebrated  judgment  of  Solomon;  who,  with  the  view 
of  ascertaining  which  of  two  women  who  laid  claim  to 
a  child  was  really  the  mother,  gave  orders,  in  their  pre- 
sence, for  the  child  to  be  cut  in  two  and  a  part  given 
to  each,  on  which  the  real  mother's  natural  feelings  inter- 
posed, and  she  offered  rather  to  abandon  her  right  to  the 
child  than  suffer  it  to  be  put  to  death  (x). 


be  found  Dig.  lib.  22,  tit.  3, 1. 26. 
Sir  W.  D.  Evans,  in  his  valuable 
edition  of  Pothier,  observes  on 
tbis  passage,  tbat  it  does  not  suffi- 
ciently appear  from  tbe  law,  as 
given  in  the  Digest,  tbat  the  bro- 
ther had  lived  any  great  length  of 
time,  or  that  any  great  harmony' 
had  existed  between  him  and  his 
sister.  He  seems,  however,  to 
have  overlooked  the  phrase  quam- 
dm  vixit,  and  the  peculiar  ex- 
pression desideratum, 

(t)  **  Prsesumptiofortiorvocatur, 
quse  determinat  judicem,  ut  ere- 


dat,  rem  certo  modo  se  habere, 
non  tamen  quin  sentiat,  earn  rem 
aliter  se  habere  posse.  Ideoque 
ejus  hie  est  efiectus,  quod  trans- 
ferat  onus  probandi  in  adversa- 
rium,  quo  non  probante,  pro  ve- 
ritate  habetur."  Huberus,  Prael. 
Jur.  Civ.  lib.  22,  tit.  3,  N.  16.  See 
also,  Heinec.  ad  Pand.  Pars  4, 
§  124;  Matth.  de  Prob.  cap.  2, 
N.  5 ;  ViTestenbergius,  Principia 
Juris,  lib.  22,  tit.  3,  §  27. 

(u)  See  Part  2,  ch.2. 

(v)  Gilb.  Ev.  157,  4th  Ed. 

(f )  1  Kings,  iii.  16. 
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Effector.  §311.   Presumptions  of  this  nature  are  entitled  to 

great  weight,  and,  when  there  is  no  other  evidence,  are 
generally  decisive  in  civil  cases  (y).  In  criminal,  and 
more  especially  capital  ones,  a  greater  degree  of  caution 
is,  of  course,  requisite,  and  the  technical  rules  regu- 
lating the  burden  of  proof  cannot  be  always  so  strictly 
adhered  to  (z). 

Strong  piB-  §  312.  The  resemblance  between  inconclusive  pre- 

fiict  bow^dLun-  sumptions  of  law  and  strong  presumptions  of  fact 
gniihtble  from  cannot  have  escaped  notice — the  effect  of  each  being 
of  law.  to  assume  something  as  true  until  rebutted ;  and,  in- 

deed, in  the  Roman  law,  and  other  systems  where  the 
decision  of  both  law  and  fact  is  intrusted  to  a  single 
judge,  the  distinction  between  them  becomes  almost 
imperceptible  in  practice  (a).  But  it  must  never  be  lost 
sight  of  in  the  common  Jaw,  where  the  functions  of 
^  judge  and  jury  should  always  be  kept  distinct  Where 
a  presumption  of  law  is  disregarded  by  a  jury,  a  new 
trial  will  be  granted  ex  debito  justitisB ;  but  where  the 
presumption  disregarded  is  only  one  of  fact,  however 
strong  and  obvious,  the  granting  a  new  trial  is  at  the 
discretion  of  the  court  in  banc.  Uafortunately,  however, 
t  the  Une  of  demarcation  between  the  different  sorts  of 
i  presumptions  has  not  always  been  observed  with  the 
requisite  precision.  We  find  the  same  presumption 
spoken  of  by  judges,  sometimes  as  a  presumption  of 
law,  sometimes  as  a  presumption  of  fact,  sometimes  as 

a  presumption  which  juries  should  be  advised  to  make, 

• 

(y)  Hubenu,  PraeL  Jur.  Civ.  praes.  jur.)  "  non  malb  referun- 

lib.  22,  tit.  3,  N.  16.  tur,  si  hac  distinctione  placeat 

(2)  Id,  uti."     Hubenia,  Pral.  Jur.  CW. 

(a)  **  Quaelibet  exempla  fortio-  lib.  22,  tit  3,  N.  18.     See,  also, 

mm,    quas    dtzimus    Praesump-  Gresley,    Evidence   in    Equity, 

tionum,  quatenus  legibus  prodita  p.  372. 
sunt,   ad   banc   daasem"    («cil. 
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sometimes  as  one  which  it  was  obligatory  on  them  to 
make,  &c.  (b) 

§  313.  We  come  to  the  consideration  of  ''  mixed  Mixed  pre- 
presumptions ;"  or,  as  they  are  sometimes  called,  "  pre-  *""^  "" 
sumptions  of  mixed  law  and  fact,"  and  ''  presumptions 
of  fact  recognized  by  law."  These  hold  an  interme- 
diate place  between  the  two  former;  and  consist  chiefly 
of  certain  presumptiye  inferences  which  from  their 
strength,  importance,  or  frequent  occurrence,  attract  as 
it  were  the  observation  of  the  law,  and  being  constantly 
recommended  by  judges  and  acted  on  by  juries,  be- 
come in  time  as  familiar  to  the  courts,  and  occupy 
neariy  as  important  a  place  in  the  administration  of 
justice,  as  the  presumptions  of  the  law  itself.  Some  also 
have  been  either  introduced  or  recognised  by  statute. 
They  are  in  fact  a  sort  of  quasi  praesumptiones  juris,  and,  Oroondi  of. 
like  the  strict  legal  presumptions,  may  be  divided  into 
three  classes : — 1st  Where  the  inference  is  one  which 
common  sense  would  have  made  for  itself;  2nd.  Where 
an  artificial  weight  is  attached  to  the  e^dentiary  facts 
beyond  their  mere  natural  tendency  to  produce  belief; 


(6)  PhilL  &  Am.  Et.  460, 
461 ;  1  PhlU.  £▼.  470»  10th  Ed. 
Wlien  such  language  it  found  in 
the  judgments  of  the  miperior 
courti,  it  it  not  surprising  that 
the  proceedings  of  inferior  ones 
should  exhibit  even  greater  in- 
accuiacy  and  confusion.  No- 
thing, for  instance,  is  more  com- 
mon than  to  hear  a  jury  told 
from  the  hench,  that  when  stolen 
pwpeitj  is  found  in  the  posses- 
aion  of  m  .party  shortly  after  a 
theft,  tke  iaw  praumet  him  to  be 
tkc  ikiefi  —  a  direction   hoth 


wrong  and  mischievous, — as  cal- 
culated to  convey  to  the  minds 
of  the  jury  the  false  impression 
that  when  the  possession  of  the 
stolen  property  has  been  traced 
to  the  accused  their  discretionary 
functions  are  at  an  end.  Our  i 
ablest  judges  tell  juries  in  such 
cases  that  they  ought,  as  men  of 
common  sense,  to  make  the  pre- 
sumption, and  act  upon  it,  unless 
rebutted  either  by  the  eyidence 
or  explanation  of  the  accused,  or 
by  the  facts  as  they  appear  in  the 
evidence  for  the  prosecution.         , 
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and  3rd.  Where  from  motives  of  legal  policy  juries  are 
recommended  to  draw  inferences  which  are  purely  arti- 
ficial. The  two  latter  chiefly  occur  where  long  esta- 
blished rights  are  in  danger  of  being  defeated  by  tech- 
nical objections,  or  want  of  proof  of  what  has  taken 
place  a  great  while  ago ;  in  which  cases  it  is  every  day's 
practice  for  judges  to  advise  juries  to  presume  without 
proof  the  most  solemn  instruments,  such  as  charters, 
grants,  and  other  public  documents,  as  likewise  all  sorts 
of  private  conveyances  (c). 

Artificial  pre-         fc  314^  Artificial  presumptions  of  this  kind  require  to 

ramptioDs  for-  .  . 

roeriy  ctrried     be  made  with  caution,  and  it  must  be  acknowledged 
*^     '  that  the  legitimate  limits  of  the  practice  have  often  been 

very  much  overstepped  (d).  There  are  many  cases  in 
the  books  on  this  subject  which  cannot  now  be  con- 
sidered as  law,  and  some  of  which  even  border  on  the 
ridiculous.  In  an  action  on  the  game  laws,  it  was  sug- 
gested that  the  gun  vrith  which  the  defendant  fired  was 
not  charged  with  shot,  but  that  the  bird  might  have 
died  in  consequence  of  the  fright,  and  the  jury  having 
given  a  verdict  for  the  defendant,  the  court  refused 
a  new  trial  (fi) ;  and  in  another  case.  Lord  EUenbo- 
rough  is  reported  to  have  cited  with  approbation  an 
expression  of  Lord  Kenyon,  that,  in  favour  of  modem 
enjoyment,  where  no  documentary  evidence  existed,  he 
would  presume  two  hundred  conveyances,  if  neces- 
sary (/).  So,  in  Wilkinson  v.  Paj/ne{g),  which  was  an 
action  on  a  promissory  note,  given  to  the  plaintiff  by  the 

(c)  InfrOf  sect.  2,  sub-sect  3.  East,  132 ;    Gibson  v.  Clarke  1 

{d)  See  Doe  d.    Fenwick  ▼.  Jac.  &^  W.  161,  note. 

Reedt  5  B.  &  A.  232,  per  Ab-  (e)  Cited  by  Lord  Kenyon  in 

bolt,  C.  J. ;  Harmood  y.  Oglaw  Wilfumon  v.   Payne^   4  T.   R. 

der,  8  Ves.  130,  note,  per  Lord  469. 

Eldon,  -C. ;  Day  ▼.  Williams,  2  (/)  Countess  of  Dartmouth  ▼. 

C.   &  J.  460,  per  Bayley,  B. ;  Roberts,  16  East,  334. 

Doe   d.    Shewen  v.    Wroot,    6  (^)  4  T.  R.  468. 
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defendant  in  consideration  of  his  marrying  the  defendant's 
daughter,  to  which  the  defence  set  up  was  that  the 
marriage  was  not  a  legal  one,  as  the  parties  were  mar- 
ried by  licence  when  the  plaintiff  was  under  age,  and 
there  was  no  consent  of  his  parents  or  guardians;  it 
appeared  in  evidence  that  both  his  parents  were  dead 
when  the  marriage  was  celebrated,  and  there  was  no 
legal  guardian ;  bat  the  plaintiff's  mother,  who  survived 
the  &ther,  on  her  death-bed  desired  a  friend  to  become 
guardian  to  her  son,  with  whose  approbation  the  mar* 
riage  was  had.  It  also  appeared  that,  when  the  plain- 
tiff came  of  age,  his  wife  was  lying  in  extremis  on  her 
deathbed,  and  died  in  three  weeks  afterwards ;  but  in 
her  lifetime  she  and  the  plaintiff  were  always  treated  by 
the  defendant  and  his  family  as  man  and  wife.  Upon 
these  facts,  Gbrose,  J.,  left  to  the  jury  to  presume  a  sub- 
sequent  legal  marris^e,  which  they  did  accordingly,  and 
found  a  verdict  for  the  plaintiff,  and  the  court  refused  a 
new  trial  (A).  This  case  has  been  severely  commented 
on  by  Sir  W.  D.  Evans  (i) ;  and  indeed,  it  is  impos- 
sible not  to  assent  to  the  observation,  that  rulings  of 
this  kind  afford  a  temptation  to  juries  to  trifle  with 
their  oath,  by  requiring  them  to  find  as  true  facts  which 
are  probably,  if  not  obviously,  false  (i).  Of  late  years 
more  correct  views  have  grown  up;   and  in  several 


(A)  Thfite  are  not  the  only  in- 
stances  which  might  be  cited.  See 
the  case  of  Powell  v.  MUbanke, 
Cowp.  103  (n.),  where  Lord 
Mansfield  advised  a  juiy  to  pre- 
same  a  grant  from  the  crown,  on 
the  strength  of  enjoyment  under 
two  presentations  stolen  from  the 
crown.  That  case  was  condemn* 
ed  by  Lord  Eldon  in  Harmood  v. 
Oglender,  8  Yes.  130,  note,  and 
was  spoken  of  by  Eyre,  C.  B., 
in  Gibion  v.  Clarke,  1  Jac.  & 


W.  161,  note,  as  *'  presnmption 
run  mad."  See,  also,  Doe  d. 
BrUtowe  ▼.  Pegge,  I  T.  R.  758, 
note ;  and  Latie  v.  Holfordf  B. 
N.P.  110. 

(i)  2  £v.  Poth.  330.  See, 
also,  Gresley,  Evid.  in  £q.  374 ; 
and  per  Parke,  B.,  in  Doe  d. 
Lewis  ▼.  Davkty  2  M.  &  W. 
511. 

{k)  3  Stark.  Ev.  934, 3rd  Ed. ; 
Id.  754,  4th  Ed. ;  2  Ev.  Poth. 
331. 
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modem  cases  judges  have  refused  to  direct  certain 
Legitimate  Qie  artificial  presumptions  to  be  made(/).  Stilly  when  re- 
^      '"*  strained  within  their  legitimate  limits,  presumptions  of 

this  kind  are  not  without  their  use.  The  supposing  ab- 
surdities, in  order  to  meet  the  exigency  of  a  particular 
case,  must  ever  be  fraught  with  mischief;  but  it  is  evi- 
dently different  when,  in  conformity  to  a  settled  rule 
of  practice,  juries  are  directed  to  presume  the  exist^ice 
of  ancient  documents,  or  the  destruction  of  formal  ones, 
or  to  make  other  presumptions  on  subjects  necessarily 
removed  from  ordinary  comprehension,  but  which  the 
rules  of  law  require  to  be  submitted  to  and  determined 
by  them  instead  of  the  court,  within  whose  province 
they  would,  perhaps,  more  properly  come.  Both  judges 
and  juries  are  frequently  compelled,  in  obedience  to  the 
Statutes  of  Limitations  and  the  strict  presumptions  of 
law,  to  assume  as  true  facts  which  in  reality  are  not  so, 
and  the  ends  of  justice  may  render  a  similar  course 
necessary  in  the  case  of  those  mixed  presumptions 
which,  although  not  technically,  are  virtually  made  by 
law.  Some  of  the  most  important  of  these  presumptions 
have  in  modern  times  been  erected  by  the  legislature  into 
fixed  rules  of  law  (m). 

Direeiion  to  §  315.  The  terms  in  which  presumptions  of  fact  and 

M«mmp^''of  ™xed  presumptions  should  be  brought  under  the  con- 

•  *i°?  **'    H    ^^^^^^^^^'^  ^^  juries  by  the  court  depend  on  their  weight, 

fgcL  either  natural  or  technical.    When  the  presumption  is 

one  which  the  policy  of  law  and  the  ends  of  justice  re- 
quire to  be  made,  such  as  the  existence  of  moduses,  and 

(/)  Doe  d.  Fenwick  ▼.  Reed,  12  A.  &  E.  512. 

5B.&A.232;  Doe  d.  Howton  (m)  See  3  &  4  Will  IV.  c.  42, 

V.  Waterton,  3  Id.  149 ;  Doe  d.  g.  3 ;  infra,  eect.  2,  mib-iect  6 : 

Hammond  v.    Cooke,  6   Bingh.  2  &  3  Will.  IV.  cc.  71  and  100; 

1 74 ;  Wright  v.  SmUhies,  10  East,  iij/ni,  sect  2,  mib^ect  3. 
409;  R.  V.  I%e  Chapter  of  Exeter, 
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other  immemorial  rights,  from  uninterrupted  modern 
user,  the  jury  should  be  told  that  they  ought  to  make 
the  presiunption  unless  evidence  be  given  to  the  con- 
trary— it  should  not  be  put  to  them  as  a  matter  for  their 
discretion  (n).  And  the  same  seems  to  apply  where 
the  presumption  is  one  of  much  natural  weight  and  fre- 
quent occurrence,  as  where  larceny  is  inferred  from  the 
recent  possession  of  stolen  property,  &c.  In  the  case  of 
presumptions  of  a  less  stringent  nature,  however,  such  a 
direction  would  be  improper ;  and  perhaps  the  best  gene- 
ral rule  is,  that  the  jury  should  be  advised  or  recom- 
mended to  make  the  presumption  (o).  To  lay  down  rules 
for  all  cases  would  of  course  be  impossible ;  but  the  lan- 
guage of  the  courts,  expressed  in  decided  cases  in  r^ard 
to  particular  presumptions,  may  in  general  be  expected 
to  exercise  considerable  influence  in  the  determination 
of  future  cases  in  which  the  like  presumptions  may 
arise  (p). 

§  316.  It  has  been  already  stated  (9),  as  a  charac-  New  trials 
teristic  distinction  between   presumptions  of  law   and  jurieTo^re-  ^ 
presumptions  of  fact,  either  simple  or  mixed,  that  when  sumptions  of 

.1       r  j»  J    J    1-  •  X  •  1    •     fact,  or  of  mixed 

the  former  are  disregarded  by  a  jury  a  new  tnal  is  uw  and  fact, 
granted  as  matter  of  right  (r),  but  that  the  disregard  of 
any  of  the  latter,  however  strong  and  obvious,  is  only 
ground  for  a  new  trial  at  the  discretion  of  the  court  in  banc. 
Now,  although  questions  of  fact  are  the  peculiar  pro- 
vince of  a  jury,  still  the  courts,  by  virtue  of  their  general 
controlling  power  over  every  thing  that  relates  to  the  ad- 
ministration of  justice  («),  will  usually  grant  a  new  trial 

(n)  Jenkins  ▼.    Harvey,  1  C.  (g)  Supra,  lub-iect  1,  §  293. 
M.  &  R.  S77.    See,  however,  per  (r)  Phill.  &  Am.  Evid.  459 ; 
Lord  Denman  in  Brune  v.  Thomp-  1  Phill.  £v.  467, 1 0th  Ed. ;  Tin- 
foil, 4  Q.  B.  543.  dal  y.  Brown,  1  T.  R.  167. 

(o)  See  R.  ▼.  Joliffe,  2  B.  &  (s)  Goodwiny, Gibbons, 4BvLrr. 

C.  54.  2108;    Bvrton  v.    Thompson,  2 

(p)  Phil  &  Am.  Ev.  461 ;  1  Burr.  664. 
PhilL  £v.  470, 10th  Ed. 
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when  an  important  presumption  of  fact,  or  mixed  pre- 
sumption, has  been  disregarded  by  a  jury.  But  new 
trials  will  not  always  be  granted  when  sueceisive  juries 
disregard  snch  a  presumption ;  and  the  interference  of 
the  court  in  this  respect  will  depend  very  much  upon 
circumstances.  As  a  general  rule,  it  may  be  stated  that 
probably  not  more  than  one  or  two  new  triab  would  be 
granted  (0*  There  are,  however,  some  mixed  presump- 
tions which  the  policy  of  the  law,  convenience  and 
justice  so  strongly  require  to  be  made  that  the  courts 
will  go  much  farther  in  order  to  uphold  them.  The 
principal  among  these  are  the  existence  of  prescriptive 
rights  and  grants  from  long  and  continued  possession, 
&c.  (tt)  It  is,  however,  rather  a  stroi^  proposition  to 
lay  down,  as  is  sometimes  done  (z),  that  the  courts  would 
set  aside  verdicts  ad  infinitum  in  such  cases.  That  would 
be  very  like  settii^  aside  the  trial  by  jury ;  and  where 
several  sets  of  men  on  their  oaths  find  in  a  particular  way, 
it  would  be  more  reasonable  to  presume  that  it  was  not 
without  good  reason. 

(/)  PhiU.  &  Am.  Evid.  460.  B. ;  Gibion  v.  Mutkett,  3  Soott, 

See  Foster  v.  SieeUy  3  Bing.  N.  C.  N.  R.  419. 
892.  (x)  Gale  on   Easements,  95, 

(u)  Doe  d.  Jenkint  y.  Harvey,  2nd  Ed ,  &c. 
1  C.  M.  &  R.  895,  per  Alderaon, 
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Sub-Section  III. 

CONPLICTINQ  PRESUMPTIONS. 

§  317.  It  IS  obvious  from  what  has  been  said  in  the  Maxim  '<Stt- 
preceding  parts  of  this  chapter,  that  the  maxim,  stabitur  uonrJooec  pro- 
pr€BSw»q)tiani  donee  probetur  in  cantrarium  (y\  must  be  beiur^io  contra- 
understood  with  considerable  limitation.    That  maxim  is 
obviously  inapplicable  either  to  prcBsumptiones  juris  et  de 
jure,  whose  very  nature  is  to  exclude  all  contrary  proof, 
or  to  those  presumptions  of  fact  which  have  been  deno- 
minated slight  (prasumptiones  leviores) ;   and  is,  there* 
fore,  necessarily  restricted  to  such  presumptions  of  law 
or  fact,  mixed  presumptions,  and  pieces  or  masses  of  pre- 
sumptive evidence,  as  throw  the  burden  of  proof  on  the 
parties  against  whom  they  militate. 

§  318.  Rebuttable  presumptions  of  any  kind  may  be  Conflicting  pre- 
eneountered  by  presumptive,  as  well  as  by  direct  evi-  '""^  °"** 
dmce  (z) ;  and  it  not  unfrequently  happens  that  the  same 
facts  may,  when  considered  in  different  points  of  view, 
form  the  bases  of  opposite  inferences ;  in  either  of  which 
cases  it  becomes  necessary  to  determine  the  relative 
weight  due  to  the  conflicting  presumptions.  The  relative 
weight  of  conflicting  presumptions  of  law  is,  of  course, 
to  be  determined  by  the  court  or  judge,  who  should  also 
direct  the  attention  of  the  jury  to  the  burden  of  proof  as 
affected  by  the  pleadings,  &c.,  and  evidence  in  each  case : 
and  although  the  decision  of  questions  of  fact  constitutes 
the  peculiar  province  of  the  jury,  still  they  ought,  es- 
pecially in  civil  cases,  to  be  guided  by  those  rules  regu- 

(y)  Co.  Litt.  373  b ;  2  Co.  48  A.  &  £.  540 ;  Rickardt  y.  Mum- 

a;  6  Co.  73  b;  Hob.  297;  Jenk.  ford,  2  Phillim.  24,  25,  per  Sir 

Cent.  1,  cat.  62.  John  Nicboll ;  Doe  d.  Harriion 

(g)  Brtufy  ▼.  Cubiii,  1  Dougl.  ▼.  Hampum,  4  C.  B.  267;  Me- 

39,    p«r   L.   Mansfield,   C.  J.;  nochiusdePr8e8.1ib.  I,quse8t. 29, 

Jeyne  v.  Price,    5  Taunt  328,  30,31;  MaBcardasdeProb.Concl. 

per  Heath,  J.;  it.  ▼.  flar^ame,  2  1231. 
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Rales  respect* 
iog. 


lating  the  burden  of  proof  and  the  weight  of  conflicting 
presumptionSy  which  are  recognized  by  law  and  have 
their  origin  in  natural  equity  and  convenience. 

^319.  The  subject  of  conflicting  presumptions  seems 
almost  to  have  escaped  the  notice  of  the  writers  on  Eng- 
lish law :  but  several  rules  respecting  it  have  been  laid 
down  by  civilians.  Some  of  these  are,  perhaps,  ques- 
tionable (a) ;  but  the  following  appear  sound  in  principle, 
and,  provided  they  are  understood  as  merely  rules  for 
general  guidance,  and  not  as  of  universal  obligation, 
likely  to  be  serviceable  in  practice. 

Rule  1.  Special      §  320.  I.  Special  presumptions  take  precedence  of  ge- 
presumptions      f^^al  ones  (b).    This  is  the  chief  rule :  and  rests  on  the 

take  precedence  ... 

of  general  ones,  obvious  principle  that,  as  all  general  inferences  (except, 

of  course,  such  as  are  juris  et  de  jure)  are  rebuttable  by 
direct  proof,  they  will  naturally  be  affected  by  that  which 


(a)  In  addition  to  those  men- 
tioned in  this  chapter,  Menochius 
gives  the  following  (De  Prsesump- 
tionibus,  lib.  1,  qusest.  29;  See 
also  Id,f  De  Arbitrariis  Judicum, 
lib.  2,  casus  472) :  —  «  1 .  Pras- 
sumptio  quae  k  substautilL  pro- 
venit,  dicitur  potentior  illlL  quae 
desccndit  It  soleihnitate.  2.  Prse- 
sumptio  judicatur  potentior  quae 
est  benignior.  3.  Praraumptio  ju- 
dicatur firmior  et  potentior  qufe 
juri  communi  inheret,et  ilia  debi- 
tor quae  juri  speciali.  4.  Prae- 
sumptio  est  validior  et  potentior 
quae  verisimilitudini  magis  conve- 
nit  5.  Praesumptio  quae  descendit 
^  quasi  possessione  est  potentior 
ilia,  quae  est,  quod  quaelibet  res 
praesumatur  libera.  6.  Praesumptio 
est  potentior  et  firmior  quae  est 
D^gativa,  ill&  quae  e^t  aflSrmativa. 
7*  Praesumptio  ilia  judicatur  po- 


tentior et  firmior  qus  est  fun- 
data  in  ratione  naturali,  iUft  quae 
est  fundata  in  ratione  civili.  8. 
Firmior  et  validior  ezistimatur  ilia 
praesumptio  quiL  absurda  et  inae- 
qualia  evitantur.  9.  Pnesumptio 
quae  ducitur  i  facto,  est  firmior 
et  potentior  ell  quae  sumitur  it  non 
facto.  10.  Praesumptio  quae  favet 
animae,  deque  saluti  setemae,  po- 
tentior et  firmior  est  il1&qu&  dici- 
mus  delictum  non  praesumi." 

(6)  Menochius  de  Praesump- 
tionibus,  lib.  1,  quaest.  29,  NN.  7 
&  8 ;  Td.  De  Arbitrariis  Judicum, 
lib.  2,  casus  472,  N.  14,  eC  itq,; 
Huberus,  Prael.  Juris  Civilis,  lib. 
22,  tit  3,  N.  17;  Id.  Positiones 
Juris  sec.  Pand.  lib.  22,  .tit  3,  N. 
24;  Mascardus  de  Prohationibus, 
Cond.  1231,  NN.  6  &  7 ;  2  £▼, 
Pothier,  332. 
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comes  nearest  to  it;  namely,  specific  proximate  facts  or 
circumstances,  which  gives  rise  to  special  inferences  ne- 
gativing the  applicability  of  the  general  presumption  to 
the  particular  case.  Thus,  although  the  owner  in  fee  of 
land  is  presumed  to  be  entitled  to  the  minerals  found 
under  it,  the  presumption  may  be  rebutted  by  that 
arising  from  non-enjoyment  and  the  use  of  those  mine- 
rals by  others  (c).  So,  although  the  possession  of  land 
and  the  perception  of  rent  is  prim&  facie  evidence  of  a 
seisin  in  fee,  still,  where  the  demandant  in  a  writ  of  right 
claimed  under  a  remote  ancestor,  it  was  held  that  the 
presumption  was  successfully  encountered  by  proof  that 
the  demandant  and  his  father,  through  whom  his  title 
was  traced,  had,  for  a  long  time,  allowed  other  parties  to 
keep  possession  of  the  land,  when  they  themselves  lived 
in  the  neighbourhood  and  must  have  been  aware  of 
it  (d).  The  flowing  of  the  tide  is  presumptive  evidence 
of  a  navigable  river  (e) ;  but  the  presumption  may  be 
removed  by  proof  of  the  narrowness  of  the  stream,  or 
shallowness  of  its  channel,  or  acts  of  ownership  in  private 
individuals  inconsistent  with  a  right  of  public  naviga- 
tion (/).  The  presumption  of  innocence  is  a  very  gene- 
ral, and  rather  favoured  presumption ;  but  guilt,  as  we 
see  every  day,  may  be  proved  by  presumptive  evidence. 
Where  the  publication  of  an  injurious  libel  has  been 
proved,  malice  will  be  presumed  (g) :  as  it  will  also  on  a 
charge  of  murder,  from  the  fact  of  slaying  (A).  So,  a 
libel  sold  by  a  servant  in  the  discharge  of  his  ordinary 
duty  is  presumptive,  and  at  least  since  the  6  &  7  Vict 

c.  96,  s.  7,  only  presumptive,  evidence  of  a  publication 

•  ■ 

(c)  Rowe  V.  Brenton,  8  B.  &      B.  &  C.  598 ;   Mayor  of  Lyrm  y, 
C.  737;  Rowc  v.  Grenfel,  R.  8c       Turner,  Cowp.  86. 

M.  396.  (g)  Haire  y.  Wiison,  9  B.  &  C. 

(d)  Jayne  ▼.  Price,  5  ^unt      643. 

326.  (h)    Foster's  C.  L.  255,  290; 

(e)  MUet  y.  Rou,  5  Taunt.      1  Hale,  P.  C.  455 ;  1  £ast,  P.  C. 
705.  340. 

(/)  Id,;    R.  V.  Montague,  4 
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by  the  master  (t)«  And  it  is  said  to  be  a  rule  in  the 
ecclesiastical  courts,  that,  where  the  existence  of  an  adul- 
terous intercourse  has  been  proved,  its  continuance 
will  be  presumed  so  long  as  the  parties  live  under  the 
same  roof  (A).  So,  although  a  fine,  without  any  deed 
executed  to  declare  the  uses,  was  presumed  to  hare  been 
levied  to  secure  the  title  of  the  conusor,  evida:ice  was 
receivable  to  rebut  the  presumption,  and  shew  that  it 
was  to  vest  the  land  in  the  conusee  (/).  It  is  not  how- 
ever every  circurai^nce  or  special  inference  that  wiO 
suffice  to  set  aside  a  general  presumption,  either  of  law 
or  fact. 

Rule  2.  Pre-  §  321.  II.  Presumptions  derived  from  the  course  of 
derivedTrom  the  ^^^^^  ^*  Stronger  than  casual  presumptions  (m).  This 
coone  of  nature  is  a  Very  important  rule,  derived  from  the  constancy  and 
thin  ounS'pi^-  uniformity  observable  in  the  works  of  nature,  which 
•umpUoDs.         render  it  probable  that  human  testimonies  or  particular 

circumstances  which  point  to  a  conclusion  at  variance 
with  those  laws,  are,  in  the  particular  instance,  fallacious. 
Thus,  on  an  indictment  for  stealing  a  Ic^  of  timber,  it 
would  probably  be  considered  a  sufficient  answer  to  any 
chain  of  presumptive  evidence,  or  even  to  the  pontive 
testimony  of  an  alleged  eye-witness,  to  shew  that  the  log 
in  question  was  so  large  and  heavy  that  ten  of  the 
strongest  men  could  not  move  it  (n).  Charges  of  robbery 
brought  by  a  strong  person  against  a  girl  or  child,  or  of 
rape  by  an  athletic  female  against  an  old  or  sickly  man, 
are  refuted  in  this  way.   So,  although  this  likewise  rests  in 

(»)  R,  V.  Waller,  3  Esp.  21;  19;  Mascardus  de  Probat.  quaest 

K  y.  Gutch,  1  Mood.  &  M.  437.  10,  N.  18;  andCond.  1231,NN. 

{k)  Turlony.TurtorifSHngg.  17  &18;   Huberus,  Pnol.  Jur. 

N.  C.  350.  CiF.  lib.  22,  Ut.  3,  N.  17;  Irf. 


(/)  Roe  V.  Poph/imt  1  Dougl.  Poeit^pies  Jnris  sec.  Pand.  lib. 

25 ;  Peake's  Ev.  119,  5th  Ed.  22,  tit.  3,  N.  24. 

(m)  Menochiu8dePrfles.lib.  1,  (fi)  Menochitis  de  Arbitnoiis 

qusest.  29,  N.  9;  Id.  de  Arbitrar.  Judicum,  lib.  2,  caau8472,  N.  21. 
Judicum,  lib.  2,  casus  472,  N. 


DIRECT  AND  CIRCUMSTANTIAL  BVIDBNCB,  BTC. 


407 


some  degree  on  princi|^8  of  public  policy  (o),  sanity  is 
always  presumed,  even  when  the  accused  is  on  his  trial 
on  a  capital  charge  (/7).  Under  this  head  come  also 
those  instances  in  which  presumptions  drawn  from  the 
natural  feelings  of  the  human  heart  have  been  found  to 
prerail  over  others,  and,  amcmg  the  rest  that  arising  from 
possession,  as  in  the  judgment  of  Solomon,  already  men- 
tioned (9).  So,  where  a  parent  advances  money  to  a 
child  it  is  0U[^x)0ed  to  be  by  way  of  gift,  and  not  by  way 
of  loan(r) ;  and  the  harsh  doctrine  of  collateral  warranty, 
as  it  existed  at  the  common  law,  rested,  in  some  degree, 
on  a  strained  application  of  this  principle  («). 


S  322.  III.  Premmptuma  are  favoured  which  give  va-  Rale  3.  Pre- 
Kdity  to  aeU{().    The  maxim,  «  omnia  preesumuntur  ritfe  fc^SS^w^hTch 
esse  acta,"  will  be  considered  in  its  place  (u) ;  and  it  will  give  validity  to 
only  be  necessary,  at  present,  to  advert  to  some  cases  in 
whidi  this  presumption  has  been  held  to  override  others 
also  of  a  favoured  kind,  as  for  instance  that  of  innocence. 
On  an  indictment  for  the  murder  of  a  constable,  the  fact 
of  the  deceased  being  known  and  acting  as  constable  is 
sufficient  proof  of  his  having  been  such,  without  pro- 
ducing his  aj^intment  (:r).    And  on  an  indictment  for 
perjury  in  taking  a  false  oath  before  a  surrogate,  it  is 
sufficient,  prim&  facie,  to  prove  that  the  party  admi- 
nistering the  oath  acted  as  surrogate  (y),  &c. 


(o)  lufra^  sect.  8,  rab-seot  1. 

ip)  Answer  of  the  Judges  to 
the  House  of  Lords,  8  Soott»  N. 
R.  595;  1  Car.  &  K.  131 ;  R.  y. 
Stoket,  3  Car.  &  K.  185. 

(9)  1  Kings,  iii.  16;  tupra^ 
sab-sect  2,  $  310. 

(r)  Dig.  lib.  10,  tit.  2,  1.  50; 
Voet.  ad  Pand.  Hb.  22,  ttt  3,  N. 
15,  ▼ers.fin.;  per  Bayley,  J.,  in 
Hiclu  ▼.  Keatt,  4  B.  &  C.  71. 

(«)  Co.  LitU  373  a. 


(I)  Habems,  Pr»1.  Jinr.  Cir. 
lib.  22,  tit.  3,  N.  17;  Id,  Posi- 
tiones  Juris  sec.  Paud.  lib.  22, 
tit.  3,  N.  24 ;  Menochiusde  Prca. 
lib.  1,  qiuest.  29,  N.  3;  Id,  ^e 
Arbitrar.  Jud.  lib.  2,  cas.  472, 
N.  2 ;  Mascardus  de  Prob.  Concl. 
1231,  NN.  20  &  23. 

(tr)  Infra^  sect.  2,  sub-sect.  2. 

(jr)  R.  y.  Gordon^  1  Leacli,  C. 
L.  515. 

{y)  R.y.  rere/i/,3Camp.432. 
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Rule  4.  The  &  323.  IV.  The  presumption  of  innocence  is  favoured 

preaumption  of     .,,vfni..  ni  i  i  i  i_ 

innocence  is  fai-  i^  law  {z).     fhis  18  a  well  known  rule,  and  runs  through 
▼cured  in  law.    ^j^^  whole  criminal  law ;  but  it  likewise  holds  in  civil 

proceedings.  In  R.  v.  The  Inhabitants  of  Twyning  (a\ 
which  is  certainly  one  of  the  leading  authorities  on  the 
subject  of  conflicting  presumptions^  it  appeared  by  a  case 
sent  up  from  the  sessions,  that  about  seven  years  before 
that  time,  a  pauper,  the  wife  of  one  Richard  Winter,  who 
enlisted  as  a  soldier,  and  went  abroad  on  foreign  service, 
and  was  never  afterwards  heard  of,  had  married  one 
Francis  Bums,  in  a  little  more  than  twelve  months  after 
his  departure.  On  this  evidence  the  Court  of  Queen's 
Bench,  consisting  of  Bayley  and  Best,  JJ.,  held  that  the 
issue  of  the  second  marriage  ought  to  be  presumed  legi- 
timate ;  and  the  former  judge  observes,  '^  This  is  a  case 
of  conflicting  presumptions,  and  the  question  is,  which 
is  to  prevail.  The  law  presumes  the  continuation  of  life; 
but  it  also  presumes  against  the  commission  of  crimes, 
and  that  even  in  civil  cases,  until  the  contrary  be  proved. 
*  *  *  The  facts  of  this  case  are,  that  there  is  a  mar- 
riage of  the  pauper  with  Francis  Burns,  which  is  prim& 
facie  valid,  but  the  year  before  that  took  place,  she  was 
the  wife  of  Richard  Winter,  and  if  he  was  alive  at  the 
time  of  the  second  marriage,  it  was  illegal,  and  she  was 
guilty  of  bigamy.  But  are  we  to  presume  that  Winter 
was  then  alive  ?  If  the  pauper  had  been  indicted  for 
bigamy,  it  would  clearly  not  be  sufficient.  In  that  case 
Winter  must  have  been  proved  to  have  been  alive  at  the 
time  of  the  second  marriage.  It  is  contended  that  his 
death  ought  to  have  been  proved ;  but  the  answer  is,  that 
tlie  presumption  of  law  is,  that  he  was  not  ahve,  when 

(2)  Huberus,  Prael.  Jur.  Civ.  472,  N.  25;  Mascard.  de  Prob. 

lib.  22,  tit.  3,  N.  17;  Id.  Posi-  Concl.  1231,  NN.9,  30,  &c.;  R. 

tiones  Juris   sec.  Paiid.  lib.  22,  v.  Ttc^ning,  2  B.&  A.  386;  MiW- 

tit.  3,    N.  24;     Metiochius    de  (//e/on  v.  fic/rnec/,  4  £xch.  241. 
Praes.  lib.  1,  quaest.  29,  N.  11 ;  (a)  2  B.  &  Aid.  386. 

Id,  de  Arbitr.  Jiid.  lib.  2,  cas. 
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the  consequence  of  his  being  so  is  that  another  person 
has  committed  a  criminal  act.     I  think,  therefore,  that 
the  sessions  decided  right  in  holding  the  second  marriage 
to  have  been  valid,  unless  proof  had  been  given  that  the 
first  husband  was  alive  at  the  time."  This  language  goes 
much  farther  than  was  necessary  for  the  decision  of  the 
actual  case  before  the  court,  and  certainly  cannot  be 
supported  to  its  full  extent,  as  appears  from  the  sub- 
sequent case  of  -R.  v.  The  Inhabitants  of  Harbame  (6). 
There,  in  order  to  support  an  order  for  the  removal  of 
a  female  pauper,  of  the  name  of  Ann  Smith,  it  was 
proved  that  she  had  been  married  to  one  Henry  Smith 
on  the  11th April,  1831,  who  had  since  deserted  her;  in 
answer  to  which  it  was  shewn  that  he  had  been  pre- 
viously married  in  October,  1821,  to  another  female,  with 
whom  he  lived  until  1825,  when  he  left  her ;  that  several 
letters  had  since  been  received  from  her  from  Van  Die- 
men's  Land,  one  of  which  was  produced,  bearing  date 
twenty-five  days  previous  to  the  second  marriage.    The 
sessions  on  this  evidence  presumed  the  first  wife  to  be 
living  at  the  time  of  the  second  marriage,  and  quashed 
the  order.     On  the  case  coming  on  for  argument  before 
the  Court  of  Queen's  Bench,  several  cases  were  cited, 
and  J2.  v.  Twyning  was  relied  on  as  an  authority  to  shew 
that  the  party  asserting  the  life  of  the  first  wife,  and 
thereby  the  criminality  of  the  husband,  was  bound  to 
shew  the  continuance  of  the  life  up  to  the  very  moment 
of  the  second  marriage;  and  that  the  court  was  pre- 
cluded from  inferring  the  life's  continuance  until  the 
marriage,  by  the  strict  rule  of  legal  presumption  laid  down 
in  that  case.     The  court,  however;  consisting  of  Lord 
Denman,  C.  J.,  LitUedale  and  Williams,  JJ.;  held  that 
the  conclusion  drawn  by  the  sessions  from  the  evidence 
was  proper.     Lord  Denman,  in  the  course  of  his  judg- 
ment, expresses  himself  as  follows  :  '^  The  only  circum- 
stance raising  any  doubt  in  my  mind,  is  the  doctrine  laid 

(6)  2  A.  &  £.  540. 
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down  by  Bayley,  J.,  in  22.  t.  Tteyning.  But  in  that 
case,  the  sessions  foond  that  the  piaintiff  was  dead ;  and 
this  court  merely  decidedy  that  the  case  raised  no  pre- 
sumption upon  which  the  finding  of  the  sessions  could  be 
disturbed.  The  two  learned  judges,  Baytey,  J.,  and 
Best,  J.,  certainly  appear  to  hare  decided  the  case  upon 
more  general  grounds ;  the  principle,  however,  on  which 
they  seem  to  have  proceeded,  was  not  necessary  to  thai 
decision.  I  must  take  this  opportunity  of  saying,  that 
nothing  can  be  more  absurd  than  the  notion,  that  there 
is  to  be  any  rigid  presumptidn  of  law  on  such  questions 
of  fact,  without  reference  to  accompanying  dreumstances, 
such,  for  instance,  as  the  age  or  health  of  the  party. 
There  can  be  no  such  strict  presumption  of  law.  •  *  *  ♦ 
I  am  aware  that  Bayley,  J.,  founds  his  decision  on  the 
gnocmd  of  contrary  presumptions ;  but  I  think  that  the 
only  questions  in  such  cases  are,  what  evidence  is  admis- 
sible, and  what  inference  may  fairly  be  drawn  from  it 
It  may  be  said,  suppose  a  party  were  shewn  to  be  alive 
within  a  few  hours  of  the  second  marriage,  is  there  no  pre- 
sumption then  ?  The  presumption  of  innocence  cannot 
shut  out  such  a  presumption  as  that  supposed.  I  Ihink 
no  one,  under  such  circumstances,  could  presume  that  die 
party  was  not  alive  at  the  time  of  the  second  marriage.'' 
Judgments  to  a  similar  eflect  were  given  by  the  other 
members  of  the  court  There  is  no  conflict  whatever 
between  the  decisions  in  the  cases  of  R.  v.  Twyning  and 
R,  V.  Harbcme^  nor  does  the  principle  invdved  in  either 
of  them  present  any  real  difficulty.  The  presumption  of 
innocence  is  a  prsesumptio  juris,  and  as  such  good  until 
disproved.  12.  v.  Twyning  decides  that  the  presumption 
of  fact  of  the  continuance  of  life,  derived  from  the  first 
husband's  having  been  shewn  to  be  alive  about  a  year 
previous  to  the  second  marriage,  ought  not  to  outweigh 
the  former  presumption  in  the  estimation  of  the  sessions 
or  a  jury ;  while  12.  v.  Harbome  determines,  that  if  the 
period  be  reduced  from  twelve  months  to  twenty-five 
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days  it  would  be  otherwise,  and  that  the  sessions  or  a 

jury  mighty  in  their  discretion,  presume  the  first  husband 

,  to  be  still  living.    This  yiew  of  those  cases  is  confirmed 

;  by  the  recent  judgment  of  the  House  of  Lords  in  Laps- 

I  ley  V.  Griersan  (c). 


Section  II. 

PRBStJMPTlOKS  OP  LAW  AND  FACT  USUALLY  MET  IN 

PRACnnCB. 

§  324.  It  is  proposed  in  this  section  to  consider  the  Deagn  of  thb 
principal  presumptions  of  law  and  fact  usually  met  in 
practice,  and  which  will  be  treated  in  the  following 
order: — 

1.  Presumptions  against  ignorance  of  the  law,  ille- 

gality, neglect  of  duty,  fraud,  vice,  immorality, 
wrongful,  oppressive  or  tortious  conduct,  and 
irreligion;  and  in  favour  of  the  truth  of  testi- 
mony. 

2.  The  maxims  ''  Omnia  preesumuntur  rit^  esse  acta," 

&c. 

3.  Presumptions  from  possession  and  user. 

4.  Presumptions  founded  on  the  course  of  nature. 

5.  Presumptions  drawn  from  the  ordinary  conduct  of 

mankind,  habits  of  society,  and  usages  of  trade. 

6.  Presumption  of  the  continuance  of  things  in  the 

state  in  which  they  have  once  existed. 

7.  The  maxim  ''  Omnia  prsesumuntur  contra  spolia- 

torem." 

8.  Presumptions  in  international  and  maritime  law. 

9.  Miscellaneous  presumptions. 

(c)  1  Ho.  Lor.  Cas.  498. 
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Presumptioa 
•gainst  Ig- 
norance of  the 
law. 

Generally. 


Sub-Section  I. 

Presumptions  against  Ignorance  of  the  Law,  Illegality , 
Neglect  of  Duty,  Fraudy  Vice,  Immorality,  wrongful, 
oppressive  or  tortious  Conduct,  and  Irreligion;  and 
in  Favour  of  the  Truth  of  Testimony. 

%  325.  The  law  presumes  combtsively  against  igno- 
rance of  its  existence.  It  is  a  prcesumptio  juris  et  de 
jure,  that  all  persons  subject  to  any  law  which  has  been 
duly  promulgated,  or  which  derives  its  efficacy  from 
general  or  immemorial  custom,  must  be  supposed  ac- 
quainted with  its  provisions  so  far  as  to  render  them 
amenable  to  punishment  ibr  their  violation,  and  to  have 
done  all  acts  with  a  knowledge  of  their  legal  effects  and 
consequences  (d) — "  Ignorantia  juris,  quod  quisque  te- 
netur  scire,  non  excusat." 


Courts  of  jus-  §  326.  Courts  of  justice  are  also  presumed  to  know 
^*'  the   law,  but   in   a    different   sense.      Private  indivi- 

duals are  only  taken  to  know  it  sufficiently  for  their 
personal  guidance  in  general;  but  tribunals  are  to  be 
deemed  acquainted  with  it  so  as  to  be  able  to  administer 
justice  when  called  on  (e) ;  for  which  reason  it  is  not,  in 
general,  necessary  in  pleading  to  state  matter  of  law(y). 

The  Sovereign.   The  Sovereign  is  also  presumed  to  be  acquainted  with 

the  law — "  PraBsumitur  rex  habere  omnia  jura  in  scrinio 
pectoris  sui  (g) ;"  still  it  is  competent  in  certain  cases  to 
shew  that  grants  from  the  crown  have  been  made  under 
a  mistake  of  the  law  (A). 


(</)  Dr.  &  Stud.  Dial.  2,  c.  46; 
Plowd.  343 ;  4  Blackst  Comm. 
27;  1  Co.  177b;  2  Co.  3  b;  6 
Co.  54  a;  2  Dougl.  471 ;  2  East, 
472;  3M.  &Selw.  378. 

(«)  See  the  judgtnent  of  Maule, 
J.,  in  Martindale  y.  Falkner,  2 
C.  B.  719—20;  and  the  argu- 
ment of  the  Att.  Gen.  in  Stockdale 


V.  Hansard,  9  A.  &  £.  31. 

(/)  Steph.  Plead.  383,  5th 
Ed. ;  1  Chitty,  Pleading,  216, 6th 
Ed. 

(g)  Co.  LitL  99  a. 

(A)  Plowd.  502 ;  2  Blackst. 
Comm.  348;  H.  v.  Clarke,  1 
Frecm.  172.  See  LegaVi  case, 
10  Co.  109. 
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§  327.  It  is  a  preesumptio  juris,  running  through  the  Presumption 
whole  law  of  England,  that  no  person  shall,  in  tiie  ab-  ^\tj^  *" 
sence  of  criminative  proof,  be  supposed  to  have  com- 
mitted any  violation  of  the  criminal  law, — whether 
malum  in  se  or  malum  prohibitum  (i)> — or  done  any  act 
subjecting  him  to  any  species  of  punishment,  such,  for 
instance,  as  a  contempt  of  court  (A),  or  involving  a  pe- 
nalty, such  as  loss  of  dower  (/),  &c.  And  this  presumption 
is  not  confined  to  proceedings  instituted  for  the  purpose 
of  punishing  the  supposed  offence,  but  holds  in  all  pro- 
ceedings for  whatever  purpose  originated,  and  whether 
the  guilt  of  the  party  comes  in  question  directly  or  colla- 
terally (m).  It  is  therefore  a  settled  rule  in  criminal 
cases  that  the  accused  must  be  presumed  innocent  until 
proved  to  be  guilty,  and  consequently  that  the  onus  of 
proving  everything  essential  to  the  establishment  of  the 
charge  against  him  lies  on  the  prosecutor — a  maxim 
founded  on  the  most  obvious  principles  of  justice  and 
policy  (n).  It  is,  however,  in  general  sufficient  to  prove' 
a  prim&  facie  case;  for,  as  has  been  well  remarked, 
''  imperfect  proofs,  from  which  the  accused  might  clear 
himself,  and  does  not,  become  perfect  (o)."  **  In  draw- 
ing an  inference  or  conclusion  from  facts  proved,"  says 

(i)  Phil.  &  Am.  £v.  464 ;  2  occasion,  when  the  Emperor  Ju- 

£v.  Poth.  332.  lian  was  sitting  to  administer  jus- 

(k)  SchoUt  V.  HUlon,  10  M.  &  tice,  a  prosecutor,  seeing  his  cause 

W.  15.  about  to  fail  for  want  of  proofs, 

(/)  Sidney  V,  Sidney,  3  P.  Wms.  exclaimed,  "  Ecquis,  florentissime 

276 ;   Watkins  ▼.  Watkins,  2  Atk.  Caesar,  nocens  esse   poterit  us- 

96;  Clarke  ▼.  Periam,  Id.  333.  quam,  si  negare  sufTecerit?"    To 

{m)  WUliami  y.  The  Eatt  India  which  the   emperor  readily  re- 

Company,  3  East,  192 ;  Rodwll  joined,  "  Ecquis   innocens   esse 

V.  Redge,  1  C.  &  P.  220;    per  poterit,   si    accusasse    sufBciet.*' 

Bailer,  J.,  in  Ran  ▼.  Hunter,  4  Ammianus  Marcellinus,  lib.  18, 

T.  R.  33 ;  per  Piatt,  B.,  in  Leele  cap.  1. 

▼.  The  Greiham  Life  Insurance         (o)  Beccaria,DeiDelittietdelle 

Society,  15  Jurist,  1161.  Pene,  §  7. 

(n)  It  is  related  that  on  one 
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I L.  C.  J.  Ahhott{p),  r^ard  must  always  be  had  to  the 
nature  of  the  particalar  casey  and  the  facility  that  appears 
I  to  be  afforded,  either  of  explanation  or  contradiction. 
No  person  is  to  be  required  to  explain  or  contradict, 
|Until  enough  has  been  prored  to  warrant  a  reasonable 
and  just  conclusion  against  him,  in  the  absence  of  ex- 
planation or  contradiction."  Undoubtedly,  the  more 
serious  or  improbable  the  charge  the  stronger  ought  the 
prima  facie  proof  to  be;  and  additional  caution  is  re- 
quired when  the  offence  is  of  Tery  ancient  date,  for  in 
such  cases  the  means  of  defence  (particularly  by  proof 
of  an  alibi — when  true,  the  completest  of  all  answers) — 
are  greatly  diminished  (q).  Although  in  point  of  law 
''  Nullum  tempus  occurrit  regi,'*  yet  as  matter  of  practice 
''  Accusator  post  rationabile  tempus  non  est  audiendus, 
nisi  bene  de  se  omissionem  excusayerit(r)."'  The  pre- 
sumption in  foyonr  of  innocence  will  not,  however,  be 
made  when  a  stronger  presumption  is  raised  against  it 
by  evidence  or  otherwise  {«). 

Application  of  §  328.  It  IS  a  branch  of  this  rule,  that  ambiguous 
c^Miniciiono*  in^^TUDQcnts  or  acts  shall,  if  possible,  be  construed  so  as 
instruments  and  to  have  a  lawful  meaning  (0-    Thus,  where  a  deed  or 

other  instrument  is  susceptible  of  two  constructions,  one 
of  which  the  law  would  carry  into  effect,  while  the  other 

(p)  In  jR.  V.  Bttrdettf  4 B.  &  A.  Joseph  WaD,  Governor  of  Goree, 

161 — 2.  See  alsoper  Lord  Mans-  wbo  was  executed  in  1802  for  a 

field,  in  Blatch  v.  Archer,  Cowp.  murder  committed  in  1782  (28 

65.  Ho.  St  Tr.  51>  In  the  celebrated 

(q)  Wills,  Cireum.  Ey.  148, 3rd  case  of  Eugene  Aram,  also,  there 
Ed.  There  are,  however,  several  was  an  interval  of  about  fourteen 
instances  of  successful  prosecu-  years  between  the  murder  and  the 
tion  after  the  lapse  of  very  long  trial.  (2  Annual  Reg.  351.) 
time  from  the  commission  of  the  (r)  Moore,  817. 
offence.  See,  in  particular,  the  (t)  See  supra,  sect  1,  sub- 
case of  W.  A.  Home,  who  was  sect  3. 

tried  and  executed  in  1759,  for  (t)  Co.  Litt  42  a  &b;  Finch, 

the  murder  of  his  chfld  in  1724;  Law,  57. 
(2  Annual  Reg.  368) ;  also,  that  of 
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would  be  in  contravention  of  some  legal  principle  or  sta- 
tutory provisicHiy  the  parties  will  always  be  presumed  to 
have  intended  the  former.  ''  In  facto  quod  se  habet  ad 
bonum  et  malam^  magis  de  bono,  qukm  de  malo,  lex  in- 
tendit  (ti)."  Thus,  where  a  tenant  in  tail  makes  a  lease 
for  life,  without  saying  for  whose  life,  it  shall  be  under- 
stood that  he  meant  his  own,  as  that  is  an  estate  he  may 
lawfully  create ;  whereas,  if  he  meant  for  the  life  of  the 
lessee,  he  would  exceed  his  power,  and  previous  to  the 
3  &  4  Will.  IV.  c.  27,  8.  39,  have  worked  a  discon- 
tinuance (a?).  So,  where  A.,  who  had  commenced  an 
action  against  B.  to  recover  a  sum  of  money,  agreed 
with  C.  to  suspend  the  proceedings  on  payment  of  a 
specified  sum  and  the  delivery  of  several  promissory 
notes,  C.  undertakings  in  the  event  of  any  of  the  notes 
being  dishonoured,  and  A.  issuing  a  capias  or  detainer 
against  B.,  either  to  surrender  him  to  custody,  or  pay  the 
money  due  on  the  notes ;  it  was  held  that  the  contract 
was  l^al,  and  must  be  understood  to  mean  that  G.  was 
to  procure  the  surrender  of  B.  by  lawful  means,  as  by 
his  consent,  and  not  by  any  attempt  to  take  him  forcibly 
into  custody  (y). 


§  329.    All  persons  are  presumed  to  have  duly  dis-  Presumptu 

J i_i- j_- ; J xi ixi 1 :xA the  discnarge  of 


tion  of 

charged  any  obligation  imposed  on  them  either  by  written  ^^^^^ 
or  unwritten  law.  Thus,  the  judgments  of  courts  of  com- 
petent  jurisdiction  are  presumed  to  be  well  founded  (z); 
and  their  records  to  be  correctly  made  (a) ;  judges  and 
jurors  are  presumed  to  do  nothing  causelessly  or  ma- 
liciously (&);  public  officers  are  presumed  to  do  their 

(«)  Co.  Litt.  78  b.  (a)  1  Stark.  Ev.  252, 3rd  Ed. ; 

(jt)  Co.  Litt.  42  a.  Read  v.  Jackton,  1  East,  355 ; 

(^)  Lewii  V.  DavitOH,  4  M.  &  Earl  of  Carnarvon  v.  VilUboii, 

W.  654.  13  M.  &  W.  313. 

(m)  "  Res  jadicaU  pro  yeritate  (&)  Anders.  47,  pi.  34 ;  Sutton 

acdpitur."  Ca  Litt.  103  a;  D\g.  r.  JohnUone,  I  T.  R.503. 
lib.  50,  tit  17,  L  207. 
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duty  (c) ;  a  parson  is  presumed  to  be  always  resident  on 
his  benefice  (d) ;  a  beneficed  clergyman  is  presumed  to 
have  read  the  articles  of  the  church  (e);  and  to  have  made 
the  declaration  required  by  13  &  14  Car.  II.  c.  4,  relative 
to  the  uniformity  of  public  prayers  {f),  Sec  So,  on  a 
trial  for  felony,  no  evidence  is  receivable  of  what  the 
accused  or  the  witnesses  said  when  before  the  committing 
magistrate  unless  it  is  shewn  that  what  they  did  say  was 
not  taken  down  by  him  in  writing  (g),  for  the  presump- 
tion of  law  is  that  he  obeyed  the  direction  of  the  statutes 
in  this  respect  (A).  So  where  goods  seized  for  a  distress 
are  appraised  and  sold  according  to  the  provisions  of  the 
2  W.  8c  M.  St.  ly  c.  5y  s.  2,  the  sale  will  be  presumed  to 
have  been  for  the  best  price  that  could  be  got  for  them  (£) ; 
and  under  the  13  Car.  IL  st.  2,  c.  1,  s.  12,  which  re- 
quired all  parties  filling  corporate  ofiices  to  take  the 
sacrament  within  a  year  next  before  their  election,  every 
party  filling  such  ofiice  was  presumed  to  have  complied 
with  the  statute  (A),  &c. 


Maxim  *'Odiosa 
et  iohonesta 
non  sunt  pns- 
Bttisenda." 

Fraud  and 
covin. 


Vice  and  im- 
morality. 


^  330.  It  is  a  principle  of  law,  nearly,  if  not  altogether, 
as  universal  as  the  former,  that  '*  Odiosa  et  inhonesta  non 
sunt  in  lege  pr8esumenda(Z)."  In  furtherance  of  this  it 
is  a  maxim  that  fraud  and  covin  are  never  presumed  (m), 
even  in  third  parties  whose  conduct  only  comes  in  ques- 
tion collaterally  (n).     So,  the  law  in  general  presumes  '\ 


(c)  3  Stark.  Ev.  936, 3rd  Ed. ; 
Simmt  y.  Henderton,  11  Q.  B. 
1015. 

(d)  Ca  Litt.  78  b. 

(e)  Monke  v.  Butler,  1  RoL 
83. 

(/)  FowellY.Millmm,  3Wils. 
355. 

(g)  2  Ev.  Poth.  335—6 ;  PA»7- 
lipt  V.  PFtm^ttm,  4  Car.  &  P.  273; 
Parumt  v,  Browfiy  3  Car.  &  K. 
295. 


(A)  See  those  statates,  supra, 
Part  1,  ch.  1,  §  105. 

(i)  Com.  Dig.  Diatresa,  D.  8. 

Ik)  R.  V.  Hawkins,  10  East, 
211. 

(/)  10  Co.  56  a. 

(m)  10  Co.  56  a ;  Cro.  EI.  292 ; 
Cro.  Jac.  451 ;  Cro.  Car.  550. 

(n)  Per  BuUer,  J.,  in  Ross  y. 
Hunter,  4  T.  R.  38. 
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\  against  vice  and  immorality ;  and  on  this  ground  holds 
acknowledgment,  cohabitation,  and  reputation  presump-  presumption  of 

.  tive  evidence  of  marriage  (o);  except  on  prosecutions  for  mamage  from 

>  bigamy,  and  actions  for  criminal  conversation,  in  both  ment,  &c. 
of  which  an  actual  marriage  must  be  proved  (p).    The  Exception. 

'  former  of  these  exceptions  seems  to  rest  on  the  ground 
that  the  accused  has  the  presumption  of  innocence  in 
his  favour;  and  the  latter,  partly  that  the  action  is  in 
the  nature  of  a  penal  one,  but  chiefly  because  it  might 
otherwise  be  turned  to  a  bad  purpose,  by  persons-  giving 
the  name  and  character  of  wife  to  women  to  whom  they 
are  not  married.  One  of  the  strongest  illustrations  of  PresuiAptioD  of 
this  principle  (although  resting  also  in  some  degree  on  chTldren!^  ^ 
grounds  of  public  policy)  is  the  presumption  in  favour  of 
the  legitimacy  of  children — "  Semper  prsesumitur  pro  le- 
gitimatione  puerorum,  et  filiatio  non  potest  probari  {q)" 
Thus  it  is  a  prsesumptio  juris  et  de  jure,  that  a  child  bom 
after  wedlock,  of  which  the  mother  was  even  visibly 
pregnant  at  the  time  of  the  marriage,  must  be  taken  to. 
be  the  offspring  of  the  husband  (r).  So  every  child  bom 
during  wedlock,  where  the  married  parties  are  neither 
infr^  nubiles  annos,  nor  physically  disqualified  for  sexual 
intercourse,  is  presumed  legitimate  (s) ;  according  to  the 
maxim  ^  pater  est  quern  nuptiee  demonstrant:"  a  pre- 
sumption which  holds  even  when  the  parties  are  living 
apart  by  mutual  consent;  but  not  when  they  are  sepa- 
rated by  a  divorce  h  mensa  et  thoro,  pronounced  by  a 
court  of  competent  jurisdiction,  in  which  case  obedience 
to  the  sentence  of  the  court  will  be  presumed  (t).     In 

(o)  Doe  d»  Fleming  y.  Fleming,  (r)  1  Rol.  Abr.  Bastard,  B.; 

4  Bing.  266;  Reed  v.  Pat$er,  1  Co.  Litt.  244  a;  I  Phill.  £y.473, 

Peake,  233.  Note  4,  10th  Ed. 

ip)  MorrU  v.  Miller,  4  Burr.  («)  Co.  Litt  244  a ;    1   Rd. 

2057 ;  Birt  ▼.  Barlow,  1  Dougl.  Abr.  Bastard,  B. 

171;  Caihenoood  v.  Cation,  13  (0  SU  George's  v,  St.  Marga- 

M.  &  W.  261.  rei\  1  Salk.  123 ;  Sidney  v.  Sid- 

(q)  5  Co.  98  b.    See  also  Co.  ney,  3  P.  Wms.  275. 
Litt  126  8. 

B  B 
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very  ancient  times  this  presumption  of  legitimacy  was  only 
preesumptio  juris  {u\  but  was  subsequently  raised  into  a 
conclusive  presumption  when  the  husband  was  within 
the  four  seas  at  any  time  during  the  pregnancy  of  the 
wife  (a:).  In  later  times,  however,  this  has  been  very 
properly  relaxed ;  and  it  is  competent  to  negative  the 
fiict  of  sexual  intercourse  between  the  parties  during  the 
time  when,  according  to  the  course  of  nature,  the  husband 
could  be  the  father  of  the  child  (y).  If,  however,  the 
fact  of  sexual  intercourse  between  the  husband  and  wife 
within  that  time  has  been  established  to  the  satisfaction 
of  the  jury,  the  presumption  cannot  be  rebutted  by  proof 
of  adultery,  as  the  law  will  not  in  that  case  allow  a 
balance  of  evidence  as  to  who  was  most  likely  to  be  the 
.  father  of  the  child  (ar). 


Mazimi— In-  §  331.  Wrongful,  oppressive,  or  tortious  conduct  will 
iumiiur*— &u]-  not  be  presumed.  "Injuria  non  praBSumitur  (a);"  "Nul- 
lum iniquum  est  im^  imquum  est  in  jure  prsesumendum  (i)."    Thus,  no 

presumendanit  ... 

species  of  ouster,  such  as  disseisin,  discontinuance,  &c., 

will  be  presumed  without  proof,  either  direct  or  pre- 
sumptive (c)  ;  and  when  a  party  to  any  forensic  proceed- 
ing tenders,  in  support  of  his  case,  a  document  which 
must  be  taken,  primSi  facie,  to  be  the  property  of  another, 
the  court  will  presume  that  he  did  not  come  by  it  in  any 
tortious  way  (cf ). 


(u)  1  Phill.  £v.  462, 10th  £d. 

(jf)  Ck).  Litt.  244  a;  R.  v.  At- 
bertort,  1  L.  Raym.  395 — 6;  R. 
T.  Murrey,  1  Salk.  122. 

(y)  Morris  v.  Daoieg,  5  CI.  & 
F.  163 ;  R.  V.  Mansfield,  1  Q.  B. 
444. 

{z)  Banbury  Peerage  case,  1 
Sim.  &  S.  155;  Head  v.  Head, 
Id,  152;  Morris  v.  Davies,  5  CI. 
&  F.  163;  Case  of  the  Barony  of 


Saye  and  Sele,  1  Ho.  L.  Gas.  507 ; 
Wright  V.  Holdgate,  3  Car.  &  K. 
158. 

(a)  Co.  Litt.  232  b. 

{b)  4  Co.  72  a. 

(f)  Doe  d.  Fishar  v.  Prosser, 
Cowp.  217.  See  Co.  Litt.  42  a 
&  b ;  Peaceable  d.  Hornblower  v. 
Read,  1  East,  568. 

{d)  Littleton,  sect.  375,  377. 
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§  332.  Want  of  i*eIigious  belief^  or  irreligious  con-  Presumption 
duct,  will  not  be  presumed.  "  All  the  members  of  a  ^^^  '"*' 
Christian  community  being  presumed  to  entertain  the 
common  faith,  no  man  is  supposed  to  disbelieve  the  ex- 
istence and  moral  government  of  God  (e)"  "  Nemo 
praesumitur  esse  immemor  suae  seternse  salutis,  et  maxim^ 
in  articulo  mortis  (/);''  and  ^'  In  his  quae  sunt  favorabi- 
liora  animae,  quamvis  sunt  damnosa  rebus,  fiat  aliquando 
extensio  statuti(^)."  It  is  partly  on  this  principle  tliat 
the  declarations  of  a  person  who  has  met  a  violent  end, 
made  by  him  when  in  expectation  of  death,  are,  contrary 
to  the  general  principle  which  excludes  hearsay  testimony, 
receivable  in  evidence  against  a  party  charged  with  being 
the  cause  of  the  death  (A).  So,  although  by  the  Statute 
of  Marlbridge  (62  Hen.  III.)  c.  6,  a  feoffment  to  a  rela- 
tive was  deemed  a  collusive  act  to  deprive  the  lord  of 
the  fee  of  his  wardship,  still  no  will  of  land  devisable  by 
custom,  or  devise  of  a  use,  could  be  impeached  for  such 
collusion  ({),  &c. 

§  333.  All  testimony  given  in  a  court  of  justice  is  Pretumptioo  of 
presumed  to  be  true  until  the  contrary  appears  (A).  "  La  ^I^JJ****^  ^^  '^ 
ley  ne  veut  que  on  donne  fiiux  evidence  (Z)."  This  pre- 
sumption seems  based  on  four  grounds :  I.  A  reliance 
on  the  truth  of  human  testimony  in  general  (m);  2.  That 
the  law  will  not  presume  crime,  i.  e.  perjury ;  3.  That 
the  law  will  not  presume  wrong,  i.  e.  an  intention  to  in- 
jure the  party  whom  the  evidence  affects;  and  4.  X^^^ 
the  law  will  not  presume  irreligion,  and  consequently 
will  not  presume  a  false  oath. 

(e)  1  GraeoL  £v.  §  42, 4tb Ed.  (0  6  Co.  76  a;  2  Inst  112. 

(/)  6  Co.  76  a.  (k)  Cro.  Jac.  601,  pi.  36. 

(g)  10  Co.  101  b.  (/)  Per  Grevil,  M.  20  H.  VII., 

(A)  Supra,  Part  2,  ch.  2,  §  253,      1 1  B.  pi.  21. 
and  ta/ra,  ch.  3.  (m)  See  Introd.  sect.  1,  ^  15,  e^ 

teq. 
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Meaning  of  the 
maxims  '*  Om- 
nia pr»stt- 
rountur  rite 
acta,"  &e. 


General  view 
of  the  subject. 


Sub-Section  II. 

THE  MAXIMS  '^ OMNIA  PR.S8UMUNTUR  RITE  ESSE  ACTA/'&C. 

§  334.  The  important  maxims^  '^  Omnia  praesumun- 
tur  rit^  esse  acta  (n) ;"  "  Omnia  praesumuntur  solenniter 
esse  acta(o);"  '^  Omnia  praesumuntur  legitime  facta, donee 
probetur  in  contrarium  (p),"  &c.,  must  not  be  understood 
as  of  universal  application  (5).  The  extent  to  which  pre- 
sumptions will  be  made  in  support  of  acts  depends  very 
much  on  whether  they  are  favoured  or  not  by  law,  and 
also  on  the  natuse  of  the  fact  required  to  be  presumed. 
The  true  principle  intended  to  be  conveyed  by  the  rule, 
^  Omnia  praesumuntur  rite  esse  acta,"  and  the  other  ex- 
pressions just  quoted,  seems  to  be,  that  there  is  a  general 
disposition  in  courts  of  justice  to  uphold  official,  judicial, 
and  other  acts,  rather  than  to  render  them  inoperative, 
and  with  this  view, — where  there  is  a  general  evidence 
of  acts  having  been  legally  and  regularly  done,  to  dis- 
pense with  proof  of  circumstances,  strictly  speaking, 
essential  to  the  vaUdity  of  those  acts,  and  by  which  they 
were  probably  accompanied  in  most  instances,  although 
in  others  the  assumption  rests  on  grounds  of  public 
policy. 

§  335.  Taking  a  general  view  of  the  subject,  the  acts 
or  things  thus  presumed  are  divisible  into  three  classes. 
1.  Where  from  the  existence  of  a  posterior  act  or  acts 
in  ^  supposed  chain  of  events  the  existence  of  prior  acts 


(n)  2  Ev.  Poth.  335 ;  1  PhiU. 
£v.  480,  10th  £d.;  7  B.  &  C. 
790. 

(o)  12  Co.  4  &  5. 

(p)  Co.  Litt.  232  b;  10  CI.  & 
F.  162. 

(9)  Many  of  our  legal  maxims 
are  expressed  with  too  great  a  de- 
gree of  generality :  e.  g.  Omnia 


praesumuntur  rit^  esse  acta ;  Om- 
nia praesumuntur  contra  ipolia- 
torem  ;  Omnii  innovatio  pUa  no- 
vitate  perturbat  quam  utilitate 
prodest;  Omnis  definitio  in  lege 
periculosa,  &c  If  definitions  are 
dangerous  in  law,  univerMl  pro- 
positions are  not  less  sOb 
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in  the  chain  are  inferred  or  assumed, — priora  prsesumun-  Priora  a 
tur  k  posterioribus  (r), — as  where  a  prescriptive  right  or  ^  "*"  "** 
grant  is  inferred  from  modem  enjoyment  («).     2.  Where  Potteriora  & 
the  existence  of  a  posterior  act  is  inferred  from  that  of  ^™*"  "** 
prior  acts, — prcesumuntur  posteriora  k  prioribus  {t), — as 
where  the  sealing  and  delivery  of  a  deed  purporting  to  be 
signed,  sealed,  and  delivered,  are  inferred  on  proof  of  the 
signing  only  (u).     This  is  manifestly  the  converse  of  the 
former,  and,  as  a  general  rule,  the  presumption  is  much 
weaker  (r)..    3.    Where   intermediate   proceedings  are  Media  ab  ex- 
presumed, — "probatis  extremis^  praesumuntur  media  (a?)," 
— as  where  livery  of  seisin  is  presumed  on  proof  of  a 
feoffment   and   twenty  years'  enjoyment  under  it(y); 
or,  where  a  jury  are  directed  to  presume  mesne  assign- 
ments (z), 

§  336.  The  real  nature  and  extent  of  this  principle  DiyiBionofihe 
will  be  best  understood  by  the  examination  of  decided  *"  ^^ 
cases  in  which  it  has  been  recognized  and  acted  on  by 
the  courts,  and  of  others  where  it  has  been  held  not  to 
apply.  With  this  view  it  is  proposed  to  consider  it  with 
reference,  first,  to  official  appointments;  secondly,  to 
official  acts ;  thirdly,  to  judicial  acts ;  fourthly,  to  extra- 
judicial acts.  The  application  of  this  maxim  in  support 
of  possession  and  user,  especially  where  there  has  been 


(r)  3  Bentb.  Jud.  Er.  213. 

(t)  See  infra,  sub-sect  3. 

(I)  3  Bentb.  Jud.  Ey.  213. 

(tt)  Infra,  §  343. 

(v)  '*  The  probative  force  of 
posterior  events  in  regard  to  prior 
ones,  is  natumlly  much  stronger 
than  that  of  prior  events  with 
regard  to  posterior  ones.  In  all 
human  affairs,  execution  is  better 
evidence  of  design  than  design  of 
execution.    Why? — Because  hu- 


man designs  are  so  often  frus- 
trated."    Id.  215,  216. 

(x)  1  Greenl.  Ev.  §20,4th  Ed. 

(y)  Doe  d.  Wilkins  v.  Marquis 
of  Cleveland,  9  B.  &  C.  864; 
Reei  d.  Chamberlain  v.  Lloyd, 
Wightw.  123 ;  Isack  v.  Clarke,  1 
Ro.  132 ;  Doe  d.  Lewis  v,  Davies, 
2  M.  &  W.  503. 

(z)  Earl  6,  Goodwin  V,  Baxter, 
2  W.  Bl.  1228;  WhUe  v.  Fol- 
jambe,  1 1  Ves.  350. 
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1«.  Officitl  ap- 
pointmenti. 


long  and  peaceable  enjoyment,  will,  from  its  importance, 
be  reserved  for  a  separate  consideration  (a). 

§  337.  First,  then,  with  respect  to  official  appoint- 
ments. It  is  a  general  principle,  that  a  person's  acting 
in  a  public  capacity  is  prim&  facie  evidence  of  his  having 
been  duly  authorized  so  to  do  {b) ;  and  even  though  the 
office  be  one  the  appointment  to  v^hich  must  have  been 
in  writing,  it  is  not,  at  least  in  the  first  instance,  neces- 
sary to  produce  the  document,  or  account  for  its  non- 
production  (c).  There  are  numerous  instsmces  to  be 
found  of  the  application  of  this  principle.  It  has  been 
held  to  apply  to  justices  of  the  peace  (c{),  churchwardens 
and  overseers  (c),  masters  in  chancery  (/),  surrogates  (jr), 
commissioners  for  taking  affidavits  (A),  attomies  (t),  un- 
der-sherifl&  (A),  replevin  clerks  (Z),  peace  officers  and 
constables  (m),  persons  in  the  employment  of  the  Post 
Office  (n),  vestry  clerks  (o),  attested  soldiers  under  the 
Mutiny  Act(p),  &c.,  and  has  been  expressly  extended 
by  statute  to  revenue  officers  (q).  And  it  holds  in  cri- 
minal cases  as  well  as  in  civil.  A  strong  illustration 
is  to  be  found  in  the  case  of  R.  v.  Winifred  and  Thomas 


(a)  Infra,  sub-sect.  3. 

(b)  Ph.  &  Am.  £v.  452;  1 
Phil.  Ev.  449,  10th  Ed.;  Berry^ 
man  v.  Wise,  4  T.  R.  366; 
M'Gahof  V.  AUlm,  2  M.  &  W. 
206. 

(c)  Ph.  &  Am.  Ev.  452-^; 
1  Phill.  Ev.  449,  10th  Ed. 

id)  Benyman  v.  Wise,  4  T.  R. 
366. 

(f)  Doe  d.  Bowley  v.  Barnes, 
8  Q.  B*  1037. 

(/)  Marshall  ▼.  Lamb,  5  Q. 
B.  115. 

(g)  R.V.  F«yvZ8^,3Camp.432. 
(A)  A.  V.  Jamei,  1  Show.  397 ; 

R,  V.  Howard,  1  M.&  Rob.  187. 


(0  Pearce  v.  Whaie,  5  B.  & 
C.38. 

{k)  Doe  d.  James  v.  Brawn,  5 
B.  &  A.  243. 

(0  Faulkner y.JohnMonyW  M. 
&  W.  581. 

(f»)  R.y.  Gortfoit,  Leach,  C.  L. 
515;  Benyman  y.  If^ite,  4  T.  R. 
366;  per  Buller,  J. 

(»)  R.  v.  Rees,  6  C.  &  P.  606. 

(o)  M*Gahey  v.  Alston,  2  M. 
&  W.  206. 

(p)  Wolf  on  V.  Gavin,  16  Q.  B. 
48. 

(q)  26  Geo.  III.  c.  77,  s.  12, 
and  c.  82,  8.  6;  11  Geo.  I.  c.  30, 
8.32. 
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Ocrdon  (r),  who  were  indicted  for  the  murder  of  a  con- 
stable in  the  execution  of  his  office,  where  the  allegation 
in  the  indictment  of  his  being  constable  was  held  suffi- 
ciently proved  by  evidence  that  he  acted  and  was  gene- 
rally known  in  the  parish  as  such.  Both  prisoners  were 
convicted,  and  Thomas  Gordon  executed,  but  the  female 
prisoner  escaped  on  another  point. 

§  338.  This  presumption  is  not  restricted  to  appoint- 
ments of  a  strictly  public  nature.  It  has  been  held  to 
apply  to  constables  and  watchmen  appointed  by  commis- 
sioners under  a  local  act  (s),  and  to  trustees  empowered 
by  act  of  Parliament  to  raise  money  to  build  a  church  (^). 
But  it  does  not,  at  least  in  general,  hold  in  the  case  of 
private  individuals,  or  agents  supposed  to  be  acting  by 
their  authority.  Thus,  it  does  not  apply  to  the  assignees 
of  a  bankrupt  («),  or  an  executor  or  administrator  (x),  or 
a  tithe-collector  acting  under  the  authority  of  a  private 
person  (y),  &c. 

§  339.  This  presumption  of  the  due  appointment  of 
public  officers  seems  to  rest  on  three  grounds  {z) : — 1st, 
A  principle  of  public  policy.  2ndly,  In  some  degree  on 
the  ground  that,  in  many  cases,  not  to  make  it  would 
be  to  presume  the  party  acting  guilty  of  a  breach  of  the 


(r)  Leach,  C.  L.  515, 4th  Ed. 

(<)  Butler  V.  Ford,  I  Crompt. 
&  M.  662. 

(I)  R.  T.  Murphy,  8  C.  &  P. 
310;  per  Coleridge,  J.  The  acts 
of  Parliament  in  that  case,  namely, 
the  56  Geo.  III.  c.  xxix.  and  1 
&  2  Gea  IV.  c.  xxiv.  are  stated 
in  the  report  to  be  priva/e  acts ;  but 
it  appears  that  they  contain  classes 
declaring  them  public  acts. 

(k)  Vaumort  ▼.  BoutJUld,  1 
Stark.  296. 

(x)  Previous  to  15  &  16  Vict. 


c.  76,  8.  55,  executors  and  ad- 
ministrators were  bound,  in  plead- 
ing, to  make  profert  of  the  pro- 
bate, or  letters  of  administration. 
1  Chit.  PL  420,  6th  Ed. 

{y)  Short  V.  Lu,  2  Jac.  &  W. 
468. 

(s)  Many  of  the  cases  in  the 
books  rest  on  a  totally  distinct 
ground,  namely,  that  the  party 
against  whom  the  evidence  was 
offered  had,  by  words  or  acts,  ad- 
mitted the  character  of  the  person 
described  as  an  officer. 
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law.  Srdly,  That,  ia  cases  of  public  appointments,  there 
is  a  facility  of  disproof  of  the  regularity  of  the  appoint- 
ment, which  cannot  exist  in  the  case  of  the  agents  of 
private  individuals. 

2«.  Official  aeto.      ^  340.  2**.  The  maxim,  "  Omnia  prsesumuntur  ritfe  esse 

acta/'  holds  in  many  cases  where  acts  are  required  to  be 
done  by  official  persons,  or  with  their  concurrence. 
Thus,  the  courts  will  presume  in  favour  of  a  return  to  a 
mandamus  (a);  and  where  a  parish  certificate,  which 
appeared  to  have  been  signed  only  by  one  churchwar- 
den, had  been  allowed  by  two  justices  of  the  peace,  a 
custom  was  presumed  of  the  parish  having  only  one 
churchwarden  (&).  And  Lord  Kenyon  laid  it  down, 
that  everything  is  to  be  intended  in  support  of  orders  of 
justices,  as  contradistinguished  to  convictions  (c).  This 
expression,  however,  must  not  be  understood  to  mean 
that  presumptions  will  be  made  inconsistent  with  the 
manifest  probabilities  of  the  case(cf). 

3».  Judicial  §  341.  3*.  We  next  come  to  the  consideration  of  judicial 

acts.  These,  from  their  very  nature,  are  in  general  sus- 
ceptible of  more  regular  proof,  so  that  the  maxim,  ''Om- 
nia prsBSumuntur  rit^  essa  acta,"  has,  with  respect  to  them, 
a  much  more  limited  extent.  ''With  respect  to  the  general 
principle  of  presuming  a  regularity  of  procedure,"  says 
Sir  W.  D.  Evans,  "  it  may  perhaps  appear  to  be  the  true 
conclusion,  that  wherever  acts  are  apparently  regular 
and  proper,  they  ought  not  to  be  defeated  by  the  mere 
suggestion  of  a  possible  irregularity.  This  principle 
however  ought  not  to  be  carried  too  far,  and  it  is  not 
desirable  to  rest  upon  a  mere  presumption  that  things 

(fl)  Per  BuUer,  J.,  in   R,  v.  Wils.  128. 

Lyme  Regis,  1  Dougl.  159.  (c)  R  v.  MorrU,  4  T.  R.  552. 

(6)   R.  V.  Culesby,  2  fi.  &  C.  (d)  R,  v.  Uplm  Gray,  10  B. 

814.    See  a\9o  R.  y,  Hinckley,  12  &  C.  807. 
East,  361,  and  R.  v.  Besthnd,  I 


acts. 
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were  properly  done,  when  the  nature  of  the  case  will 
admit  of  positive  evidence  of  the  fact,  provided  it  really 
exists  (e)."  It  is  a  principle  that  irregularity  will  not  be 
presumed  (/);  and  there  are  several  instances  to  be 
found  in  the  books  of  the  courts  dispensing  with  formal 
proof  of  things  necessary  in  strictness  to  give  validity  to 
judicial  acts.  Thus,  a  fine  will  be  presumed  to  have 
been  levied  with  proclamations  {g) ;  and  while  common 
recoveries  were  a  usual  mode  of  assurance,  it  was  held 
that  when  a  recovery  was  suffered  by  a  person  who  had 
power  to  do  so,  the  maxim, ''  Omnia  prsesumuntur  rit^ 
esse  acta,^'  should  apply,  until  the  contrary  appeared  (A). 
So  it  is  a  rule  never  to  raise  a  presumption  for  the 
sake  of  overturning  an  award ;  but,  on  the  contrary,  to 
make  every  reasonable  intendment  in  its  support  (i): 
although  there  are  many  cases  to  be  found  in  the  books, 
especially  the  ancient  ones,  which  it  might  be  difficult  to 
reconcile  with  this  principle. 


§  342.  It  seems  now  established  that  the  maxim,  Does  not  apply 
''  Omnia  prsesumuntur  rit^  esse  acta,"  does  not  apply  to  dicuon. 
give  jurisdiction  to  magistrates,  or  other  inferior  tribu- 
nals (A).  Thus,  where  a  power  was  given  to  the  justices 
under  a  mutiny  act,  to  take  the  examination  of  a  soldier 
quartered  at  the  place  where  the  examination  took  place, 
and  the  examination,  when  taken,  did  not  shew  on  the 
face  of  it  that  the  soldier  was  quartered  at  that  place, 
the  Court  of  Queen's  Bench  held  the  examination  was 
not  receivable  for  the  purpose  of  proving  a  settlement, 


(e)  2  Evans'  Poth.  336. 

(y)  Macnamara  on  Nullities 
and  Irregularities,  42 ;  per  Alder- 
aon,  6.,  in  Caunct  v.  B^hy^  3  M. 
&  W.  68 ;  Jama  v.  Hcwardy  3  G. 
&  Day.  264. 

{g)  3  Co.  86  b. 

(A)  3  Stark.  Ev.  961,  3rd  Ed. 

(0  Caldwell    on    Arbitration, 


132, 2nd  Ed. ;  Watson  on  Awards, 
175,  176,  3rd  Ed.;  Russell  on 
Arbitration,  260  et  seq.  and  655. 
{k)  K.  V.  Hulcolt,  6  T.  R.  583 ; 
R,  V.  All  Saints*,  Southampton,  7 
6.  &  C.  785 ;  Carratt  v.  Morley, 
1  Q.  B.  18;  DempUerr.  Pumell, 
4  Scott,  N.  R.  30. 
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unless  it  were  shewn  by  evidence  that  he  was  so  quar- 
tered at  the  time  (/). 

4«.  Erira-ju-         §  343.  4**.  We  next  proceed  to  consider  the  applica^ 

tion  of  this  maxim  to  extra-judicial  acts,  such  as  written 
instruments^  and  matters  in  pais.  Thus,  it  is  an  esta- 
blished rule,  that  deeds,  wills,  and  other  attested  docu- 
ments, which  are  more  than  thirty  years  old,  and  are 
produced  from  an  unsuspected  repository,  prove  them- 
selves, and  the  testimony  of  the  subscribing  witness 
may  be  dispensed  with,  although  it  is  competent  to 
the  opposite  party  to  call  him  to  disprove  the  r^ularity 
of  the  execution  (m).  And  there  are  many  instances  of 
the  application  of  this  presumption,  even  where  it  is 
strictly  necessary  to  prove  the  execution  of  an  attested 
instrument.  Thus,  where  a  deed  is  produced,  purporting 
to  have  been  executed  in  due  form  by  signing,  sealing, 
and  delivery,  but  the  attesting  witnesses  can  only  speak  to 
the  fact  of  sigping,  it  may  be  properly  left  to  the  jury  to 
presume  a  sealing  and  delivery  (n).  So,  where  an  agree- 
ment is  stated  to  have  been  reduced  to  writing,  signing 
will  be  presumed  (o). 

Eiecution  of         §  344.  The  7  Will.  IV.  &  1  Vict.  c.  26,  s.  9,  (explained 

by  16  &  16  Vict  c.  24,)  requires  wills  to  be  in  writing 
and  executed  with  certain  formalities,  and  somewhat 
similar  provisions,  with  reference  to  wills  of  real  estate, 
were  contained  in  the  statute  previously  in  force,  the  29 
Car.  II.  c.  3,  s.  5  (p).  Under  both  statutes  the  courts  have, 
in  many  instances,  applied  the  maxims  "  Omnia  preesu- 
muntur  rit^  esse  acta,"  &c.,  to  the  execution  of  wills ; 

(0  R.  V.  AUSainU\  Souihamp-  &  P.  417 ;  Grdlier  v.  Neale,  1 

ton,  7  B.  &  C.  785.  Peake,  146 ;   Talboi  v.  Hadton,  7 

(m)  2  Pbill.  £v.  245  et  teq.  Taunt.  251. 
10th  £d.  (o)  Rut  V.  Hb6<0R,  1  Siiii.& 

(n)  Burling  v.  Fatemn,  9  C.  S.  543. 
&  P.  570;  Ball  v.  Taylor,  1  C.  {p)  Supra,  Part  2,  ch.  3,  §  2ia 
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and,  as  a  general  principle,  lean  in  support  of  a  fair  will, 
so  as  not  to  defeat  it  for  a  slip  in  form,  where  the  mean- 
ing of  the  legislature  has  been  complied  with  (9). 

^  346.  So,  collateral  facts  requisite  to  give  validity  to  Collateral  facta, 
instruments  will,  in  general,  be  presumed.  Thus,  where 
an  instrument  has  been  lost,  it  will  be  presumed  to  have 
been  duly  stamped  (r) ;  and  where  a  party  refuses  to  pro- 
duce a  document  after  notice,  it  will  be  presumed  at  least 
against  him  to  have  been  duly  stamped,  unless  the  con- 
trary appear  («).  Where  an  ejectment  was  brought  on 
the  assignment  of  a  term  given  by  the  defendant  to 
secure  the  payment  of  an  annuity,  it  was  held  unneces- 
sary for  the  plaintiff  to  prove  that  the  annuity  had  been 
inroUed  in  pursuance  of  the  17  Geo.  III.  c.  26,  as,  if  it 
were  not  inrolled,  that  would  more  properly  come  from 
the  other  side  {t).  This  principle  has  also  been  extended 
to  the  construction  of  instruments.  Thus,  where  deeds  ConstnictioD  of 
bear  date  on  the  same  day,  a  priority  of  execution  will 
be  presumed  to  suppoi*t  the  clear  intention  of  parties  (u) ; 
as,  for  instance,  where  property  was  sought  to  be  conveyed 
by  lease  and  release,  both  of  which  were  contained  in  one 
deed,  it  is  said  that  a  priority  of  execution  of  the  lease 
would  be  presumed  (x).  So,  in  construing  a  deed  or  will, 
priority  or  posteriority  in  the  collocation  of  words  will 
be  disregarded  in  order  to  carry  into  effect  the  manifest 
intention  of  the  parties  (y). 


iostramenta. 


(9)  ^^^^  Lessee  of  Cater,  v. 
Price,  1  Dougl.  243 ;  Bond  v.  Sea- 
tveUy  3  Burr.  1773 ;  1  Jarman  on 
Wills,  75  ft  seq. 

(r)  Part  2,  ch.  3,  §  224. 

(0  Id. 

(0  Doe  d.  Griffin  v.  Mason,  3 
Camp.  7.  See  ace.  Doe  d.  Lewi» 
T.  Bingham,  4  B.  &  A.  672 ;  and 


Tke  Brighton  Raikoay  Company 
V.  Fairclough,  2  Man.  8e  G.  674. 

(«)  Barker  v.  Keete,  1  Freem. 
251 ;  Tinftor  d.  Atkyns  v.  Horde, 
1  Burr.  106. 

(x)  Per  North,  C.  J.,  in  Barker 
▼.  Keete,  I  Freem.  251. 

{y)  Brice  v.  SmUh,  Wille^,  1 ; 
and  the  caaes  tbere  cited. 
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PriDciple  mach  §  346.  It  only  remains  to  add  that  the  principle  in 
modmtu^  question  has  been  much  extended  by  modem  statutes, 
tutfls.  We  have  already  alluded  to  this  subject  when  treating  of 

the  history  of  the  rise  and  progress  of  the  English  law 
of  evidence  (z) ;  and  some  of  the  most  important  statutes 
bearing  upon  it  will  be  found  in  the  Appendix  (a). 


Sub-Section  III. 

PRESUMPTIONS  FROM  POSSESSION  AND  USER. 

Presumption  of  §  347.  The  presumption  of  right  in  a  party  who  is  in 
nght  from  po*-  ^jj^  possession  of  property,  or  of  that  quasi  possession 
highly  favoured  of  which  rights  Only  occasionally  exerciseable  are  sus- 
"*  "^'  ceptible,  is  highly  favoured  in  every  system  pf  jurispru- 

dence (b),  and  seems  to  rest  partly  on  principles  of  na- 
PoBBession,  &c.,  tural  justice,  and  partly  on  public  poUcy.     By  the  law  of 

S»rim&  facie  evi-  -ri      i       i  •  •  •  xi. 

enoeofpro-      England,  possession,  or  quasi  possession,  as  the  case 

P«rty.  may  be,  is  prim&  facie  evidence  of  property  (c), — "  Melior 

(potior)  est  conditio  possidentis  (^);" — and  the  possession 
of  real  estate,  or  the  perception  of  the  rents  and  profits 
from  the  person  in  possession,  is  prim&  facie  evidence  of 
the  highest  estate  in  that  property,  namely,  a  seisin  in 
Length  of  en-  fee  (c).  But  the  strength  of  the  presumption  arising 
joymen .  from  possession  of  any  kind  is  materially  increased  by 

the  length  of  the  time  of  enjoyment,  and  the  absence  of 
interruption  or  disturbance  from  others,  who,  supposing 
it  illegal,  were  interested  in  putting  an  end  to  it.  In 
favour  of  such  continued  and  peaceable  enjoyment,  the 
courts  have  gone  great  lengths  in  presuming  not  only  a 

(z)  Part  1,  ch.  2,  §  117.  (i)  2  Inst.  391 ;  4  Id.  180; 

(a)  Appendix,  No.  I.  Hob.  103,  199;  Vaugh.  60;  1 

(b)  Huberus,  Prrol.  Jur.  Civ.      T.  R.  153 ;  4  Id.  564, 

lib.  22,  tit.  3,  n.  16;  Cod.  lib.  4,  (e)  B.  N.  P.  103;    Jayne  v. 

tit.  19, 1.  2 ;  Co.  Litt  6  b.  Price,   5  Taunt  326;  i>fiifi  d. 

(f)  Ph.  &  Am.  Ev.  472;  1  Ph.  Tarzwdl  v.  Barnard^  Cowp.  595. 
£v.  484, 10th  Ed. ;  4  Taunt.  547. 
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legal  origin  for  it,  but  many  collateral  facts,  to  render 
complete  the  title  of  the  possessor,  according  to  the 
maxim,  '^  Ex  diutumitate  temporis,  omnia  prsesumuntur 
solenniter  esse  acta(/)." 
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^  348.  In  treating  this  important  subject,  it  is  pro-  Division  of  the 
posed  to  consider,  1st,  The  presumption  from  long  user  ""^J®^*- 
of  prescriptive  and  other  rights  to  things  which  lie  in  grant, 
both  at  common  law,  and  as  affected  by  the  statutes 
2  &  3  Will.  IV.  cc.  71  and  100.  2ndly,  Incorporeal  rights 
not  affected  by  those  statutes.  3rdly,  Presumptions  of 
facts  in  support  of  beneficial  enjoyment 

§  349.  Among  the  various  ways  in  which  a  title  to  i«.  Prescrip- 
property  can  be  acquired,  most  systems  of  jurisprudence  ^^^'  ^' 
recognise  that  of  **  prescription,"  or  undisturbed  posses- 
sion or  user  for  a  period  of  time,  longer  or  shorter  as 
fixed  by  law  (g).  **  Prsescriptio  est  titulus  ex  usu  et 
tempore  substantiam  capiens  ab  authoritate  legi8(A)." 
According  to  the  common  law  of  England,  this  species 
of  title  cannot  be  made  to  land  or  corporeal  heredita- 
ments {i)f  or  to  such  incorporeal  rights  as  must  arise  by 
matter  of  record  (A) ;  and  is  in  general  restricted  to  such 
things  as  may  be  created  by  grant  (J),  such  as  rights  of 
common,  easements,  franchises  which  can  be  created 
by  grant  without  record,  &c.  The  reason  for  this  is 
said  to  be,  that  every  prescription  supposes  a  grant  or 


(/)  Co.  Litt.  6  b.  This  maxim 
u  clearly  a  case  where  priora 
prsesumuntur  k  posterioribus.  See 
tupra,  sub-sect.  2,  $  335. 

(g)  Introd.  §  43. 

(A)  Co.  Litt.  113  a. 

(t)  Dr.  &  Stud.  Dial.  1,  c.  8; 
Finch,  Comm.  Laws,  31 ;  Vin. 
Abr.  Presc.  B.  pL  2;  Brooke, 
Abr.  Presc.  pL  19;  WUkinMon 
T.  Proud,  11  M.  &  W.  33.    A 


man  may,  however,  prescribe  to 
hold  land  as  tenant  in  common 
with  another.  (Littleton,  sect. 
310;  Brooke,  Abr.  in  loc.  cit 
and  Trespass,  122.) 

(k)  Co.  Litt.  114  a;  5  Co. 
109  b ;  Com.  Dig.  Franchises,  A. 
2. 

(/)  2  Blackst.  Comm.  265 ;  3 
Cruise's  Dig.  423,  4th  £d.;  1 
Vent.  387. 
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equivalent  document  once  to  have  existed  and  to  have 
been  lost  by  lapse  of  time  (m).  And  here  it  is  to  be 
observed  that,  at  the  common  law,  no  claim  by  prescrip- 
tion could  be  made  against  the  rights  of  the  Crown  (n). 

Difference  be-  §  360.  Customary  rights  differ  from  prescriptive  in 
anrpreacri^  this,  that  the  former  are  usages  applicable  to  a  district 
tioD.  or  number  of  persons,  while  the  latter  are  rights  claimed 

by  one  or  more  individuals  (o),  as  existing  either  in 
themselves  and  their  ancestors,  or  as  annexed  to  parti- 
cular property  (/>).  The  latter  is  called  prescribing  in 
a  que  estate,  or,  in  other  words,  laying  the  prescription 
Mode  of  plead,  in  the  party  and  those  whose  estate  he  hath.  And 
ja^commoa^liTw.  ^^^  **  ^^  necessary  to  observe,  that,  at  the  common 

law,  every  prescription  must  have  been  laid  in  the  te- 
nant of  the  fee-simple ;  all  parties  holding  any  inferior 
interest  in  the  land  could  not  prescribe  by  reason  of 
the  imbecility  of  their  estates,  but  were  obliged  to  pre- 
scribe under  cover  of  the  tenant  in  fee,  by  alleging  his 
immemorial  right  to  the  subject-matter  of  the  claim, 
and  deducing  their  own  title  from  him  (q).  So,  a  copy- 
holder, even  in  fee,  must  have  prescribed  under  cover 
of  the  lord  of  the  manor  (r). 


Requisites  of  a 

prescriptive 

right. 


§  351.  A  prescriptive  or  customary  right,  in  order  to 
be  valid,  must  have  existed  undisturbed  from  time  im- 

(m)  2    Blackst.  Comm.  265;      memory  maj  be  presumed  agiunst 


Butl.  Co.  Litt.  261  a,  n.  (1) ;  Pot- 
ter r.  North,  1  Ventr.  387;  13 
Hen.  VII.,  16  B,  pi.  14. 

{n)  2  Ro.  Abr.  264,  Prescrip- 
tion, C;  Com.  Dig.  Prsesc.  F.  1. 
It  is  difficult  to  see  the  reason  of 
this,  if  it  be  true,  as  stated  in  most 
of  the  books,  that  every  prescrip- 
tion presupposes  a  grant  before 
the  time  of  legal  memory  (see  last 
note) ;  and  it  is  well  known  that 
a  grant  within  the  time  of  legal 


the  Crown.  (^JjT/ro,  §361.)  The 
rule  was  altered  in  some  respects 
by  9  Geo.  III.  c.  16,  and  32  Geo. 
III.  c.  58 ;  and  other  modem  sta- 
tutes. 

(o)  Co.  Litt.  113  b;  4Co.32a; 
3  Cruise's  Dig.  422,  4th  Ed. 

(p)  Co.  Litt.  113  b,  121  a;  2 
Blackst.  Comm.  265. 

(q)  2  Blackst.  Comm.  264, 265. 

(r)  4  Co.  31  b. 
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memorial  (0 ;  by  which,  at  the  common  law,  was  meant, 
as  the  words  imply,  that  no  evidence,  verbal  or  written, 
could  be  adduced  of  any  time  when  the  right  was  not  in 
existence  (u) ;  and  the  right  is  pleaded  by  alleging  it  to 
have  existed  ^*  from  time  whereof  the  memory  of  man 
runneth  not  to  the  contrary  (a;)."  But  when  the  stat. 
West  1,  (3  Edw  I.),  c.  39,  had  fixed  a  time  of  limitation 
in  the  highest  real  actions  known  to  the  law,  it  was  con- 
sidered unreasonable  to  allow  a  longer  time  in  claims  by 
prescription.  Accordingly,  by  an  equitable  construction 
of  that  statute,  a  period  of  legal  memory  was  established 
in  contradistinction  to  that  of  living  memory,  by  which 
every  prescriptive  claim  was  deemed  indefeasible  if  exist- 
ing previous  to  the  first  day  of  the  reign  of  Richard  I., 
(6  July,  1189),  and,  as  the  converse  of  that  proposition, 
at  once  at  an  end  if  shewn  to  have  had  its  commence- 
ment since  that  period  (y). 

§  352.  After  the  time  of  limitation  had  been  further  32  Heo.  VIII. 
reduced  to  sixty  years  by  32  Hen,  VIII.  c.  2,  and  in  ilc.''^**'''*' 
many  cases,  including  the  action  of  ejectment,  to  twenty 
years  by  21  Jac.  I.  c.  16,  it  might  have  been  expected 
that,  by  a  similar  equitable  construction,  the  time  of 
prescription  would  have  been  proportionably  shortened. 
This,  however  was  not  done,  and  it  remained  as  be- 
fore (z).  But  the  Stat.  32  Hen.  VIII.  c.  2,  affected  the 
subject  in  this  way,  that,  whereas  previously  a  man  might 
have  prescribed  for  a  right  the  enjoyment  of  which  had 
been  suspended  for  an  indefinite  number  of  years,  it  was 
thereby  enacted,  that  no  person  should  make  any  pre- 
scription by  the  seisin  or  possession  of  his  ancestors  or 

(0  1  Blackct.  Comm.  76 ;  Litt.  (y)  2  Blackst.  Comm.  31 ;  2 

sect  170.  Inst.  238;   Co.  Litt   114  b;   3 

(tf)  Co.  Litt  115  a;  Litt  in  Cruise's  Dig.  425,  4th  £d. 

ioc  cit  (<)  2  Blackst  Com.  31,  note  («); 

(s)  Litt  in  Ioc.  cit ;   2  Ra  Gale  on  Easements,  89. 
Abr.  269,  Prescrip.  M.  pi.  16. 
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predecessors  unless  such  seisin  or  possession  had  been 
within  sixty  years  next  before  such  prescription  made. 

§  353.  A  prescriptive  title  once  acquired  might  be 
destroyed  by  interruption.  But  this  must  be  understood 
of  an  interruption  of  the  right,  not  simply  an  interruption 
of  the  user  (a).  Thus,  a  prescriptive  right  might  be  lost 
or  extinguished  by  an  unity  of  possession  of  the  right 
with  an  estate  in  the  land  as  high  and  perdurable  as  that 
in  the  subject-matter  of  the  right  (i),  as,  for  instance, 
where  a  party  entitled  in  fee  to  a  right  of  way  or  com- 
mon became  seised  in  fee  of  the  soil  to  which  it  was 
attached.  But  the  taking  any  lesser  estate  in  the  land 
only  suspended  the  enjoyment  of  the  subject-matter  of 
the  prescription,  without  extinguishing  the  right  to  it, 
which  accordingly  revived  on  the  determination  of  the 
particular  estate  (c). 

§  354.  The  time  of  prescription  thus  remaining  un- 
altered, it  is  obvious  that  the  difficulty  of  establishing 
a  prescriptive  claim  must  have  increased  with  each 
successive  generation,  if  strict  proof  were  required  of 
the  exercise  of  the  supposed  right  up  to  the  time  of 
Richard  I.  The  mischief  was,  however,  considerably 
lessened  by  the  rules  of  evidence  established  by  the 
courts.  Modem  possession  and  user  being  prim4  facie 
evidence  of  property  and  right,  the  judges  attached  to 
them  an  artificial  weight,  and  held  that  when  uninter- 
rupted, uncontradicted,  and  unexplained,  they  constituted 
proof  from  which  a  jury  ought  to  infer  a  prescriptive 
right  coeval  with  the  time  of  legal  memory.  The  length 
of  possession  and  user  necessary  for  this  purpose  depends 
in  some  degree  on  circumstances  and  the  nature  of  the 

(a)  Co.  Litt  114  b;  Canham  Ed.;  Co.LittlUb;  R.y.Rer- 

V.  Fisky  2  C.  &  J.  126,  per  Bay-  mitage^  Carth.  241. 

ley,  B.  (c)  3  Cniiie's  Dig.  426,  4th 

(6)  3  Cruise's  Dig.  428,   4th  Ed. 
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right  claimed.  On  a  claim  of  modus  decimandi,  where 
there  is  notliing  in  tlie  amount  of  the  sum  alleged  to  be 
payable  in  lieu  of  tithe  inconsistent  with  its  having  been 
an  immemorial  payment,  the  regular  proof  should  be 
payment  of  that  amount  in  lieu  of  tithe  by  the  parish, 
township,  or  farm,  as  far  back  as  living  memory  will 
reach  ;  coupled  with  negative  evidence  that,  during 
that  period,  no  tithes  in  kind  have  ever  been  paid  in 
respect  of  that  parish,  township,  or  farm  (d).  So,  gene- 
rally, in  the  case  of  other  things  to  which  a  title  may  be 
made  by  prescription,  proof  of  enjoyment  as  far  Lack  as 
living  memory  raises  a  presumption  of  enjoyment  from 
the  remote  era  (e).  And  a  like  presumption  may  be  raised 
from  an  uninterrupted  enjoyment  for  a  considerable  num- 
ber of  years.  "  If,*'  says  Alderson,  B.,  in  the  case  of 
Jenkins  v.  Harvey  (/),  "  an  uninterrupted  usage  of  up- 
wards of  seventy  years,  unanswered  by  any  evidence  to 
the  contrary,  were  not  sufficient  to  establish  a  right  like 
the  present"  (i.  e.  a  right  to  a  toll  on  all  coal  brought  into 
a  port),  ''there  are  innumerable  titles  which  could  not  be 
sustained  :"  and  in  that  case  a  judge  at  Nisi  Prius  having 
directed  a  jury,  by  telling  them  that  he  was  not  aware  of 
any  rule  of  law  which  precluded  them  from  presuming 
the  immemorial  existence  of  the  right  from  the  modem 
usage,  the  Coui*t  of  Exchequer  held  the  direction  im- 
proper, and  that  the  correct  mode  of  presenting  the  point 
to  them  was,  that,  from  the  uninterrupted  modem  usage 
they  should  find  the  immemorial  existence  of  the  pay- 
ment, unless  some  evidence  was  given  to  the  contrary  (g). 

(d)  Bret  ▼.  Beck^  1  Younge,  perty  Commissionen,  51 ;  B/noe^/ 

244;  Chapman  Y.  Monton^  2  P.  v.  IWgonniitg, 3  A.  &E.  554, per 

Wms.  565  ;    Moore  v.   Bullock^  Littledale,  J. ;  R,  v.  Carpenter,  2 

Cro.  Jac.  501 ;  Lyne$  v.  LeU,  3  Show.  48. 

Y.  &  J.  405 ;  Chapman  v.  Smith,  (/)  1  C.  M.  &  R.  895.     See 

2  Vez.  sen.  506.  Brune  v.  Thomptan,  4  Q.  B.  543. 

(0  Fiwt  Report  of  Real  Pro-  {g)  Id.  877. 

P  P 
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In  an  old  case  of  Bury  v.  Pope  (g),  it  was  agreed  by  all 
the  judges,  that  a  period  of  thirty  or  forty  years  was  in- 
sufficient to  give  such  a  title  to  lights  as  would  enable 
the  owner  of  the  land  to  maintain  an  action  against  the 
possessor  of  the  adjoining  soil  for  obstructing  them. 
But  in  the  modem  case  of  22.  ▼.  Joliffe  (A),  which  was 
a  quo  warranto  calling  on  the  defendant  to  shew  upon 
what  authority  he  claimed  to  exercise  the  office  of  mayor 
of  the  borough  of  Petersfield,  the  defendant  set  up  an 
immemorial  custom  for  the  jury  of  the  court  leet  to 
present  a  fit  person  to  be  mayor  of  the  borough,  who 
presented  him,  the  defendant;  to  which  the  Crown  re- 
plied an  immemorial  custom  for  the  court  leet  to  pre- 
sent a  fit  person  to  be  bailiff,  and  that  at  the  court  by 
which  the  defendant  was  presented  to  be  mayor,  the 
steward  nominated  the  persons  composing  the  jury,  and 
issued  his  precept  to  the  bailiff  to  summon  them,  who 
did  so  accordingly,  whereas  by  the  law  of  the  land  the 
steward  should  have  issued  his  precept  to  the  bailiff  to 
summon  a  jury,  and  the  particular  persons  should  have 
been  selected  by  the  bailiff.  To  this  the  defendant  re- 
joined, that  from  time  immemorial  the  steward  used  to 
nominate  the  jurors:  and  at  the  trial  proved  that  for 
more  than  twenty  years  such  had  been  the  practice, 
which  was  unanswered  by  any  evidence  on  the  part  of 
the  Crown ;  whereupon  Burrough,  J.,  who  tried  the  case, 
told  the  jury  that  slight  evidence,  if  uncontradicted, 
became  cogent  proof,  and  a  verdict  was  given  for  the 
defendant.  A  rule  was  obtained  for  a  new  trial,  on  the 
ground  that  there  was  not  sufficient  evidence  to  warrant 
the  finding  of  the  jury;  and  Abbott,  C. J.,  after  argu- 
ment, expressed  himself  as  follows: — "Upon  the  evi- 
dence given,  uncontradicted,  and  unexplained,  I  think 
the  learned  judge  did  right  in  telling  the  jury  that  it  was 
cogent  evidence,  upon  which  they  might  find  the  issue 

(g)  Cro.  El.  118.     See  Cross  (h)  2  B.  &  C.  54. 

▼.  Lewis,  2  B.  &  C.  686. 
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in  the  affirmatiye.  If  his  expreBsion  had  gone  even 
beyond  that,  and  had  recommended  them  to  find  such  a 
verdict,  I  should  have  thought  that  the  recommendation 
was  fit  and  proper.  A  regular  usage  for  twenty  years, 
not  explained  or  contradicted,  is  that  upon  which  many 
private  and  public  rights  are  held,  there  being  nothing  in 
the  usage  to  contravene  the  public  policy."  Holroyd 
and  Best,  JJ.,  concurring,  the  rule  was  discharged. 

§  366.  Where  there  is  general  evidence  of  a  prescrip-  Pre»criptive 

A    »  t  cittiin  not  06" 

tive  daim  extending  over  a  long  space  of  time,  the  pre-  feated  by  par- 
sumption  of  a  right  existing  from  time  immemorial  will  ^erciMTo^the  ° 
not  be  defeated  by  proof  of  slight,  partial,  or  occasional  right, 
variations  in  the  exercise  or  extent  of  the  right  claimed. 
This  subject  is  well  illustrated  by  the  case  of  R.  v. 
ArchdalHi).  In  delivering  the  elaborate  judgment  of 
the  court  in  that  case,  Littledale,  J.,  says,  '^  It  follows 
almost  necessarily,  from  the  imperfection  and  irregularity 
of  human  nature,  that  a  uniform  course  is  not  preserved 
during  a  long  period :  a  little  advance  is  made  at  one 
time,  a  retreat  at  another ;  something  is  added,  or  taken 
away,  from  indiscretion,  or  ignorance,  or  through  other 
causes :  and  when  by  the  lapse  of  years  the  evidence  is 
lost  which  would  explain  these  irregularities,  they  are 
easily  made  the  foundation  of  cavils  against  the  legality 
of  the  whole  practice.  So,  also,  with  regard  to  title  :  if 
that  which  has  existed  from  time  immemorial  be  scru- 
tinised with  the  same  severity  which  may  properly  be 
employed  in  canvassing  a  modern  gi'ant,  without  making 
allowance  for  the  changes  and  accidents  of  time,  no 
ancient  title  will  be  found  free  from  objection :  that, 
indeed,  will  become  a  source  of  weakness,  which  ought 
to  give  security  and  strength.  It  has  therefore  always 
been  the  well-established  principle  of  our  law  to  presume 
everything  in  favour  of  long  possession ;  and  it  is  every 
day's  practic#  to  rest  upon  this  foundation  the  title  to  the 

(i)  8  A.  &  £.  281. 
F  P  2 
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most  valuable  properties."  There  are  several  other  cases 
illustrative  of  this  principle.  Thus,  although  in  the  case 
of  a  farm  or  district  modus  the  occupiers  are  bound,  in 
order  to  establish  the  prescription,  to  shew,  with  reason- 
able precision,  the  description  and  boundaries  of  the  lands 
said  to  be  covered  by  it,  and  to  shew  the  identity  of  the 
lands  for  which  the  respective  sums  in  lieu  of  tithes  have 
been  paid  ;  still  it  has  frequently  been  held  in  courts  of 
equity  that  a  trifling  and  immaterial  variation  in  the  evi- 
dence as  to  the  boundaries  of  farms  forming  part  of  a 
district  of  considerable  extent,  when  the  greater  part  of 
such  boundaries  are  tolerably  certain,  is  not  sufficient  to 
destroy  the  modus  payable  in  lieu  of  the  tithes  of  land 
proved  to  be  within  such  boundaries  (A).  So,  again,  in 
the  case  of  Bailey  v.  Appleyard  (l)y  it  is  laid  down  by 
Coleridge,  J.,  that  a  plea  of  prescription  will  be  supported 
by  proof  of  a  prescriptive  right  larger  than  that  claimed, 
but  of  such  a  nature  as  to  include  it ;  and  in  Welcome  v. 
Upton  (m),  Alderson,  B.,  asks,  "  Would  the  claim  of  a 
party  to  a  right  of  way  be  defeated  by  shewing  that  some 
person  had  narrowed  it  by  a  few  inches  ?"  On  the  other 
hand,  however,  a  general  prescription  is  not  supported 
by  proof  of  a  prescriptive  right  coupled  with  a  con- 
dition (n). 

User  for  a  §  356.  Although  the  usage  is  not  sufficiently  long  or 

eWd^ce^when  u^'form  to  raise  the  presumption  of  a  prescriptive  right, 
coupled  with  still  it  is  entitled  to  its  legitimate  weight  as  evidence, 
mancea.  A'om  which,  coupled  with  other  circumstances,  the  jury 

may  find  the  existence  of  the  right. 

{k)  Bailey  v.  Sewell,  1   Russ.  Bailifs  of  Tewkesbury  v.  Brkh 

239;  Ruddv.  Wright,  1  Younge,  nell,  I  Taunt.  142. 
147 ;  Rudd  V.  Champion,  Id,  1 73 ;  (m)  6  M.  &  W.  540. 

Brcev.  Beck,  Id,  2i\.  See  Ward  (»)  Paddock  ▼.    Forrester,  3 

V.  Pomfret,  1  Man.  &  Gr.  559.  Scott,  N.  R.  715;  3  M.  &  Gr. 

(/)  8  A.  &  £.  167.    See  The  903,  and  the  casA  there  cited. 
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§  367.  The  presumption  of  prescriptive  right,  derived  Pretumpiion  of 
from  enjoyment,  however  ancient,  is  instantly  put  an  end  SStlliow  %• 
to  when  the  right  is  shewn  to  have  originated  within  butted. 
the  period  of  legal  memory  (o) ;  and  it  is  of  course  liable 
to  be  rebutted  by  any  species  of  legitimate  evidence, 
direct  or  presumptive  (p).  The  existence  of  an  ancient 
grant  without  date  is  not,  however,  necessarily  incon- 
sistent with  a  prescriptive  right;  for  the  grant  may 
either  have  been  made  before  the  time  of  legal  memory, 
or  in  confirmation  of  a  prescriptive  right  (q).  So,  in 
Scales  V.  Key  (r),  where,  on  a  question  of  false  return 
to  a  mandamus,  the  issue  turned  on  the  existence  of  an 
immemorial  custom  within  the  city  of  London,  the  jury 
having  found  that  the  custom  existed  to  1689,  (the  case 
was  tried  in  1834),  the  judge  at  Nisi  Prius  refused  to 
ask  them  whether  the  custom  existed  after  that  year, 
and  directed  a  verdict  to  be  entered  for  the  defendant ; 
and  this  ruling  was  confirmed  by  the  court  in  banc. 
So,  in  Biddulph  v.  Ather  (s),  where,  in  support  of 
a  prescriptive  right  to  wreck,  evidence  was  adduced  of 
uninterrupted  usage  for  ninety-two  years,  it  was  held  not 
to  be  conclusively  negatived  by  two  allowances  in  eyre 
400  years  previous,  and  a  subsequent  judgment  in  tres- 
pass ;  and  the  judge  having  left  the  whole  case  to  the 
jury,  who  found  in  favour  of  the  claim,  the  court  refused 
to  disturb  the  verdict.  So,  a  prescriptive  claim  to  a  right 
of  way  for  a  party  and  his  servants,  tenants  and  occupiers 
of  a  certain  close,  and  a  justification  as  his  servant  and 
by  his  command,  is  not  necessarily  disproved  by  shewing 
that  the  land  had,  fifty  years  before,  been  part  of  a  large 
common,  which  was  inclosed  under  the  provisions  of  an 

(o)  2  Blackst.  Com.  31 ;  FUher  {q)  Addington  v.  Clode,  2  W. 

V.  L.  Graves,  3  E.  &  Y.,  Tithe  C.  Bl.  989. 

1180.  (r)  11  A.  &  E.  819.    See  also 

{p)  See    Taiflor  v.   Cook,    8  Welcome  v.   Upivn,  6  M.  &  W. 

Price,  650,  and  the  caaes  cited  in  536. 

the  preceding  notes.  (s)  2  Wils.  23. 
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inclosnre  act,  and  allotted  to  the  ancestor  of  the  party. 
The  jury  having  found  for  the  defendant,  a  rule  was  ob- 
tained to  enter  a  verdict  for  the  plaintifT^  which  was 
however  discharged  after  argument.  J.  Parke,  J.,  there 
says,  '^  There  is  no  rule  of  law  which  militates  against  the 
finding.  From  the  usage,  the  jury  might  infer  that  the 
lord,  if  the  fee  were  in  him  before  the  inclosure,  h^d  the 
right  of  way  (jt)"  So,  in  the  case  of  a  modus  decimandi, 
it  is  laid  down  by  Sir  J.  Leach,  V .  C,  that  ancient  docu- 
ments cannot  prevail  against  all  proof  of  usage,  unless 
they  are  consistent  with  each  other,  and  unless  the  effect 
of  them  excludes  not  the  probability,  but  the  possibility, 
of  the  modus  (u). 

Title  by  non-  |  358.  Notwithstanding  the  desire  of  the  courts  to  up- 

g  g™  JjqJj  pregcriptive  rights,  there  were  many  cases  in  which 
the  extreme  length  of  the  time  of  l^al  memory  exercised 
a  very  mischievous  effect ;  as  the  presumption  from  user,  * 
however  strong,  was  liable  to  be  altogedier  defeated  by 
shewing  the  origin  of  the  claim  at  any  time  since  the 
1  Rich.  I.  (a.  d.  1 189).  Besides,  possession  and  user  are 
in  themselves  legitimate  evidence  of  the  existence  of 
rights  created  since  that  period,  the  more  obvious  and 
natural  proofs  of  which  may  have  perished  by  time 
or  accident.  ^^Tempus,"  says  Sir  Edward  Coke,  ^'est  edax 
rerum(x) ;"  records  and  letters  patent,  and  other  writings, 
either  consume  or  are  lost,  or  embezzled  :  and  if  ancient 
grants  and  acts  had  been  drawn  in  question  in  the  life- 
time of  the  parties  to  them,  they  might  have  shewn  the 
truth  of  the  matter ;  but  after  the  death  of  aU  the  parties, 
and  after  many  successions  of  ages,  if  any  objection  or 
exception  should  prevail,  the  ancient  and  long  possession 

(0  Codling  v.  Johnson,  9  B.  &  896. 

C.  933.     See  further  od  this  sub-  (u)   White  ▼.  Lisle,  4  Madd. 

ject.  Hill  V.  Stuilh,  10  East,  476 ;  224. 

Schoobridge  v.  Ward,  3  M.  &  Gr.  (j)  3  Co.  21  b;  12  Id,  5. 
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of  owners  should  hurt  them  (y).  Acting  partly  on  this 
principle,  but  chiefly  for  the  furtherance  of  justice  and 
the  sake  of  peace,  by  quieting  possession  {z\  the  judges 
attached  an  artificial  weight  to  the  possession  and  user 
of  such  matters  as  lie  in  grant,  where  no  prescriptive 
claim  was  put  forward,  and  in  process  of  time  established 
it  as  a  rule  that  twenty  years'  adverse  and  uninterrupted 
enjoyment  of  an  incorporeal  hereditament,  uncontradicted 
and  unexplained,  was  cogent  evidence  from  which  the 
jury  should  be  directed  conclusively  to  presume  a  grant 
or  other  lawful  origin  of  the  possession  (a).    This  period 


iy)  12  Co.  5. 

(X)  Bright  V.  Walker,  1  C.  M. 
&  R.  217;  Eldridge  v.  Knott, 
Cowp.  215. 

(a)  3  Stork.  £v.  911, 3rd  Ed. ; 
1  Greenl.  £v.  §  17,4th£d.;  2 
Wni8.  Saund.  175  a;  Bealey  v. 
Shawy  G  East,  208;  Baltton  y. 
Bauted,  1  Camp.  463 ;  Wright 
Y.  Hotoard,  1  S.  &  Sta.  203; 
Campbell  v.  WUaon,  3  East,  294 ; 
Lord  Guernsey  v.  Rodlfridge$,  1 
Gflb.  Eq.  R.  4 ;  Bright  ▼.  Walker, 
1  C.  M.  &  R.  217,  &c.  Much 
coofoaioQ  has  arisen  from  the 
loose  language  to  be  found  in 
some  of  the  books  on  this  subject. 
In  Eolerojt  ▼.  Heel  (1  B.  &  P. 
400),  where  the  grantee  of  a  mar- 
ket under  letters  patent  firom  the 
Crown,  suffered  another  person  to 
erect  a  market  in  his  neighbour- 
hood, and  to  use  it  for  the  space 
of  twenty-three  years  without  in- 
terruption, the  Court  of  Common 
Pleas  held,  that  the  undisturbed 
possession  of  the  market  by  the 
defendant  for  twenty-three  years 
was  a  clear  bar  to  the  plaintiff's 
right  of  action.    This  case  has, 


however,  been  strongly  observed 
upon,  2  Wms.  Saund.  175  a,  et 
leg.  In  the  case  of  Darwin  v. 
Upton  {Id.  175  c),  Lord  Mans- 
field says,  '*The  enjoyment  of 
lights,  with  the  defendant's  acqui- 
escence for  twenty  years,  is  such 
decisive  presumption  of  a  right 
by  grant  or  otherwise,  that,  unless 
contradicted  or  explained,  the  jury 
ought  to  believe  it ;  but  it  is  im- 
possible that  length  of  time  can 
be  said  to  be  an  abtolute  bar,  like 
a  stotnte  of  limitotion ;  it  is  cer- 
tainly a  presumptive  bar,  which 
ought  to  go  to  the  jury."  And 
BuUer,  J.,  there  says,  "U  the 
judge  in  this  case  meant  it "  (i.  e.) 
twenty  years'  uninterrupted  pos- 
session of  windows)  **  was  an  ab- 
solute bar,  he  was  certainly  wrong ; 
if  only  as  a  presumptive  bar,  he 
was  right."  See  also  the  obser- 
vations of  Lord  Mansfield  in  The 
Mayor  of  Hull  v.  Homer  (Cowp. 
102).  Again,  the  presumption 
of  right  from  twenty  years'  en- 
joyment of  incorporeal  heredita- 
ments is  often  spoken  of  as  a 
**  conclusive   presumption  ;"    (1 
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of  twenty  years  seems  to  have  been  adopted  by  analogy 
to  the  Statute  of  Limitations^  21  Jac.  I.  c.  16^  which 
makes  an  adverse  enjoyment  for  twenty  years  a  bar  to 
an  action  of  ejectment;  for,  as  an  adverse  possession  of 
that  duration  gave  a  possessory  title  to  the  land  itself,  it 
seemed  reasonable  that  it  should  afford  a  presumption  of 
right  to  a  minor  interest  arising  out  of  the  land  (&).  The 
practical  effect  of  this  quasi  praesumptio  juris  was  con- 
siderably increased  by  the  decision  in  Recui  v.  Brook- 
man  (c),  namely,  that  it  was  competent  to  plead  a  right  to 
an  incorporeal  hereditament  by  deed,  and  excuse  profert 
of  the  deed  by  alleging  it  to  have  been  lost  by  tipie  and 
accident.   It  became,  therefore,  a  usual  mode  of  claiming 


Greenl.  Ev.  §  17,  4th  Ed.;  per 
Lord  Ellenborough  in  BaUton  r. 
Benstedf  1  Camp.  465;  and  in 
Bealey  v.  Shaw,  6  East,  215, 
&c.) ;  an  expression  almost  as 
inaccurate  as  calling  the  evidence 
a  "  bar."  If  the  presumption  be 
"  conclusive,"  it  is  a  prammptio 
juris  et  dejure,  and  not  to  be  re- 
butted by  evidence ;  whereas,  the 
clear  meaning  of  the  cases  is,  that 
the  jury  ought  to  make  the  pre- 
sumption, and  act  definitively  up- 
on it,  unless  it  is  encountered  by 
adverse  proof.  *'The  presump- 
tion of  right  in  such  cases,"  says 
Mr.  Starkie,  *'  is  not  conclusive ; 
in  other  words,  it  is  not  an  in- 
ference of  mere  law,  to  be  made 
by  the  courts,  yet  it  is  an  inference 
which  the  courts  advise  juries  to 
make  wherever  the  presumption 
stands  unrebutted  by  contrary  evi- 
dence." 3  Stark.  Ev.  911,  3rd 
Ed.  It  only  remains  to  add,  that 
the  doctrine  in  question  has  only 
been  fully  established  in  modem 
times,  and  was  not  introduced 


without  considerable  opposition. 
"  I  will  not  contend,"  says  Sir 
D.  W.  Evans,  "  after  the  deci- 
sions which  have  taken  place,  that 
it  may  not  be  more  convenient 
to  the  public,  that  the  doctrine 
which  has  been  extensively  acted 
upon  in  the  enjoyment  of  real 
estates,  should  be  adhered  to  than 
departed  from,  though  of  very 
modem  origin.  But  I  shall  ever 
maintain  the  sentiment,  that  the 
introduction  of  such  a  doctrine 
was  a  perversion  of  legal  prin- 
ciples, and  an  unwarrantable  as- 
sumption of  authority."  2  Ev. 
Poth.  139. 

{b)  3  Stark.  Ev.  911,3rd  Ed.; 
2  Wms.  Saund.  175  et  seq.,  and 
the  cases  there  cited.  Although 
the  doctrine  of  adverse  possession 
in  the  case  of  land  has  been  taken 
away,  except  in  a  few  instances, 
by  3  &  4  Will.  IV.  c.  27,  the  pre- 
sumption of  title  by  lost  grant  has 
not  been  affected.     See  infra, 

(c)  3  T.  R.  151. 
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title  to  an  incorporeal  hereditamenty  to  allege  a  feigned 
grant  within  the  time  of  legal  memory,  from  some  owner 
of  the  land  or  other  person  capable  of  making  one,  to  some 
tenant  or  person  capable  of  receiving  it  (d) ;  setting  forth 
the  names  of  the  supposed  parties  to  the  document  {e\ 
with  the  excuse  for  profert  that  the  document  had  been 
lost  by  time  and  accident.  On  a  traverse  of  the  grant,  the 
uninterrupted  usage  of  twenty  years  would  be  held  cogent 
evidence  of  its  existence.  This  was  termed  making  title 
by  **  non-existing  grant/' 

§  359.  In  order,  however,  to  raise  this  presumption 
against  the  owner  of  the  inheritance,  the  possession  must 
be  with  his  acquiescence;  such  a  possession  with  the 
acquiescence  of  a  tenant  for  life,  or  other  inferior  interest 
in  the  land,  although  evidence  against  the  owner  of  the 
particular  estate,  will  not  bind  the  fee(/).  And  the 
acquiescence  of  the  owner  of  the  inheritance  may  either 
be  proved  directly,  or  inferred  from  circumstances  ( ^). 
Where,  however,  the  time  has  begun  to  run  against  the 
tenant  of  the  fee,  the  interposition  of  a  particular  estate 
does  not  stop  it  (A). 

§  360.  This  presumption  only  obtains  its  practically 
conclusive  character  when  the  evidence  of  enjoyment 
during  the  required  period  remains  uncontradicted  and 
unexplained.  In  the  case  of  Livett  v.  Wilson  {i\  where 
in  answer  to  an  action  of  trespass,  the  defendant  pleaded 
a  right  of  way  by  lost  grant :  at  the  trial,  before  Gaselee, 
J.,  it  appeared  that  there  was  conflicting  evidence  as  to 

{d)  Shelford's  Real   Property  667. 

Acta,  48,  4th  Ed.  (A)  Crou  ▼.  Lewis,  2  B.  &  C. 

(e)  Hendy    v.    Stetenton,    10  686. 

East,  55.  (i)  3  Bing  115.   See  also  Doe 

(/)  2Wfnt.Saund.I75e<se9.,  d.  Fenwick  v.  Reed,  5  B.  &  A. 

and  the  cases  there  cited.  232,  and  Dawson  ▼.  The  Duke  of 

(g)  Gray  V.  Boiuf,  2  B.  &  B.  Norfolk,  I  Price,  246. 
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the  uodispated  user  of  the  way^  and  the  allied  right  had 
been  pretty  constantly  contested ;  whereupon  the  judge 
told  the  jury  that  if  they  thought  the  defendant  had 
exercised  the  right  of  way  uninterruptedly  for  more  than 
twenty  years,  by  virtue  of  a  deed,  and  that  that  deed 
had  been  lost,  they  would  find  a  verdict  for  the  de- 
fendant; and  this  ruling  was  fully  confirmed  by  the 
court  in  banc.  But  the  fact  of  possession  for  a  less 
period  than  twenty  years  is  still  a  circumstance  from 
which,  when  coupled  with  other  evidence,  a  jury  may 
infer  the  existence  of  a  grant  (k). 

Presumption  of      §  361.  We  have  seen  that  by  the  common  law  a  title 
CTown."^"    *    '^y  prescription  could  not  be  made  against  the  crown  {I). 

This  doctrine  was  not  however  extended  to  the  case  of  a 

supposed  lost  grant,  although,  in  order  to  raise  such  a 

presumption  against  the  crown,  a  longer  time  is  required 

PresamptioD  in  than  sgainst  a  private  individual  (m).    The  same  holds 

the^huTof  the  ^^^^  ^^  ^  sought  to  acquire  a  right  in  derogation  of  the 

public.  rights  of  the  public  (n). 


Pews. 


§  362.  By  the  general  law  and  of  common  right,  all 
pews  in  churches  belong  to  the  parishioners  at  large,  for 
their  use  and  accommodation,  but  the  distribution  of 
seats  among  them  rests  with  the  ordinary,  whose  officers 
the  churchwardens  are;  and  whose  duty  it  is  to  place  the 
parishioners  according  to  their  rank  and  station,  subject 


{k)  Beaky  v.  Shaw,  6  East, 
215;  see  per  Tindal,  C.  J.,  in 
HaU  ▼.  Swift,  4  Bingh.  N.  C. 
381. 

(0  Supra,  §  349. 

(m)  1  Greenl.  Ev.  §  45,  4th 
Ed.  See  Bedle  v.  Beard,  12  Co. 
4,  5 ;  Mayor  qf  Hull  v.  Homer, 
Cowp.  102;  Gib$on  r.  Clark,  1 
Jac.  &  W.  159;  Roe  d.  Johnson 


V.  Ireland,  1 1  East,  280 ;  Good- 
title  d.  Parker  v.  Baldwin,  Id. 
488 ;  Jewison  v,  Dyton,  9  M.  & 
W.  540;  Brune  v.  Thofnpion,  4 
Q.  B.  543. 

(n)  Weld  V.  Hornby,  7  East, 
195;  Chad  v.  Tilsed,  2  B.  &  B. 
403 ;  Vooght  V.  Winch,  2  B.  &  A. 
662 ;  R,  V.  Montague,  4  B.  &  C. 
598. 
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however  on  complamt  to  the  control  of  the  ordinary  (o). 
Bat  a  right  to  a  pew  as  appurtenant  to  an  ancient  mes" 
suage  may  be  claimed  by  prescription^  which  presupposes 
a  faculty  (p);  and  it  is  only  in  this  light,  namely,  as 
easements  appurtenant  to  messuages,  that  the  right  to 
pews  is  considered  in  courts  of  common  law  (q).  The 
right  to  pews  is  either  possessory  or  absolute.  The  eccle- 
siastical courts  will  protect  a  party  who  has  been  for  any 
length  of  time  in  possession  of  a  pew  or  seat  against  a 
mere  disturber,  so  far  at  least  as  to  put  him  on  proof  of 
a  paramount  title  (r).  And  where  the  right  is  claimed 
as  appurtenant  to  a  messuage  within  the  parish,  posses- 
sion for  a  long  series  of  years  will  give  a  title  against  a 
wrong  doer  in  a  court  of  common  law  (s).  But  where 
the  origin  of  the  pew  is  shewn,  or  the  presumption  re- 
butted by  circumstances,  the  prescriptive  claim  is  at  an 
end  {t).  In  order  however  to  raise  the  presumption  of  a 
right  by  prescription  or  faculty  against  the  ordinary  much 
more  is  required :  and  with  respect  to  the  length  of  oc- 
cupation necessary  for  this  purpose  it  is  difficult  to  lay 
down  any  general  rule  (ti). 


(o)  Corven^scase,  12  Co.  105— 
6;  3IO8L202;  Bi^erfyY.  Windta^ 
5  B.  &  C.  1 ;  Pe</mafiv.  Bridger, 

1  PhiUim.  323 ;  Fuller  v.  Lane, 

2  AM.  425 ;   Blake  ▼.  Usbame, 

3  Hagg.  N.  R.  733.  See  also 
Mamwaring  ▼.  Ot/es,  5  B.  &  A. 
356;  and  Bryan  v.  WhiUler,  S 
B.  &  C.  288. 

(p)  Pettmanv.  Bridger,  1  Phil- 
tim.  324 ;  Walter  v.  Gunner,  1 
Hagg.  C.  R.  317 ;  WyUk  v.  Mott, 
1  Hagg.  N.  R.  39. 

(9)  3  Stark.  £▼.  tit  Pew,  861, 
3rd  Ed. 

(r)  Pettman  v.  Bridger,  1 
PhiUim.  324 ;  iS^  ▼.  Flood,  2 
Cart  356. 


(«)  Darwin  ▼•  Upton,  2  Wias. 
Saund.  175  c;  Kenrick  ▼.  Taylor, 
1  Wils.  326 ;  Stocki  v.  Booth,  1 
T.  R.  428 ;  Rogers  v.  Brooks,  Id. 
431,  Q.;  Griffith  v.  Matthews,  5 
T.  R.  296;  Jacob  ▼.  Dallow,  2 
L.  Raym.  755. 

(0  Griffith  V.  Matthews,  5  T. 
R.  296;  Morgan  v.  Curtis^  3 
Man.  &  Ry.  389. 

(tt)  See  Ashly  y.  Freckleton, 
3  LeT.  73 ;  Kenrick  v.  Taylor,  1 
Will.  326;  Griffiths.  Matthews, 
5  T.  R.  296 ;  Pettman  v.  Bridger, 
1  Phill.  325;  Walters.  Gunner, 
1  Hagg.  C.  R.  322 ;  Wookoomhe 
▼.  Ouldridge,  3  Add.  6;  Pepper 
▼.  Bamardy  12  L.  J.  Q.  B.  361. 
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sutntes  3  &  3        §  363.  In  this  state  of  the  law  were  passed  the  sta- 
71  &*100.'''''     tutes  2  &  3  Will.  IV.  cc.  71,  and  100.     Notwithstand- 
ing all  that  had  been  done  by  facilitating  the  proof 
inoonFenienoet  of  prescriptive  rights,  and  allowing  the  pleading  non- 

existing  grants,  cases  still  occurred  in  which  the  length  of 
the  time  of  prescription  operated  to  the  defeat  of  justice. 
On  this  subject  the  Real  Property  Commissioners  ex- 
pressed themselves  as  follows  {x) : — ^^  In  some  cases  the 
practical  remedy  fails,  and  the  rule  (of  prescription)  pro- 
duces the  most  serious  mischiefs.  A  right  claimed  by 
prescription  is  always  disproved,  by  shewing  that  it  did 
not  or  could  not  exist  at  any  one  point  of  time  since  the 
commencement  of  legal  memory,  &c.,  &c.  Amidst  these 
difficulties,  it  has  been  usual  of  late,  for  the  purpose  of 
supporting  a  right  which  has  been  long  enjoyed,  but 
which  can  be  shewn  to  have  originated  within  time  of 
legal  memory,  or  to  have  been  at  one  time  extinguished 
by  unity  of  possession,  to  resort  to  the  clumsy  fiction  of 
a  lost  grant,  which  is  pleaded  to  have  been  made  by 
some  person  seised  in  fee  of  the  servient  to  another 
seised  in  fee  of  the  dominant  tenement.  But  besides 
the  objection  of  its  being  well  known  to  the  counsel, 
judge  and  jury  that  the  plea  is  unfounded  in  fact,  the 
object  is  oflen  frustrated  by  proof  of  the  title  of  the  two 
tenements  having  been  such  that  the  fictitious  grant 
could  not  have  been  made  in  the  manner  alleged  in  the 
plea.  The  contrivance  therefore  affords  only  a  chance 
of  protection,  and  may  stimulate  the  adversary  to  an  in- 
vestigation for  an  indirect  and  mischievous  end  of  ancient 
title-deeds,  which  for  every  fair  purpose  have  long  ceased 
to  be  of  any  use.''  There  was  also  this  inconvenience 
that  the  evidence  necessary  to  support  a  claim  by  lost 
grant  would  not  support  a  claim  by  prescription ;  so  that 
a  plea  of  the  former  might  miscarry  from  the  evidence 

(x)  First  Report  of  the  Real  Property  CommittioDers,  51. 
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going  too  far  (y).  Add  to  all  whichy  it  was  well  observed, 
that  the  requiring  juries  to  make  artificial  presumptions 
of  this  kind  amounted,  in  many  cases,  to  a  heavy  tax  on 
their  consciences,  which  it  was  highly  expedient  should 
be  removed  {z\  In  a  word,  it  at  length  became  apparent 
that  the  evil  could  only  be  remedied  by  legislation,  and 
the  statutes  in  question  were  passed  for  that  purpose. 

§  364.  The  former  of  these  statutes,  the  2  &  3  Will.  IV.  2  &  3  WUl.  IV. 

.  .  c.  71. 

c.  71,  intitled  "An  Act  for  shortening  the  Time  of  Pre- 
scription in  certain  Cases,"  after  reciting  that  "  the  ex- 
pression,  Hime  immemorial,  or  time  whereof  the  memory 
of  man  runneth  not  to  the  contrary,'  is  now  by  the  law 
of  England,  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  King 
Richard  the  First,  whereby  the  title  to  matters  that  have 
been  long  enjoyed  is  sometimes  defeated  by  shewing  the 
commencement  of  such  enjoyment,  which  is  in  many 
cases  productive  of  inconvenience  and  injustice;"  for 
remedy  thereof  proceeds  to  enact,  in  the  first  section, 
that  "No  claim  which  may  be  lawfully  made  at  the  com-  Righu  of  com- 

1  1  J  •   x*  J.    A  *   ua  nioTi  and  other 

mon  law,  by  custom,  prescription,  or  grant,  to  any  ngnt  p^fits  a  pren- 
of  common  or  other  profit  or  benefit  to  be  taken  and  en-  ^^ 
joyed  from  or  upon  any  land  of  our  sovereign  lord  the 
King,  his  heirs  or  successors,  or  any  land  being  parcel  of 
the  Duchy  of  Lancaster  or  Duchy  of  Cornwall,  or  of  any 
ecclesiastical  or  lay  person,  or  body  corporate,  except  such 
matters  and  things  as  are  herein  specially  provided  for, 
and  except  tithes,  rent,  and  services,  shall,  where  such 
right,  profit,  or  benefit  shall  have  been  actually  taken 
and  enjoyed  by  any  person  claiming  right  thereto  with- 
out .  interruption  for  the  full  period  of  thirty  years,  be 

{y)  See  per  Littledale,  J.  io  3rd  £d. ;  per  Parke,  B.,  in  de- 

Bluett  ▼.  Tregonnxngt  3  A.  &  £.  livering  the  judgment  of  the  court 

583,  584.  in  Bright  v.  Walker,  1 C.  M.&  R. 

(a)  2  Stark.  Ev.  911,   n.  (/),  217—18. 
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defeated  or  destroyed  by  shewing  only  that  such  right, 
pro&t,  or  benefit  was  first  taken  or  enjoyed  at  any  time 
prior  to  such  period  of  thirty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the 
same  is  now  liable  to  be  defeated ;  and  when  such  right, 
profit,  or  benefit  shall  have  been  so  taken  and  enjoyed 
as  aforesaid  for  the  full  period  of  sixty  years,  the  right 
thereto  shall  be  deemed  absolute  and  indefeasible,  unless 
it  shall  appear  that  the  same  was  taken  and  enjoyed  by 
son^  ccmsent  or  agreement  expressly  made  or  given  for 
that  purpose,  by  deed  or  writing." 
Easemente  io         Sect  2.  "  No  claim  which  may  be  lawfiilly  made  at 

general.  .  .  .  .     . 

the  common  law,  by  custom,  prescription,  or  grant,  to 
any  way  or  other  easement,  or  to  any  watercourse,  or  the 
use  of  any  water,  to  be  enjoyed  or  derived  upon,  over, 
or  fit>m  any  land  or  water  of  our  said  Lord  the  King, 
his  heirs  or  successors,  or  being  parcel  of  the  Duchy  of 
Lancaster  or  the  Duchy  of  Cornwall,  or  being  the  pro- 
perty of  any  ecclesiastical  or  lay  person,  or  body  cor- 
porate, when  such  way  or  other  matter  as  herein  last  be- 
fore-mentioned shall  have  been  actuaUy  enjoyed  by  any 
person  daiming  right  thereto  without  interruption  for  the 
full  period  of  twenty  years,  shall  be  defeated  or  destroyed 
by  shewing  only  that  such  way  or  other  matter  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years, 
but  nevertheless  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated ; 
and  where  such  way  or  other  matter  as  herein  last  before- 
mentioned  shall  have  been  so  enjoyed  as  aforesaid  for 
the  full  period  of  forty  years,  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  given  or  made  for  that  purpose  by  deed 
or  writing." 
Light!.  Sect  3.  *^  When  the  access  and  use  of  light  to  and 

for  any  dwdling-house,  workshop,  or  other  building  shall 
have  been  actually  enjoyed  therewith  for  the  full  period 


DIRECT  AND  CIRCUMSTANTIAL  EVIDENCE,  ETC. 


447 


of  twenty  years  without  interruption^  the  right  thereto 
shall  be  deemed  absolute  and  indefeasible,  any  local  usage 
or  custom  to  the  contrary  notwithstanding,  unless  it  shall 
appear  that  the  same  was  enjoyed  by  some  consent  or 
agreement  expressly  made  or  given  for  that  purpose  by 
deed  or  writing." 

Sect.  4.  "  Each  of  the  respective  periods  of  years  here-  Time  of  enjoj- 
inbefore  mentioned  shall  be  deemed  and  taken  to  be  the  ™*°^* 
period  next  before  some  suit  or  action  wherein  the  claim 
or  matter  to  which  such  period  may  relate  shall  have 
been  or  shall  be  brought  into  question,  and  no  act  or 
other  matter  shall   be  deemed  to  be  an  interruption,  intemiptioo. 
within  the  meaning  of  this  statute,  unless  the  same  shall 
have  been  or  shall  be  submitted  to  or  acquiesced  in  for 
one  year  after  the  party  interrupted  shall  have  had  or 
shall  have  notice  thereof,  and  of  the  person  making  or 
authorizing  the  same  to  be  made." 

Sect.  5.  **  In  all  actions  upon  the  case  and  other  plead-  Mode  of  plead- 
ings,  wherein  the  party  claiming  may  now  by  law  allege  iSau^.  *  " 
his  right  generally,  without  averring  the  existence  of 
such  right  from  time  immemorial,  such  general  allegation 
shall  still  be  deemed  suiScient,  and  if  the  same  shall  be 
denied,  all  and  every  the  matters  in  this  act  mentioned 
and  provided,  which  shall  be  applicable  to  the  case,  shall 
be  admissible  in  evidence  to  sustain  or  rebut  such  alle^ 
gation;  and  that  in  all  pleadings  to  actions  of  trespass, 
and  in  all  other  pleadings  wherein  before  the  passing  of 
this  act  it  would  have  been  necessary  to  allege  the  right 
to  have  existed  from  time  immemorial,^  it  shall  be  suffi- 
cient to  allege  the  enjoyment  thereof  as  of  right  by  the 
occupiers  of  the  tenement  in  respect  whereof  the  same 
is  claimed  for  and  during  such  of  the  periods  mentioned 
in  this  act  as  may  be  applicable  to  the  case,  and  without 
claiming  in  the  name  or  right  of  the  owner  of  the  fee,  as 
is  now  usually  done ;  and  if  the  other  party  shall  intend 
to  rely  on  any  proviso,  exception,  incapacity,  disability, 
contract,  agreement,  or  other  matter  hereinbefore  men- 
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lionedy  or  on  any  cause  or  matter  of  fact  or  of  law  not 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same 
shall  be  specially  alleged  and  set  forth  in  answer  to  the 
allegation  of  the  party  claiming,  and  shall  not  be  re- 
ceived in  evidence  on  any  general  traverse  or  denial  of 
such  allegation." 
Nopramimpiioii      Sect.  6.  ''  In  the  several  cases  mentioned  in  and  pro- 
ihorteT^iSr  "^^^  for  by  this  act,  no  presumption  shall  be  allowed  or 
of  time.  made  in  favour  or  support  of  any  claim,  upon  proof  of  the 

exercise  or  enjoyment  of  the  right  or  matter  claimed  for 
any  less  period  of  time  or  number  of  years  than  for  such 
period  or  number  mentioned  in  this  act  as  may  be  appli- 
cable to  the  case  and  to  the  nature  of  the  claim." 
ParUM  under  gg^t  7.  "  The  time  during  which  any  person,  other- 
wise capable  of  resisting  any  claim  to  any  of  the  matters 
before  mentioned,  shall  have  been  or  shall  be  an  infant, 
idiot,  non  compos  mentis,  feme  covert,  Or  tenant  for  life, 
or  during  which  any  action  or  suit  shall  have  been  pend- 
ing, and  which  shall  have  been  diligently  prosecuted,  until 
abated  by  tlie  death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  herein- 
before mentioned,  except  only  in  cases  where  the  right 
or  claim  is  hereby  declared  to  be  absolute  and  inde- 
feasible." 
Computation  of  Sect.  8.  "  When  any  land  or  water  upon,  over,  or  from 
time  in  cer-       which  any  such  way  or  other  convenient  watercourse  or 

tain  cases.  •'  *' 

use  of  water  shall  have  been  or  shall  be  enjoyed  or  de- 
rived hath  been  or  shall  be  held  under  or  by  virtue  of 
any  term  of  life,  or  any  term  of  years  exceeding  three 
years  from  the  granting  thereof,  the  time  of  the  enjoy- 
ment of  any  such  way  or  other  matter,  as  herein  last 
before  mentioned,  during  the  continuance  of  such  term, 
shall  be  excluded  in  the  computation  of  the  said  period 
of  forty  years,  in  case  the  claim  shall  within  three  years 
next  after  the  end  or  sooner  determination  of  such  term 
be  resisted  by  any  person  entitled  to  any  reversion  ex- 
pectant on  the  determination  thereof." 
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§  365.  A  large  number  of  decisions  on  the  construe-  CoDKtnictioD  of 
tion  of  this  important  statute  are  to  be  found  in  the  ^**"  »^*^"'«- 
booksy  the  discussion  of  which  would  be  altogether  out 
of  place  here.    There  are,  howevery  a  few  points  which 
require  notice.     1.  The  earlier  sections  of  the  statute.  Earlier  leetioos 
being  in  the  affirmative,  have  been  held  not  to  take  away  away  ©ommoQ 
the  common  law;  and  consequently  not  to  prevent  a  ^^' 
party  pleading  a  prescriptive  claim,  or  claim  by  lost 
grant,  in  the  same  manner  as  he  might  have  done  be- 
fore the  act  passed  (a).      In  a  word,  those  provisions 
of  the  act  were  intended  to  give  additional  fieicilities  to 
parties,  not  to  deprive  them  of  any   rights  to  which 
they  were  previously  entitled.     But  in  order  to  entitle  Statute  mwt  be 
a  party  to  the  benefit  of  the  statute  he  must  plead  ^ 
it  (6),  and  it  is  common  in  practice  for  a  party  to  state 
bis  claim  differently  in  several  counts  or  pleas,  relying 
in   some  on  the  common  law,   and   in  others  on  the 
statute  (c).     2.  The  word  **  presumption"  in  the  6th  sec-  Meaning  of 
tion  is  used  in  the  sense  of  arHJicial  presumption,  or  i;P;;:^6T^"." 
presumption  which   without  any  other  evidence  shifts  tion. 
the  burden  of  proof:  the  meaning  of  the  section  being 
that  no  inference  shall  be  drawn  from  the  unsupported 
fact  of  an  enjoyment  for  less  than  the  prescribed  number 
of  years.     But  it  was  not  intended  to  divest  enjoyment 
for  a  shorter  period  of  its  natural  weight  as  evidence,  so 
as  to  preclude  a  jury  from  taking  it  into  consideration, 
with  other  circumstances,  as  evidence  of  a  grant;  which 
accordingly  they  may  still  find  to  have  been  made,  if 
they  are  satisfied  that  it  was  made  in  point  of  fact  (d). 
Lastly,  it  will  be  observed,  that  while  the  2nd  section  Discrepaocy 

speaks  of  "any  way  or  other  easement,  watercourse,  or  ^a'eSi  mo- 
tions. 

(a)  Oniey  \r.  Gardiner,  4  M.  &  (c)  See  Bluett  v.  Tregonning, 

W.  496;   Welcome  ▼.   Upton,  5  3   A.  &  £.  554;    Wilkinson  r. 

Id.  398;   Blevfelt  v.  Tregonning,  Proud,  11  M.  &  W.  33;  Lowev. 

3  A.  &  E.  554.  Carpenter,  6  Exch.  825,  &c. 

(6)  Welcome  ▼.  Upton,  5  M.  &  (d)  See  Bright  v.   Walker,  1 

W.398.  C.  M.&R.  211. 
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use  of  water/'  the  8th  uses  the  words  '^  way  or  other 
convenient  watercourse^  or  use  of  water ;"  and  it  is  hardly 
possible  that  the  legislature  could  have  intended  to  pro- 
tect the  reversioner  in  case  of  ways,  watercourses,  and 
use  of  water  only,  and  not  in  the  case  of  easements  gene* 
rally.  Two  suppositions  have  been  advanced  to  explain 
this  apparent  inconsistency :  one,  that  the  word  "  con- 
venient" has  crept  into  this  section  by  mistake,  instead 
of  easement;"  the  other,  that  ^'convenient"  is  a  mis^ 
print  for  *^  convenience,"  a  word  used  in  old  books  as 
synonymous  with  easement  (e). 

2  &  3  WUUIV.      §  366.  We  have  seen  that  "  tithes,  rent  and  services" 
°'  ^^-  are  excepted  out  of  the  2  &  3  Will.  IV.  c.  71.    The  two 

latter  are  provided  for  by  the  Statute  of  Limitations, 
3  &  4  Will.  IV.  c.  27 ;  the  provisions  of  which  are  irre- 
levant to  our  present  purpose;  and  the  former  by  2  &  3 
Will.  IV.  c.  100,  which,  in  its  first  section,  enacts,  that 
"  all  prescriptions  and  claims  of  or  for  any  modus  deci- 
mandi,  or  of  or  to  any  exemption  from  or  discbaige  of 
tithes,  by  composition  real  or  otherwise,  shall,  in  cases 
where  the  render  of  tithes  in  kind  shall  be  hereafter  de- 
manded by  our  lord  the  King,  his  heirs  or  successors,  or 
by  any  Duke  of  Cornwall,  or  by  any  lay  person,  not 
being  a  corporation  sole,  or  by  any  body  coiporate  of 
many,  whether  temporal  or  spiritual,  be  sustained  and  be 
deemed  good  and  valid  in  law,  upon  evidence  shewing, 
in  cases  of  claim  of  a  modus  decimandi  the  payment  or 
render  of  such  modus,  and,  in  cases  of  claim  to  exemp- 
tion or  discharge  shewing  the  enjoyment  of  the  land, 
without  payment  or  render  of  tithes,  money,  or  other 
matter  in  lieu  thereof,  for  the  full  period  of  thirty  years 
next  before  the  time  of  such  demand,  unless,  in  the  ease 
of  claim  of  a  modus  decimandi,  the  actual  payment  or 
render  of  tithes  in  kind,  or  of  money  or  other  thing  dif- 
fering in  amount,  quality,  or  quantity  from  the  modus 
claimed,  or,  in  case  of  claim  to  exemption  or  discharge, 

(e)  Gale  on  Easements,  104,  2nd  £d. 
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the  render  or  payment  of  tithes,  or  of  money  or  other 
matter  in  liea  thereof,  shall  be  shewn  to  have  taken  place 
at  some  time  prior  to  such  thirty  years,  or  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made 
or  enjoyment  had  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose  by  deed  or 
writing;  and  if  such  proof  in  support  of  the  claim  shall 
be  extended  to  the  full  period  of  sixty  years  next  before 
the  time  of  such  demand,  in  such  cases  the  claim  shall 
be  deemed  absolute  and  indefeasible,  unless  it  shall  be 
proved  that  such  payment  or  render  of  modus  was  made 
or  enjoyment  had  by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  purpose   by  deed  or 
writing;  and  where  the  render  of  tithes  in  kind  shall  be 
demanded  by  any  archbishop,  bishop,  dean,  prebendary, 
parson,  vicar,  master  of  hospital,  or  other  corporation 
sole,  whether  spiritual  or  temporal,  then  every  such  pre- 
scription or  claim  shall  be  valid  and  indefeasible,  upon 
evidence  shewing  such  payment  or  render  of  modus 
made  or  enjoyment  had,  as  is  hereinbefore  mentioned, 
applicable  to  the  nature  of  the  claim,  for  and  during  the 
whole  time  that  two  persons  in  succession  shall  have 
held  the  office  or  benefice  in  respect  whereof  such  render 
of  lathes  in  kind  shall  be  claimed,  and  for  not  less  than 
three  years  after  the  appointment  and  institution  or  in- 
duction of  a  third  person  thereto :  Provided  always,  that 
if  the  whole  time  of  the  holding  of  such  two  persons 
shall  be  less  than  sixty  years,  then  it  shall  be  necessary 
to  shew  such  payment  or  render  of  modus  made  or  en- 
joyment had  (as  the  case  may  be),  not  only  during  the 
whole  of  such  time,  but  also  during  such  further  number 
of  years,  either  before  or  after  such  time,  or  partly  before 
and  partly  after,  as  shall  with  such  time  be  sufficient  to 
make  up  the  full  period  of  sixty  years,  and  also  for  and 
during  the  further  period  of  three  years  after  the  appoint- 
ment and  institution  or  induction  of  a  third  person  to 
the  same  ol&ce  or  benefice,  unless  it  shall  be  proved  that 

qg2 


452 


8BCONDABY  RULES  OF  EVIDENCE. 


Hat  not  taken 
away  the  com- 
moD  law. 


such  payment  or  render  of  modus  was  made  or  enjoy- 
ment had  by  some  consent  or  agreement  expressly  made 
or  given  for  that  purpose  by  deed  or  writing.*'  By  sect 
8y  ''In  the  several  cases  mentioned  in  and  provided 
for  by  this  act  no  presumption  shall  be  allowed  or  made 
in  favour  or  support  of  any  claim  upon  proof  of  the  exer- 
cise or  enjoyment  of  the  right  or  matter  claimed  for  any 
less  period  of  time  or  number  of  years  than  for  such  period 
or  number  mentioned  in  this  act  as  may  be  applicable  to 
the  case  and  to  the  nature  of  the  claim  (/)."  This  en- 
actment, like  the  former,  has  not  taken  away  the  com- 
mon law(^). 


79.  Incorporeal 
rights  not  af- 
fected by  the 
above  statutes. 

Presumed  dedi- 
cation of  high- 
ways to  the 
public. 


§  367.  2®.  We  proceed,  in  the  second  place,  to  con- 
sider the  presumptions  made  from  user  of  incorporeal 
rights  not  coming  within  the  statutes  above  referred  to. 
Among  the  foremost  of  these  may  be  ranked  the  pre- 
sumption of  the  dedication  of  highways  to  the  public. 
"A  road,"  says  Littledale,  J.,  in  M.  v.  Mellor{h)y  "be- 
comes public  by  reason  of  a  dedication  of  the  right  of 
passage  to  the  public  by  the  owner  of  the  soil,  and  of 
an  acceptance  of  the  right  by  the  public."  A  dedication 
by  the  owner  is  insufhcient  without  an  acceptance  on 
the  part '  of  the  public  (i).  Now,  the  fact  of  dedication 
may  either  be  proved  directly,  or  inferred  from  circum- 
stances (A),  especially  from  that  of  permissive  user  on 
the  part  of  the  public.  If  a  man  open  his  land  so 
that  the  public  pass  over  it  continually,  the  public,  after 


{/)  There  are  several  other 
provisions  and  exceptions  in  this 
statute  which  are  not  inserted, 
as  the  practical  operation  of  pre- 
Bumptive  evidence  of  exemption 
from  tithe  has  been  almost  put 
an  end  to  by  the  Tithe  Com- 
mutation Act,  6  &  7  Will.  IV. 
c.  71,  and  subsequent  acts.  The 
2  &  3  WiU.  IV.  c.  100,  has  been 
amended  in  some  respects  by  4  & 


5  Will.  IV.  c.  83. 

ig)  The  Earl  of  Stamford  v. 
Dunbar,  13  M.  &  W.  822. 

(A)  1  B.  &  Ad.  37. 

(0  R,  V.  Melior,  1  B.  &  Ad. 
32;  R.  V.  St.  Benedict,  4  B.  &  A. 
447. 

{k)  R.  V.  Wright,  3  B.  &  Ad. 
681 ;  Surrey  Canal  Company  ▼. 
Hall,  1  Man.  &  G.  392;  R.  v. 
St.  Benedict,  4  B.  &  A.  447. 
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a  user  of  a  very  few  years,  will  acquire  a  right  of  way  (J), 
unless  some  act  be  done  by  the  owner  to  shew  that  he 
had  only  intended  to  give  a  licence  to  pass  over  the  land, 
and  not  to  dedicate  a  right  of  way  to  the  public  (m). 
Among  acts  of  this  kind  may  be  reckoned  the  put- 
ting up  a  bar,  or  excluding  by  positive  prohibition 
persons  from  passing  (n).  The  common  course  is  by 
shutting  up  the  passage  for  one  day  in  each  year(o). 
Where  no  acts  of  this  nature  have  been  done,  there  is 
no  fixed  rule  as  to  the  length  of  possession  sufficient, 
when  unaccompanied  by  other  circumstances,  to  con- 
stitute presumptive  evidence  of  a  dedication;  but  un- 
questionably a  much  shorter  time  will  suffice  than  would 
be  required  to  raise  the  presumption  of  a  grant  among 
private  individuals.  In  the  case  of  The  Rvgby  Cha- 
rity V.  Merry  weather  {p)y  Lord  Kenyon  says,  that,  "in 
a  great  case,  which  was  much  contested,  six  years  was 
held  sufficient :"  and  where  the  existence  of  a  highway 
would  be  beneficial  to  the  owner  of  the  soil,  a  dedication 
has  been  presumed  from  a  user  of  four  or  five  years  ( j). 
But  the  animus  or  intention  of  the  owner  of  the  soil  in 
doing  the  act,  or  permitting  the  passage,  must  be  taken 
into  consideration  (r).  "  In  order,"  says  Parke,  B.,  in 
Poole  V.  Huskinson  («),  "  to  constitute  a  valid  dedication 
to  the  public  of  a  highway  by  the  owner  of  the  soil,  it 


(/)  The  Brilith  Muieum  y. 
Finnis,  5  C.  &  P.  460;  Lade  v. 
Shepherd^  2  Str.  1004. 

(f»)  Barraclough  v.  Johnum^  8 
Ad.  &  E.  99. 

(»)  K.  V.  Ltayd,  1  Camp.  260; 
RoberU  v.  Karr,  Id.  262,  n.; 
Lethlfridgev.  Winter^  Id.  263,  n. 

(o)  Per  Patteson,  J.,  in  The 
British  Mtaeum  v.  Finnis,  5  C. 
&  P.  465.  But  the  keeping  a 
gate  acroei  a  road  is  not  conclusive 
evidence  against  its  being  a  public 


way,  for  it  may  have  been  granted 
with  the  reservation  of  keeping  a 
gate  in  order  to  prevent  cattle 
straying.  Davies  v.  Stephens,  7 
C.  &  P.  570. 

(p)  n  East,  376,  n. 

(9)  Jarvis  V.  Dean,  3  Bing. 
447. 

(r)  Poole  V.  Huskinson,  11  M. 
&  W.  827;  K.  v.  East  Mark 
TUhing,U  Q.B.  877. 

(s)  11  M.  &  W.  830. 
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is  deariy  settled  that  there  must  be  an  intention  to  dedi- 
cate— there  must  be  an  animus  dedicandi,  of  which  the 
user  by  the   public  is  evidencSf  and  no  more;  and  a 
single  act  of  interruption  by  the  owner  is  of  much  more 
weighty  upon  a  question  of  intention,  than  many  acts  of 
enjoyment/'  And  the  animus  or  intention  is  to  be  deter- 
Mvst  be  with     mined  by  the  jury  (t).    But  the  dedication  of  a  highway 
^Te°fw  "''''*'  to  the  public  must  be  the  act,  or  at  least  with  the  con- 
sent, of  the  owner  of  the  fee :  the  act  or  assent  of  a 
tenant  for  any  less  interest  wiQ  not  suffice  («):  though  the 
assent  of  the  owner  of  the  inheritance  may  be  inferred 
Pabiic  fa-         from  circumstances  (x).    Upon  the  whole,  the  public  are 

favoured  in  questions  of  this  nature ;  and  it  is  said,  that 
when  a  road  has  once  been  a  king's  highway  no  lapse 
of  time  or  cessation  of  user  will  deprive  the  public  of  the 
right  of  passage  whenever  they  please  to  resume  it  (y). 

Presumption  of  ^  368.  The  next  subject  calling  for  attention  here  is 
tiDzuifthment  of  ^^  presumption  of  the  surrender  or  extinguishment  of 
right*  by  Don-    incorporeal  riG:hts  by  non-user.    This  is  altogether  un^ 

affected  by  the  prescription  acts  (z),  and  the  general 
principle  is  thus  stated  by  Abbott,  C.  J.,  in  Doe  d. 
Putland  V.  Hilder  (a)  :  ^'  The  long  enjoyment  of  a  right 
of  way  by  A.  to  his  house  or  dose,  over  the  land  of  B., 
which  is  a  prejudice  to  the  land,  may  most  reasonably 
be  accounted  for,  by  supposing  a  grant  of  such  right  by 
the  owner  of  the  land :  and  if  such  a  right  appear  to 
have  existed  in  ancient  times,  a  long  forbearance  to 

(0  Barraclovgh  v.  Johnson,  8  16;  Jarvis  v.  Dean,  3Biiig.447; 

A.  &  E.  99;  Surr^  Canal  Com-  R,  v.  Huckon,  2  Str.  909 ;  Ear- 

pony  ▼.  HaU,  1  Man.  &  G.  392.  per  v.  Charlestcortk,  4  B.  &  C. 

(ti)  Baxter  v.  Taylor,  1  Nev,  574. 
&  M.  11 ;  jR.  ▼.  BUm$,  7  A.&£.  (5^)  2  Selw.N.P.  1362, 9th  Ed. 

550;  Wood  v.  Veal,  5  B.  &  A.         (s)  Gale  on  £asem«it%  354, 

454.  2nd  Ed. 

(j:)  Davies  v.  Siephens,  7  Car.  (a)  2  B.  &  A.  791. 

&  P.  570 ;  R.  V.  Barr,  4  Camp. 
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exercise  it,  which  must  be  inconvenient  and  prejudicial 
to  the  owner  of  the  house  or  close,  may  most  reason- 
ably be  accounted  for,  by  supposing  a  release  of  the 
right.  In  the  first  class  of  cases,  therefore,  a  grant  of 
the  right,  and  in  the  latter,  a  release  of  it,  is  presumed." 
The  cases  on  the  subject  are  not,  however,  numerous, 
and  the  length  of  time  necessary  to  raise  presumptions 
of  this  nature  cannot  be  considered  as  clearly  settled. 
It  is  undoubtedly  much  influenced  by  the  nature  of  the 
ddm  and  accompanying  circumstances  (6). 

§  369.  With  respect  to  the  presumed  extinguishment  Easemeiita. 
of  "  Easements"  from  cessation  of  enjoyment,  the  fol- 
lowing principles  are  laid  down  in  a  text  work(c): 
''  Though  the  law  regards  with  less  favour  the  ac- 
quisition and  preservation  of  these  accessorial  rights 
than  of  those  which  are  naturally  incident  to  property, 
and,  therefore,  does  not  require  the  same  amount  of 
proof  of  the  extinction  as  of  the  original  establishment 
of  the  right :  yet  as  an  easement,  when  once  created,  is 
perpetual  in  its  nature,  being  attached  to  the  inherit- 
ance, and  passing  with  it,  it  should  seem  that  some  ac^ 
quiescence  on  the  part  of  the  owner  of  the  inheritance 
must  be  necessary  to  give  validity  to  any  act  of  aban- 
donment." Now  easements  are  divided  into  conftntc- 
<nu  and  intermittent — the  former  being  those  of  which 
the  enjoyment  is  or  may  be  continual,  without  the 
necessity  of  any  actual  interference  by  man ;  as  water- 
spouts, the  right  to  air,  light,  &c. :  and  the  latter  being 
those  of  an  opposite  description,  such  as  rights  of 
way,  &c.  With  respect  to  continuous  easements,  the  Continuous 
correct  inference  from  the  cases  seems  to  be,  that  there  ••^"•"^* 
is  no  time  fixed  by  law  during  which  the  cessation  of 
enjoyment  must  continue  in  order  to  raise  the  presump- 

(6)  EUrtdge  ▼.  Knoti,  Cowp.  (c)  Gale  oa  EaMmento,  363, 

314 ;  Simptan  v.  GuUeridge,   I      354,  2nd  £d« 
Madd.  609. 
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tion  oF  an  abandonment;  but  it  is  a  question  for  the 
jury  to  take  all  the  circumstances  of  the  case  into  their 
consideration,  in  order  to  see  if  there  has  been  an  inten- 
tion to  renounce  the  right  (jd). 


latennittent 
etaeiDeDts. 


§  370.  With  respect  to  easements  of  the  intermittent 
kind,  there  are  some  expressions  to  be  found  in  the 
books  strongly  favouring  the  notion  that,  in  order  to 
raise  the  presumption  of  extinguishment  from  non-user 
alone,  it  must  have  reached  the  full  period  of  twenty 
years  (e),  in  analogy  to  the  Statute  of  Limitations,  and 
the  rule  established  respecting  title  by  non-existing 
grant  (/);  and  it  is  said  to  have  been  expressly  held  in 
America,  that  a  right  of  way  is  not  lost  by  a  non-user 
for  less  than  twenty  years  (g).  The  notion  however  seems 
overruled  in  the  recent  case  of  22.  v.  Chorley  (A).  It 
seems  clear  that  slight  intermittence  of  the  user,  or  slight 
alterations  in  the  mode  of  enjoyment,  will  not  be  suflS- 
cient  to  destroy  the  right  when  circumstances  do  not 
shew  any  intention  of  relinquishing  it  (t)  ;  but  then,  on 
the  other  hand,  a  much  shorter  period  than  twenty 
years,  when  it  is  accompanied  by  circumstances  such 
as  disclaimer,  or  other  indicatiop  of  intention  to  abandon 
the  right,  will  be  amply  sufficient  to  raise  the  presump- 
tion of  extinguishment  (j). 


((/)  Gale  on  Easements,  360, 
2nd  £d.,  citing  Liggint  v.  Inge, 
7  BiDg.  693,  t>«r  Tindal,  C.  J. ; 
Hale  v.  Oldroifd,  14  M .  &  W.  789 ; 
Lawrence  v.  Obee,  3  Camp.  514. 

{e)  Gale  on  Easements,  378, 
379,  380,  citing  Ck>.  Litt  114  b; 
Doe  d.  FutUmd  v.  HUder,  2 
B.  &  A.  791,  per  Abbott,  C.  J. ; 
Moore  v.  Hotosan,  3  B.  &  C.  339, 
per  Littledale,  J. ;  and  Holmet  v. 
Buckley,  1  £q.  Ca.  Abr.  27. 

CO  Supra,  %  358. 

{g)  Gale  on  Easements,  380, 


citing  Emenon  v.  Wiley,  10  Pick- 
ering, R.  310. 

(A)  12  a  B.  515. 

(i)  Gale  on  Easements,  380, 
citing  Payne  v.  Shedden,  1  M.  & 
Rob.  382 ;  Hall  v.  Swift,  6  Scott, 
167  ;  4  Bing.  N.  C.  381 ;  Carr 
V.  Fotter,  3  Q.  B.  586. 

( j)  Gale  on  Easements,  381 ; 
Norhwry  v.  Meade,  3  BIigb,241, 
242;  Harvie  v.  Rogert^  3  Bligh, 
N.  S.  440;  K.  ▼.  Ckorky,  12 
Q.  B.  515;  Ward  v.  Wtard,  21 
L.  J.  Ezch.  334. 
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§  371.   Licences  may  be  presumed;  and,  as  a  ge-  Licencet. 
neral  rule,  from  a  much  shorter  period  than  twenty 
years  (*). 

§  372.  3®.  We  proceed  lastly  to  the  numerous  impor-  3«.  Presump- 
tant  presumptions  of  facts,  made  in  support  of  beneficial  gap^rtofbene^ 
enjoyment.    The  general  principle  governing  this  sub-  ^cial  enjoy- 
ject  is  thus  stated  by  Tindal,  C.  J.,  in  I>oe  d.  Ham-  ^^^^^j  ^^_ 
mand  y.  Cooke  (/) :  **  No  case  can  be  put  in  which  any  ciple. 
presumption"  (semble,  any  artificial  presumption)  ''has 
been  made,  except  where  a  title  has  been  shewn  by  the 
party  who  calls  for  the  presumption,  good  in  substance, 
but  wanting  some  collateral  matter  to  make  it  complete 
in  point  of  form.     In  such  case,  where  the  possession  is 
shewn  to  have  been  consistent  with  the  existence  of  the 
fact  directed  to  be  presumed,  and  in  such  cases  only, 
has  it  ever  been  allowed."     Presumptions  of  this  kind 
are  entitled  to  additional  weight  if  the  possession  would 
otherwise  be  unlawful,  or  incapable  of  satisfactory  ex- 
planation (ffi).     On  the  other  hand,  the  terms  in  which 
the  presumption  will  be  brought  under  the  notice  of  the 
jury  are  considerably  influenced  by  the  nature  of  the 
document  or  other  matter  to  be  presumed,  the  facility 
or  difficulty  of  adducing  more  direct  proof,  and  by  the 
right  in  question  being  favoured  or  disfavoured  by  law. 

§  373.  There  is  hardly  a  species  of  act  or  document,  lostancet. 
public  or  private,  that  will  not  be  presumed  in  support 
of  possession.    Matters  of  record  generally  (n),  and  even 

(k)  Phai.  &  Am.  £v.  478;  1  (Q  6  Bing.  17D.     See,  also,  I 

Pbill.  £t.  491,  10th  Ed.;  Doe  Greenl.  Ev.   §   46,  4th  Ed.;   3 

d.  Foiey  ▼.  WUton,  11  East,  56 ;  Stark.  Ev.  935,  3rd  Ed. 

GoodiitU  d.  Farker  v.  Baldwin,  {m)  I  Greenl.  Ev.  f  46,  4tli 

Id,  488;    Ditcham  v.  Bond,  3  Ed. 

Camp.  524;  Doe  d.  £ar/o^Di«n-  (n)    Plowd.    411;   Finch,  L. 

men  v.   WUliam$,   7  C.  &  P.  399,  400 ;  Styl.  22. 
332. 
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acts  of  parliament  (o),  may  thus  be  presumed  :  as  also 
will  grants  from  the  crown  (p),  letters  patent  (7%  writs 
of  ad  quod  damnum  and  inquisitions  thereon  (r),  bye- 
laws  of  corporations  (s),  fines  and  recoveries  (t),  feoff- 
ments {u)f  the  enfranchisement  of  copyholds  (x),  endow- 
ment of  vicarages  (y),  exemption  from  tithes  (z\  con- 
sent of  ordinary  to  composition  deeds  (a),  &c.  So,  like- 
wise,  the  disseverance  of  tithes  by  the  requisite  parties 
previous  to  the  restraining  statutes  (A),  copyhold  cus- 
toms (c),  admittance  iJo(d),  and  surrender  of,  copy- 
holds (e),  surrender  by  tenant  for  life(/),  and  lawful 
executorship  (g),  will  be  presumed  from  lapse  of  time« 
In  one  case  it  was  held  that  induction  might  be  pre- 


(0)  Skiun.  78 ;  Lopet  v.  An- 
drewi,  3  Man.  &  R.  329,  n.; 
per  Lord  Mansfield  in  Eldridge 
V.  Knott i  Cowp.  215.  See  per 
Lord  Denman  in  R,  ▼.  The 
Chapter  of  Exeter,  12  A.  &  £. 
532. 

(p)  Mayor  of  Hull  v.  Homer, 
Cowp.  102;  Gibson  v.  Clark,  I 
Jac.  &  W.  159;  Read  v.  Brook- 
men,  3  T.  R.  158. 

iq)  Read  v.  Broohnan,  3  T. 
R.  158 ;  Pickering  t.  Lord  Stam- 
ford, 2  Vet.  J.,  583. 

(r)  JR.  V.  Montague,  4  B.  & 
C.  598. 

(«)  Gate  of  Corporations,  4 
Co,  78,  a. 

(0  "Read  V.  Brookman,  3  T. 
R.  159,  per  Buller,  J.,  citing 
Hasselden  v.  Bradney,  T.  4  Geo. 
in.  C.  B.  See  Doe  d.  Fenwick 
V.  Reed,  5  B.  &  A.  232. 

(11)  21  Edw.  IV.  74,  B.  pi.  5. 

(x)  Roe  d.  Johnson  v.  Ireland, 
1 1  East,  280. 

(y)  Crimes  v.  Smith,  12  Co. 


4 ;  Parsons  r.  Bellamy,  3  E.  & 
Y.  832 ;  Cope  t.  Bedford,  Palm. 
426;  WolUyv.  Brawnhill,WC\xth 
317;  Inman  v.  Whormby,  1  T. 
&  J.  545  ;  Apperley  v.  Gill,  1  C. 
&P.  316. 

(jr)  Norhuy  v.  Meade,  3  Bligfa, 
211 ;  Bayley  y.  Drtoer,  1  A.  & 
E.  449 ;  Rose  v.  CaUand,  5  Ves. 
186. 

(a)  SawOridge  ▼.  Benton,  2 
Anst  372. 

(6)  Counteu  of  Bartmomtk  r. 
Roberts,  16  East,  334. 

(c)  Doe  d.  Maeon  v.  Mason, 
3  Wils.  63. 

{d)  Watkins  on  Copyholds, 
269,  Ed.  1797.  See  JR<no/tji«m 
▼.  Greeoes,  3  Bulst.  237. 

(e)  Knight  v.  Adamson,  2 
Freem.  106  ;  Wilson  y.  AUen^  1 
Jac.  &W.  611. 

(/)  2  Wms.  Sannd.  42  d,  6th 
Ed. 

(g)  R.  ▼.  Banuley,  1  M.  & 
Selw.  377. 
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sumed  from  fifteen  years  undisturbed  possession  (A) ; 
and  where  a  chapel  has  existed  from  time  iromemoria], 
proof  of  the  celebration  of  the  rites  of  baptism,  mar- 
riage, and  burial  is  presumptive  evidence  of  consecra- 
tion (i).  So,  the  liability  to  repair  fences  (A),  the  right 
to  land  nets(/),  the  death  of  remote  ancestors  without 
issue  (m),  mesne  assignments  of  leaseholds  (it),  re-con- 
veyances by  feoffee  to  feoffor  (o),  and  by  mortgagee  to 
mortgagor  (j>),  kc,  &c.,  have  in  like  manner  been  pre- 
sumed. 


§  374.  Under  this  head  comes  the  important  doctrine  CoDTeyanccs  by 
of  the  presumption  of  conveyances  by  trustees.  I^  i^  ^  i  ^ 
a  general  rule,  that  whenever  trustees  ought  to  convey 
to  the  beneficial  owner,  it  should  be  left  to  the  jury 
to  presume  that  they  have  so  conveyed,  where  such 
presumption  can  reasonably  be  made  (g).  This  rule  has 
been  established  to  prevent  just  titles  from  being  de« 
feated  by  mere  matter  of  form,  but  it  is  not  easy  to 
determine  the  extent  of  it  It  may,  however,  be  stated 
generally,  that  the  presumption  ought  to  be  one  in  favour 


(A)  Chapman  ▼.  Beard^  3  Anat. 
942. 

(0  Moyiey  v.  HUlcoat,  2 
Hagg.  N.  S.  50. 

{k)  BmfU  V.  Tamlyn,  6  B.  & 
a  329. 

(/)  Gra^  ▼.  Bond,  2  B.  &  B. 
667, 

(jn)  The  Earl  of  BMtommovCt 
Ostin,  6  CI.  &  F.  97;  Doe  d. 
Oldkmn  y.  WoUey,  8  B.  &:  C. 
22. 

(n)  Earld.  Goodwin  ▼.  Baxter^ 

2  W.  BI.  1228 ;  WhUe  v.  Folr 
janUfe,  11  Yei.  350. 

(o)  Tem^  d.  Wkumeit  v.  Jonet^ 

3  M.  &  Scott,  472. 


(p)  Cooke  v.  Soltuu,  2  S.  & 
Stu.  154. 

(q)  3  Sugd.  V.  &  P.  25,  42, 43, 
10th  Ed.;  1  Greenl.  Evid.  §  46, 
4th  Ed.;  Doe d.  Bowerman  v.  5f- 
ftottTfi,  7  T.  B.  2 ;  Keene  d.  Lord 
Byron  v.  Deardon,  8  East,  263, 
266;  Fucounteu  Slafordv.  Liew 
e/Zin,  Skin.  77;  GoodtUle  d.  Jonet 
r.JoRcs,7T.R.43;  Doed.  Reede 
V.  Reedej  8  T.  R.  122;  A.  v. 
Upton  Gray,  10  B.  &  C.  813, 
per  J.  Parke,  J.;  England  d. 
Sybnm  r.  Slade,  4  T.  R.  682; 
WiUon  y.  Alien,  1  Jac  &  W. 
620;  Doe  d,  Hodtden  v.  Stt^le^ 
2  T.  R.  696;  Emay  v.  Grocockt 
6  Madd.  54. 
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of  the  owner  of  the  inheritance,  and  not  one  against  his 
interest  (r) ;  and  the  rule  is  subject  to  this  further  limita- 
tion, that  the  presumption  cannot  be  called  for  where 
it  would  be  a  breach  of  trust  in  the  trustees  to  make  the 
conveyance  («).  On  the  same  principle,  reconveyances 
from  the  trustees  to  the  cestui  que  trust  will  be  pre- 
sumed {t)f  as  also  will,  under  proper  circumstances,  con- 
veyances from  old  to  new  trustees  (u). 


Presumption  of 
the  surrender  of 
terms  by  trus- 
tees for  years. 

Formerly  car- 
ried to  an  un- 
reasonable 
length. 


§  375.  Few  subjects  have  given  rise  to  greater  differ- 
ence of  opinion  than  that  of  the  presumption  of  the  sur- 
render of  their  terms  by  trustees  for  terms  of  years.  In 
Lord  Mansfield's  time,  the  courts  seem  to  have  enter- 
tained notions  on  this  subject  which,  if  carried  out  in 
practice,  would  have  gone  far  to  subvert  the  trial  by 
jury  on  the  one  hand,  and  confound  all  distinction  be- 
tween legal  and  equitable  jurisdiction  on  the  other  (x). 
In  the  case  of  Lade  v.  Holford  (y),  "  Lord  Mansfield,"  we 
are  informed,  **  declared  that  he  and  many  of  the  judges 
had  resolved  never  to  suffer  a  plaintiff  in  ejectment  to  be 
nonsuited  hy  a  term  standing  out  in  his  own  trustee,  or  a 
satisfied  term  set  up  by  a  mortgagor  against  a  mortgagee, 
but  direct  the  jury  to  presume  it  surrendered**  There 
is  no  objection  to  the  latter  branch  of  this  proposition, 
which  has  been  always  recognised  in  practice;  for,  by 
not  assigning  the  term  for  the  benefit  of  the  mortgagee, 
and  afterwards  setting  it  up  against  him,  the  mortgagor 


(r)  Phill.  &  Am.  Ev.  476;  Doe 
d.  Graham  v.  Scott,  1 1  East,  483 ; 
Doe  d.  Burdelt  v.  Wrighte,  2  B. 
&  A.  719,  720. 

(f)  Phill.  &  Am.  Ev.  476; 
Ktene  d.  hifron  v.  Deardon,  8 
East,  267. 

(/)  Hillary  v.  Waller,  12  Ve«, 
250,  251.  See  2  Sugd.  Vend.  & 
Pur.  196,  10th  Ed. 


(ti)  Roe  d  Eberall  v.  Lowe,  I 
H.  Bl.  446. 

(f )  See  3  Sugd.  Vend.  &  Par. 
39,  40,  42,  10th  Ed.;  Evamw. 
Bicknell,  6  Ves.  184;  Leisee  Lord 
MaMsey  v.  Touchttone,  1  Sch.  & 
L.  67,  n.  (r) ;  Wallwyn  v.  Lee,  9 
Ves.  31 ;  Doe  d.  Eodtden  v.  Sia- 
pU,  2  T.  R.  696 ;  Doe  d.  Brutow 
V.  Pegge,  1  T.  R.  758,  n. 

(y)  BuU.  N.P.I  10. 
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would  be  guilty  of  a  gross  fraud,  so  that  the  presump- 
tion of  the  surrender  of  the  term  is  really  an  application 
of  the  legal  maxim  which  presumes  against  fraud  and 
covin  (z) :  and  it  has  accordingly  been  held  that  such  a 
presumption  will  not  be  made  in  favour  of  a  prior  mort- 
gagee,  i^inst  a  subsequent  mortgagee  in  possession 
of  the  title-deeds,  without  notice  of  the  prior  incum- 
brance (a).  But  the  general  proposition,  never  to  suffer 
a  plaintiff  to  be  nonsuited  by  a  term  outstanding  in  his 
trustees,  is  at  least,  if  taken  in  its  literal  sense,  incon- 
sistent with  principle,  and  at  variance  with  subsequent 
authority  (6).  The  surrender  of  a  term  is  a  question  of 
fact,  and  the  court  has  not  only  no  right,  but  it  would 
be  most  dangerous,  to  advise  a  jury  to  presume  such  a 
surrender  when  all  the  evidence  clearly  indicated  the 
reverse. 

§  376.  The  surrender  of  a  term,  like  any  other  fact.  Surrender  of 
may  be  infen*ed  from  circumstances  (c).    It  is  said,  how-  Jl^i™  f?^"c™I 
ever,  that  the  fact  of  a  term  having  been  satisfied  is  not,  cumstoocei. 
when  standing  alone,  sufficient  to  raise  the  presumption 
of  a  surrender,  but  that  there  must  be  some  dealing  with 
the  term  (d), 

§  377.  Where  acts  are  done  or  omitted  by  the  owner  Sarreoder  of 
of  the  inheritance  and  persons  dealing  with  him  as  to  |Sie  &"u 
the  land,  which  ought  not  reasonably  to  be  done  or  of  owner  of  the 

inheritance,  &c. 

(i)  See  3  Sugd.  Vend.  &  Pur.  Doe  d.  Shetcen  v.  Wroot,  5  £a8t, 

42,  10th  Ed.,   and  per  Abbott,  132. 

C.  J.,  in  Doe  d.  PulUmd  ▼.  Hi/-  (c)  3  Stark.  Ev.  926,  note  (m), 

<fer,  2  B.  &  A.  790.  3rd  Ed., ;  White  v.  Foljambe,  11 

(a)  GoodlUUA,  Norrav,  Mor^  Vet.  351 ;  Doe  d.  Brune  v.  Mor- 
gan, 1  T.  R.  755 ;  Etant  v.  Bick-  iyn,  8  6.  &  C  497 ;  Bartlett  v. 
nell,  6  Vea.  jun.  184.  Dotones,  3  B.  &  C.  616. 

(6)   Doe  d.   Hodtdeji  r.  Sta-  {d)  Evans  y.  Bicknell,  6  Ves. 

pfe,  2  T.  R.  684;   The  d.  Bouh  J.  185;  WiUianu  t.  Day,  2  C.  & 

erwnm  v.  Syboum,  7  Id,  2;  Doe  J.  460;   Doe  d.  Hodsden  v.  Sta- 

d.  GoodtUle  v.  Jones,  Id.  43 ;  Doe  pie,  2  T.  R.  684. 
d.  Reade  y.Reade,  8  Id.  118; 
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omittedy  if  the  term  existed  in  the  hands  of  a  tnisteey 

and  if  there  do  not  appear  to  be  any  thmg  that  should 

prevent  a  surrender  from  having  been  made,  a  surrender 

Attendant  tenn   of  the  term  may  be  presumed  (e).     But  a  term  of  years 

long-time,  &c.^  ftssigi^ed  to  attend  the  inheritance  will  not,  as  among 

purckaters  or  incumbrancers,  be  presumed  to  have  been 

surrendered  on  the  grotmd  of  its  having  remained  for  a 

series  of  years  unnoticed  in  marriage  settlements  and 

other  family  documents ;  and  the  cases  in  which  a  con* 

trary  doctrine  has  been  laid  down  must  be  considered  as 

Surrender  of      overruled  (/).     It  seems,  however,  that  in  equity  a  term 

terinf  ^  *°      which  has  not  been  assigned  to  attend  the  inheritance, 

and  which  has  not  been  disturbed  for  a  long  time,  will 
be  presumed  to  be  surrendered,  on  a  question  of  specific 
performance  between  seller  and  purchaser  (^). 

8  &  9  VicL  §  3*^8.  A  great  change  in  the  law  on  this  subject  has 

«•  1*^  been  eflfected  by  the  stat  8  &  9  Vict.  c.  1 12,  which,  after 

reciting  that ''  the  assignment  of  satisfied  terms  has  been 
found  to  be  attended  with  great  difficulty,  delay,  and  ex- 
pence,  and  to  operate  in  many  cases  to  the  prejudice  of 
the  persons  justly  entitled  to  the  lands  to  which  they 
relate,"  enacts,  in  the  first  section,  ^'  that  every  satisfied 
term  of  years  which,  either  by  express  declaration  or  by 
construction  of  law,  shall  upon  the  31st  day  of  December 
1845  be  attendant  upon  the  inheritance  or  reversion  of 
any  lands,  shall  on  that  day  absolutely  cease  and  deter- 
mine as  to  the  land  upon  the  inheritance  or  reversion 
whereof  such  term  shall  be  attendant  as  aforesaid,  except 
that  every  such  term  of  years  which  shall  be  so  attend- 
ee) Phill.  &  Am.  Evid.  477 ;  1  d.  Z.  EgremontY.  Latigdon,  12 
Phai.  Evid.  490,  10th  Ed.;  Doe  Q.  B.  711 ;  and  Garrard r.  Ttuk, 
d.  Putland  v.  Hilder,  2  B.  &  A.  8  C.  B.  231. 
791-2.  (g)    3   Sugd.   V.    &   P.  66, 

(/)  See  on  this  subject  Sug-  10th  Ed.,  citing  Emay  v.  Orth 
den's  v.  &  P.  vol.  3,  c  xv,  10th  cock,  Madd.  &  G.  54,  and  JEr 
Ed.,  where  the  cases  are  collected  parte  Holman,  MS.,  24tli  Ja)y, 
and  ably  commented  on :  also  Doe      1821. 
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ant  as  aforesaid  by  express  declaration,  although  hereby 
made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand,  as 
it  would  have  affoixled  to  him  if  it  had  continued  to 
subsist,  but  had  not  been  assigned  or  dealt  with,  after 
the  said  31st  day  of  December  1845,  and  shall  for  the 
purpose  of  such  protection  be  considered  in  every  court 
of  law  and  of  equity  to  be  a  subsisting  term."  By  the 
2nd  section  "  Every  term  of  years  now  subsisting  or 
hereafter  to  be  created,  becoming  satisfied  after  the  said 
31  St  day  of  December,  1845,  and  which,  either  by  ex- 
press declaration  or  by  construction  of  law,  shall  afl;er 
that  day  become  attendant  upon  the  inheritance  or  re* 
version  of  any  lands,  shall  immediately  upon  the  same 
becoming  so  attendant  absolutely  cease  and  determine 
as  to  the  land  upon  the  inheritance  or  reversion  whereof 
such  term  shall  become  attendant  as  aforesaid."  The 
cases  on  the  construction  of  this  statute  have  hitherto 
been  few.  See  however  Doe  d.  Cadwalader  v.  Price, 
16  M.  &  W.  603 ;  Doe  d.  Hall  v.  Moulsdah,  Id.  689 ; 
Doe  d.  Clay  v.  Jones,  13  Q.  B.  774;  and  Freer  v. 
Hesse,  17  Jur.  177  and  703. 

§  379.  Whether  in  cases  of  this  nature  the  jury  are  Belief  of  juries. 
bound  to  believe  in  the  fact  which  they  profess  to  find, 
has  been  made  a  question ;  and  there  certainly  are  au- 
thorities both  ways  (A).  Upon  the  whole,  it  may  perhaps 
be  safely  laid  down,  that  as  in  all  presumptions  of  this 
nature  legal  considerations  more  or  less  predominate, 
the  jury  ought  to  find  as  advised  by  the  judge,  unless 
the  fiict  appear  absurd  or  grossly  improbable ;  in  which 
case,  as  he  ought  not  to  advise  them  to  find,  so  they 
ought  not  to  find  it. 

(A)  See  3  Stark.  £v.  918  and  man  v.  Putland,  3  Sugd.  V.  &  P. 
926,  note  (m),  3rd  Ed.;  per  61,  lOtb  Ed.;  per  Bayley,  B.  in 
Richards,  C.  B.  in  Doe  d.  Neto-      Day  v.  William,  2  C.  &  J.  460. 
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Sub-Section  IV. 


PSESUMPTIONS  DERIYSD  FROM  THE  COURSE  OF  NATURE. 


Pretamptions 
derived  from 
tbe  coarse  of 
nature. 

PbysictU 


§  380.  Presumptions  derived  from  the  coarse  of  nature 
have  been  already  noticed  as  in  general  entitled  to  more 
weight  than  such  presumptions  as  arise  casually(i) ;  and 
they  may  be  divided  into  physical  and  moral.  As  in- 
stances of  the  firsty  the  law  notices  the  course  of  the  hea- 
venly bodies^  changes  of  the  seasons^  and  other  physical 
phenomena^  according  to  the  maxim — ^Mex  spectat  naturae 
ordinem  (Z)."  "  If,"  says  Littleton  (iw) ;  "  the  tenant  holds 
of  his  lord  by  a  rose,  or  by  a  bushel  of  roses,  to  pay  at 
the  feast  of  St.  John  the  Baptist,  if  such  tenant  dieth  in 
winter,  then  the  lord  cannot  distrain  for  his  relief,  until 
tbe  time  that  roses  by  the  course  of  the  year  may  have 
their  growth."  So  the  law  presumes  all  individuals  to 
be  possessed  of  the  usual  powera  and  faculties  of  the 
human  race ;  such  as  common  understanding,  the  power 
of  procreation  within  the  usual  ages,  (n),  &c. ;  for  which 
reason  idiotcy,  lunacy,  &c.,  are  never  presumed.  The 
usual  incapacities  of  infancy  are  not  overlooked.  It 
is  a  prcBsumptio  juris  et  dejure  that  children  under  the 


(k)  Supray  sect.  1,  sub-sect.  3, 
§321. 

(/)  Co.  Litt.  92  a,  197  b. 

(m)  Sect.  129. 

(n)  Huberus,  Prcel.  Jur.  Civ. 
lib.  22,  tit.  3,  n.  1 7.  In  the  case  of 
gifts  in  tail,  the  tenant  is  pre- 
sumed never  too  old  to  be  capable 
of  having  issue  to  inherit  by  force 
of  the  gift  Phil.  &  Am.  Ev.  462. 
See  also  Reynolds  v.  Reynoldty  1 
Dick.  374,  and  Leng  v.  Hodgei,  1 


Jac.  585.  Several  instances  are 
given  in  Beck's  Med.  Jurisp.  148, 
7th  Ed.,  of  females  having  borne 
children  above  the  ages  of  fiftj, 
and  even  sixty,  years.  See  the  ce- 
lebrated Dougtai  caute,  given  by 
him  at  page  402.  Under  the  feudal 
system,  if  the  guardian  in  chivahy 
married  the  heir  to  a  woman  past 
the  age  of  child-bearing,  it  was 
deemed  by  law  a  disparagement. 
Litt  sect  109;  Co.  Litt.  80  b. 
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age  of  seven  years  are  incapable  of  committing  felony  (o) ; 
that  males  under  fourteen  are  incapable  of  sexual  inter- 
course (/>);  and  that  males  under  fourteen  years,  and 
females  under  twelve,  cannot  consent  to  marriage  (9). 
Soy  between  the  ages  of  seven  and  fourteen,  an  infant  is 
presumed  incapable  of  committing  felony ;  but  this  is 
only  prcBsumptio  juriSf  and  a  malicious  discretion  in  the 
accused  may  be  proved,  in  which  case  it  is  said  ''  malitia 
supplet  sBtatem  (r)." 


§  381.  Under  this  head  come  the  important  and  dif-  Gestation  of  the 
ficult  questions  of  the  maximum  and  minimum  time  of  """^^^  ^^^' 
gestation  of  the  human  fcBtus — subjects  replete  with  im- 
portance and  delicacy,  and  on  which  a  false  decision  by 
a  judicial  tribunal  may  not  only  compromise  the  rights 
of  individuals,  but  jeopardize  female  honour,  and  destroy 
the  peace  of  families.    These  are  medico-legal  subjects, 
on  which  the  opinion  of  physiologists  and  physicians 
must  necessarily  have  great  weight;  i.  e.  provided  we  are 
not  tied  up  by  any  positive  rule  of  law.    As  to  the  ques-  Protracted  get- 
tion  of  protracted  gestation — according  to  Sir  Edward  ^*^®°' 
Coke,  the  "  legitimum  tempus  appointed  by  law  at  the 
Jurthest  is  nine  months,  or    forty  weeks,''  for  which 
he  cites  an  old  case  of  Robert  Radwell,  in  the  reign  of 
Edward  I.  («),  and  endeavours  to  fortify  his  position  by 
a  passage  from  the  Book  of  Esdras  (jt).    But  this  doc- 
trine is  not  clear  even  upon  the  ancient  authorities  (u), 


(o)  1  Hale,  P.  C.  27;  4  Blacktt 
CcNii.23. 

(p)  1  Hale^P.  C.  630;  il.v. 
PhUipi^  8  C.  &  P.  736;  R.  ▼. 
Jordan,  9 Id.  118;  R.  v.  Brimi- 
low.  Id,  366 ;  R.  ▼.  Groombridge, 
7  C.  &  P.  582. 

(q)  1  Bladut  Com.  436. 

(r)  1  Hale,  P.  C.  26 ;  4  Blacktt 
Com.  23. 

(0  Co.  Litt  123  b. 


(0  2£8dra8,  iv.40,  41.  «Go 
thy  way  to  a  woman  with  child, 
and  ask  of  her,  when  she  hath  ful- 
filled her  nine  months,  if  her  womb 
may  keep  the  birth  any  longer 
within  her.  Then  said  I,  'No, 
Lord,  that  can  she  not' " 

(tt)  See  them  collected  and 
ably  commented  on  by  Mr.  Har- 
grave,  in  his  edition  of  Co.  Litt 
123  b,  n.  (2). 

H  H 
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while  it  18  denied  by  the  modem  (x),  aad  is  repugnant 
to  experience.  According  to  many  eminent  authorities, 
the  regular  and  usual  period  of  gestation  is  nine  calendar 
months  (y)  ;  but  others  fix  it  at  ten  htnar  months,  being 
280  days,  or  nine  calendar  montlis  and  about  a  week 
oyer  {z).  It  is,  however,  conceded  on  all  hands  that  a 
delay  or  difference  in  the  time  may  take  place,  of  some 
days,  or  even  weeks,  as  there  are  numerous  causes,  both 
physical  and  moral,  by  which  delivery  may  be  accele- 
rated or  retarded.  But  whether  the  laws  of  nature  admit 
of  such  a  phenomenon  as  the  protraction  of  the  term  of 
gestation  for  a  considerable  number  of  weeks  or  months 
beyond  the  accustomed  period,  is  a  point  altogether  un- 
settled, although  the  weight  of  authority  is  decidedly  in 
favour  of  the  afcmative  (a).   It  is,  perhaps,  hardly  neces- 


(j)  Runnington  on  Ejectment, 
383,  et  $eq. 

(y)  Dr.  Hunter's  Answers  to 
Mr.  Hargrave,  (Co.  Litt.  123  b, 
n.  (2));  Chitty's  Med.  Jurisp. 
405 ;  Evidence  in  the  Gardner 
Peerage  case,  1828,  cited  Beck's 
Med.  Jurisp.  366,  7th  Ed. 

(x)  Beck's  Med.  Jurisp.  356, 
7th  Ed. ;  who  remarks  that  it  is 
very  important  to  recollect  the 
distinction  between  lunar  and  ca- 
lendar months.  Nine  calendar 
months  may  vary  from  273  days 
to  275  days,  but  ten  lunar  months 
are  280  days.  See  also  Tayl. 
Med.  Jurisp.  513, 4th  Ed. 

{a)  Beck's  Med.  Jurisp.  chap. 
9,  7th  Ed.;  Chitty,  Med.  Jurisp. 
405,  406;  Tayl.  Med.  Jurisp. 
525,  4th  Ed.  It  is  incontestable 
that  there  are  to  be  found  on 
record  a  great  many  cases,  true 
or  fiilse,  of  gestation  protracted 
considerably   beyond   the   uaual 


time.  There  are  many  old  in- 
stances of  children  declared  legi- 
timate by  foreign  tribunals  after 
a  gestation,  real  or  alleged,  often, 
eleven,  twelve,  thirteen,  and  four- 
teen months,  and  even  longer. 
See  a  large  number  collected  in 
Beck's  Med.  Jurisp.  363,  374, 
7th  Ed.,  as  well  as  other  authors 
who  have  written  on  the  subject 
in  modern  times.  Upon  the  whole 
we  may  fairly  conclude  that,  ad- 
mitting the  possibility  of  gestation 
being  protracted  in  the  sense  in 
which  the  word  is  here  used, 
the  genuine  cases  of  it  are  rare ; 
and  it  is  difficult  to  withhold 
assent  from  the  following  obser- 
vations of  an  eminent  writer  en 
this  subject :  —  **  If  we  admit," 
says  he,  "all  the  fiicts  reported 
by  ancient  and  modem  authors, 
of  deliveiy  from  eleven  to  twenty- 
three  months,  it  will  be  very  com- 
modious for  females;  and  if  so 
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sary  to  obserye,  that,  in  all  inrestigations  of  this  nature, 
the  character  and  conduct  of  the  mother  are  elements  of 
the  highest  importance  to  be  taken  into  consideration, 
as  also  are  the  respectability  or  otherwise  of  the  deposing 
witnesses,  and  the  rootiyes  to  falsehood  or  fabrication 
which  may  exist  on  either  side. 

§  382.  With  respect  to  the  minimum  term  of  gestation —  Shortened  ges- 
it  seems  now  conceded,  that,  as  a  general  rule,  no  infant 
can  be  bom  viable,  or  capable  of  living,  until  160  days, 
or  five  months,  after  conception  (c).  There  are,  it  is 
true,  some  old  cases  recorded  to  the  contrary  ((/),  but 
Dr.  Beck  doubts  them  (e).  It  seems  also  conceded  that 
children  bom  before  the  seventh  month  are  very  un- 
likely to  live,  even  for  a  few  hours  (/);  and  even  at 
seven  months  the  chance  is  against  the  child  (^). 

§  383.  We  now  proceed  to  the  consideration  of  pre-  Moral  presamp- 
sumptions  of  this  kind  derived  from  observation  of  the  ?®°*  ?,!"!!!* 

'  irom  the  ooune 

moral  world.  Many  of  these  are  founded  on  the  feel-  of  oaiare. 
ings  and  emotions  natural  to  the  human  heart,  of  which 
we  have  already  seen  an  instance  in  the  celebrated  judg- 
ment of  Solomon  (A).  Following  out  this  principle,  it 
18  held  that  natural  love  and  affection  form  a  ffood  con- 
sideration, sufficient  to  support  all  instruments  where  a 
valuable  consideration  is  not  expressly  reqidred  by 
law(£) ;  that  money  advanced  by  a  parent  to  a  child  is 

great  a  latitude  le  allowed  for  tbe  7th  Ed. 

prodaction  of  poethumous  heirt,  (d)   Id.,   and    Chitty'a   Med. 

the  collateral  ones  may   in   all  Jurisp.  406. 
eases  ahandon  their  hopes  unless         (e)  Beck,  ul  supra. 
sterility    be    actually    present."  (/)  Id.  212. 

(Loais,  M^moire  centre  L^giti-  (g)  Id. 

mit^  des  Naissances  pi^tendnes         (A)  1  Kings,  iii.  16. 
tardives,  as  cited  in  Beck's  Med.  (t)  2  Blackst.  Com.  297 ;  Dy* 

Jur.  366,  7th  £d.)  374,  pi.  17 ;    Plowd.  306,  309, 

(c)  Beck's  Med.  Jurisp.  210,  426 ;  Finch,  Law,  25. 

hh2 
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Prenimption 
Irom  ad?uici]ig 
money. 


intended  as  a  sift,  not  as  a  loan  (k).  Sec.  And  it  is  a 
maxim  of  law  "Nemo  pn»8umitar  auimam  posteritatem 
8U8B  pnetulisse  (/)/' 

§  384.  The  civil  law  laid  down  as  a  maxim,  ''  Qui 
solvit,  nunquam  ita  resupinus  est,  ut  facile  soas  pecauias 
jactet,  et  indebitas  effundat  (m) :"  and  in  the  common 
law,  the  fact  of  advancing  money  is  presumptive  evi- 
dence of  payment  of  an  antecedent  debt,  and  not  of  a 
gift  or  loan  (n).     **  Non  prsBSumitur  donatio  (o)." 


Preflnmption  of       §  385.  It  is  said  by  Abbott,  C.  J.,  in  the  case  of 
•occpfiUb«M6L  Townsan  v.  l^ckell  ( p),  that,  "  prim&  facie,  every  estate, 

whether  given  by  will  or  otherwise,  is  supposed  to  be 
beneficial  to  the  party  to  whom  it  is  given ;"  and  pre- 
sumptions are  sometimes  founded  on  the  assumption 
that  a  person  must  be  taken  to  be  willing  to  receive  a 
benefit.  Thus,  in  Thompson  v.  Leach  (g),  it  was  held 
that  a  surrender  immediately  divests  the  estate  out  of 
the  surrenderor,  and  vests  it  in  the  surrenderee,  whose 
consent  to  the  act  is  implied ;  for,  says  the  book,  "  a 
gift  imports  a  benefit,  and  an  assumpsit  to  take  a  bene- 
fit may  well  be  presumed ;  and  there  is  the  same  reason 
why  a  surrender  should  vest  the  estate  before  notice  or 


{k)  Hick  ▼.  Keaii,  4  B.  &  C. 
71,  per  Beyley,  J.  **  Qiue  pater 
filio  emandpato  studiomm  cau8& 
peregre  agenti  subministravit,  si 
non  credendi  animo  pater  misiBse 
fuerit  comprobatus,  sed  pietate 
debitft  ductus,  in  rationem  por- 
tionis,  quae  ez  deluncti  bonis,  ad 
eundem  filium  pertinuit,  compu- 
tare  aequitas  non  patitur."  Dig. 
lib.  10,  tit  2,  1.  50.  See  also 
Mascard.  de  Prob.  Cond.  76. 

(/)  Co.  Litt.  373  a;   Wing. 


Max.  285. 

(m)  Dig.  lib.  22.  tit  3,  1.  25. 
See  also  Voet  ad  Pand.  lib.  22, 
tit  3,  N.  15. 

,  (n)  Wekh  v.  Seabom,  1  Stark. 
474 ;  AulHBrt  v.  Wai$h,  4  Taunt 
293;  Breton  y.  Cope,  1  Peakes, 
31 ;  Cory  ▼.  GerisA,  4  Esp.  9. 

(o)  Matth.  de  Prob.  cap.  2,  N. 
10. 

(p)  3  B.  &  A.  36. 

Ig)  2  Salk.  618.  Also  re- 
ported 3  Ley.  284 ;  2  Ventr.  198. 
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agreement^  as  why  a  grant  of  goods  should  Test  a  pro- 
perty, or  sealing  of  a  bond  to  another  in  his  absence, 
should  be  the  obligee's  bond  immediately  without  no- 
tice." In  Smyth  v.  Wheeler  (r),  where  a  lease  was  as- 
signed to  B.  and  C.  on  certain  trusts,  Hale,  C.  J., 
says,  this  ''  assignment,  being  of  a  chattel,  is  in  both 
the  assignees  till  the  disagreement  of  B.,  and  then  is 
wholly  in  C"  So,  it  is  said  that  mutual  benefit  is  evi- 
dence of  an  agreement;  as,  suppose  two  men  front  a 
river,  and  each  of  them  has  land  between  them  and  the 
river,  and  they  cut  through  each  other's  ground  for 
water,  and  that  continues  twenty  years,  in  such  a  case 
an  agreement  might  be  presumed  (<). 

§  386.  It  is  a  maxim  running  through  the  whole  law  Pravrnption 
that  every  person  must  be  taken  to  intend  the  natural  ^  '^w^\m^ 
consequence  of  his  acts  {t).    The  principal  applications  nttunl  comij- 
of  this  are  to  be  found  in  criminal  cases,  as  shall  be  acts, 
shewn  in  a  subsequent  part  of  this  chapter  (v). 


Sub-Sbgtion  V. 

PRBSUHPTIONS  DRAWN  FROM  THE  ORDINARY  CONDUCT 
OF  MANKIND,  HABITS  OF  SOCIBTT,  AMD  USAGES  OF 
TRADE. 

§  387.  The  presumptions  drawn  from  the  ordinary  Pretnmptionf 
conduct  of  mankind,  the  habite  of  society,  and  usages  ^^  ^o'odMt'of 
of  trade,  are  somewhat  numerous  :  and  several  of  them  mankind,  &o. 

(r)  2  Keb.  774.    See,  on  the  H.,  6  Ann.     Vin.  Abr.  £r.  Q. 

•nljeci  of  diadaimer,  Nicloton  v.  a,  pi.  8. 

Wardgwortk,  2  Swanat.  365 ;  and         (/)  2  Stark.  Ev.  572,  3rd  Ed. ; 

Adam  y.  Tiiunton,5  Madd.  435.  1  Greenl.  Et.  §  18»  4th  Ed. 

(<)  So  held  by  Lord  Cowper,  (u)  Infra,  sect.  3,  sub-MCt  1. 
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come  under  the  head  of  presumptions  of  law.  Thiis^ 
the  occupation  of  land  carries  with  it  an  implied  agree- 
ment on  the  part  of  the  tenant  to  manage  the  land  ac- 
cording to  the  course  of  good  husbandry  and  the  cus- 
tom of  the  country  (x).  So,  where  the  mere  existence 
of  a  tenancy  is  proved,  the  law  presumes  it  a  tenancy 
from  year  to  year ;  and  if  the  day  of  its  commencement 
does  not  appear  it  will  be  setded  by  the  custom  of  the 
country  (y).  Leases  for  uncertain  terms  are  primi  iacie 
leases  at  will  (z) ;  but  where  a  tenant  holds  over  after 
the  expiration  of  a  term,  he  impliedly  holds  subject  to 
all  the  covenants  in  the  lease  which  are  applicable  to  his 
new  situation  (a).  Where  a  servant  is  hired  generally, 
without  any  stipulation  as  to  time,  the  law  presumes 
the  hiring  to  have  been  for  a  year,  unless  there  are  cir- 
cumstances to  raise  a  presumption  to  the  contrary  (&) ; 
a  promise  to  marry  generally  is  interpreted  a  promise  to 
marry  within  a  reasonable  time  (c) ;  and,  on  proof  of  a 
regular  marriage  per  verba  de  preesenti,  carnal  know- 
ledge and  consummation  are  implied  (J).  The  im- 
portant rule  of  evidence,  that  admissions  against  interest 
are  always  receivable  against  the  party  who  makes 
them  (e),  seems  founded  on  this  principle.  Under  this 
head,  also,  come  many  presumptions  of  knowledge. 
Thus  the    members    of  a  club(/),  or    a    stock   ex- 


(jr)  Powley  V.  Walker,  5  T.  R. 
373;  Legh  y.  HewUt,  4  East. 
154. 

{y)  Gresley,  £yid.  iu  Equity, 
368. 

(«)  Roe  d.  Bru  v.  LeeSy  2  W. 
Bl.  1173. 

(tt)  Digby  v.  Atkifuan,  4  Camp. 
275  ;  Johnson  v.  St.  Peter* t, 
Hereford,  4  A.  &  E.  520.  See 
Roe  d.  Jordan  v.  Ward^  1  H. 
Bl.  97 ;  and  Roberts  v.  Haytoard, 


3  C.  &  P.  432. 

(6)  3  Stark.  £t.  990,  3id  Ed. 

(c)  Potter  V.  De  Roos,  1 
Stork.  82 ;  Phillips  v.  Crutchley, 
3C.  &  P.  178;  1  Moore  &  P. 
239. 

(^d)  Dalrymple  v.  Ikdrymple^ 
2  Uagg.  85,  66. 

(e)  See  infra^  chap.  6. 

(f)  Raggett  V.  Mu$gravr,  2 
C.  &  P.  556 ;  Alderum  v.  Cky^ 
1  Stork.  405. 
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change  (^),  are  presumed  to  be  acquainted  with  its 
rules;  and  parties  claiming  under  a  lease  to  know  the 
title  under  which  they  took,  and  the  circumstances  con- 
nected with  it  (A). 

§  388.  There  are  other  presumptions  derived  from  Other  instances, 
the  ordinary  conduct  of  mankind.     Thus  the  cancel- 
ling (»),  or  taking  the  seals  off{k),  a  deed,  or  tearing  a 
will  in  pieces  (/),  is  prim&  facie  evidence  of  a  revoca- 
tion :  though  the  presumption  may  be  rebutted  (m).  Sec. 


§  389.  It  may  be  stated  as  a  general  rule  that,  prima  Date  of  doea- 
facie,  aU  documents  should  be  taken  to  have  been  made  ^"^^ 
on  the  day  they  bear  date  (n).  Thus  a  letter  must  be 
presumed  to  have  been  written  at  the  time  it  bears 
date(o),  and  the  same  holds  in  the  case  of  bills  of 
exchange  and  promissory  notes  (p)  and  the  indorsements 
on  them  (q).  So,  a  deed  is  presumed  to  have  been  exe- 
cuted (r)  and  delivered  (s)  on  the  day  it  is  dated.  This 
presumption  is  however  easily  displaced,  and  the  rule  is 
subject  to  exceptions  (t). 


(g)  SietDorl  ▼.  Cauty,  8  M.  & 
W.  160;  Mitchell  v.  Newhall, 
15  Id,  309. 

{h)  Butler  V.  Lord  Portarling- 
fon,  1  Con.  &  L.  24. 

(i)  AUager  ▼.  Clou,  10  M.  & 
W.  576. 

{k)  Latch.  226. 

(/)  In  the  goods  of  Colberg,  2 
Cart.  832. 

(fli)  See  the  authorities  in  two 
last  notes. 

(r)  Smith  V.  Battens,  1  Moo. 
&  Rob.  341  ;  Sinclair  v.  Bag- 
galey,  4  M.  &  W.  312;  Poteg 
y.  GUrnop,  2  Exch.  191 ;  Malpat 
V.  Clements,  19  L.  J.  Q.  B.  435 ; 
Torke  ▼.  Brown,  10  M.  &  W.  78. 


(o)  Hunt  V.  Massey,  5  B.  & 
Ad.  902 ;  GoodtUle  d.  Baker  v. 
Milburn,  2  M.  &  W.  853; 
Potez  y.  Glossop,  2  Exch.  191. 

(p)  Anderson  v.  Weston,  6 
Bing.  N.  C.  296. 

(9)  Smith  y.  Battens,  I  Moo. 
&  R.  341. 

(r)  Anderson  v.  Weston,  6 
Bingh.  N.  C.  300. 

(«)  Stone  V.  Grubbam,  1  Rol. 
3,  pi.  5;  Oshey  y.  Hicks,  Cro. 
Jac.  263. 

(0  Anderson  y.  Weston,  6 
Bing..N.  C.  296;  SincUir  y. 
Baggaley,  4  M.  &  W.  312; 
Gibson  y.  King,  Car.  &  M.  458 ; 
Wright  y.  Lainson,  2  M.  &  W. 
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Presompiioiu  §  390.  Many  presumptions  are  drawn  from  the  usual 
buirinm!"*  course  of  business  in  public  offices.  Thus,  if  a  letter  is 
In  public  offices.  P"^  ^^  ^  post-office  that  is  prima  facie  proof,  until 

the  contrary  appear,  that  the  party  to  whom  it  is  ad- 
dressed received  it  in  due  course  (y).     Presumptions  of 
this  kind  are  also  made  from  the  course  of  business  in 
In  private  private  offices:  such  as  those  of  merchants  (ir),  attor- 

mes(a),  &c. 

Other  presnmp-  §  391.  There  are  several  other  presumptions  drawn 
usages  of  trade,  from  the  usages  of  trade.    Thus,  where  a  partnership  is 

found  to  exist  between  two  persons,  but  there  is  no 
evidence  to  shew  in  what  proportions  the  parties  are 
interested,  it  is  to  be  presumed  that  they  are  interested 
in  equal  moieties  (i).  So,  bills  of  exchange  and  promis- 
sory notes  are  presumed  to  have  been  given  for  consi- 
deration (c),  &c.  &c. 


739 ;  EdvDordi  v.  Crock,  4  Esp. 
39.  See  the  obBervations  of  Pol- 
lock, C.  B.,  in  Morgan  v.  Whit- 
more^  6  Exch.  716;  and  of  the 
Court  of  Exchequer  in  LewU  ▼. 
Simpson  and  Angell  t.  Wortley, 
2  Exch.  196,  note. 

{y)  Kuph  T.  Wett,  3  Esp.  54; 
Warren  v.  Warren,  1  C.  M.  &  R. 
250 ;  Kieran  v.  Joknton,  1  Stark. 
109;  Siocken  v.  Collin,  7  M.  & 
W.  515. 

(f)  Helherington  v.  Kemp,  4 
Camph.  193 ;  Tootey  v.  Williams, 
1  Mood.  &  M.  129;  Hawkes  t. 


Salter,  4  Bingh.  715 ;  Priii  ▼. 
Fairclough,  3  Campb.  305 ;  Ha- 
gedom  V.  Reid,  Id.  379. 

(a)  Doe  d.  Palteahall  v.  Tur- 
ford,  3  B.  &  Ad.  890. 

(6)  Farrar  y.  Betwick,  1  Moo. 
&  R.  527,  per  Parke,  B. 

(c)  Byles  on  Bills,  2,  6th  Ed. 
For  other  instances  see  Carter  ▼• 
Abbott,  1  B.  &  C.  444 ;  Hough- 
ton  V.  Gilbart,  7  C.  &  P.  701 ; 
Leuckhart  v.  Cooper,  7  C.  &  P. 
119;  Cunningham  v.  FonUanque^ 
6  C.  &  P.  44. 
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Sub-Section  VI. 

PRESUMPTION  OF  THE  CONTINUANCE  OF   THINGS   IN   THE 
STATE  IN  WHICH  THET  HAVE  ONCE  EXISTED. 

§  392.  It  is  a  very  general  presumption  that  things  Pretumptioa 
once  proved  to  have  existed  in  a  particular  state  are  to  nuMoeof tUngi 
be  understood  as  continuing  in  that  state,  until  the  con-  *\^? '^^  "* 
trary  is  established  by  evidence,  either  direct  or  circum-  have  onoe 
stantial.    Thus,  where  seisin  of  an  estate  has  been  shewn  ®"*^' 
its  continuance  will  be  presumed  (e) ;  as  also  will  that  of  a 
parochial  settlement  (/),  of  the  authority  of  an  agent  (ff), 
&c.;  and  there  are  several  instances  to  be  found  in  the 
books,  where  this  presumption  has  been  held  stronger 
than  the  presumption  of  innocence,   or  those  derived 
from  the  course  of  nature.    Thus,  on  an  indictment  for 
libelling  a  man  in  his  capacity  of  public  officer,  on  proof 
of  the  prosecutor  having  held  the  office  previous  to  the 
publication  of  the  libel,  his  continuing  to  do  so  was  pre- 
sumed (A) ;  and  where  adultery  has  been  proved,  its  con- 
tinuance will  be  presumed  while  parties  live  under  the 
same  roof(t).    So,  although  the  law  in  general  presumes 
against  insanity,  yet  where  the  fact  of  insanity  has  once 
been  shewn  its  continuance  will  be  presumed,  and  the 
proof  of  a  subsequent  lucid  interval  lies  on  the  party 
who  asserts  it  (J). 

%  393.  There  are  two  particular  cases  which  will  re-  Prennnption  of 

.J       ^.  ,       ^1  ..        the  coDUouaao* 

quire  separate  consideration,  namely,  the  presumption  of  debts,  &c. 

(e)  Wrotesleyr.Adamit  Plowd.  (A)  K.  t.  Budd,  5  £sp.  230. 

103 ;  Smith  ▼.  Stapietm,  Id.  431 ;  (t)  Turton  t.  Turton,  3  Hagg. 

Cockman  v.   Farrer,   T.  Jonefl,      N.  R.  350. 

181.  0)  Bu^l*  ^*  L^^^  2^^  ^>  °^^® 

(/)   R.   V.    Tanner,   1    Esp.  (1);  Gresl.  Ev.  in  Eq.  368 ;  J//. 

304.  Gen,  ▼.  Pam(her,  3  Bro.  C.  C. 

(g)  Smout  V.  lUfery,  10  M.&  441;   White  v.  Wilton,  13  Vei. 

W.  1.  88. 
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of  the  continuance  of  debts,  obligations,  &c.  until  dis- 
charged or  otherwise  extinguished ;  and  the  presumption 
of  the  continuance  of  human  life.  With  respect  to  the 
former  of  these,  a  debt  once  proved  to  have  existed  is 
presumed  to  continue,  unless  payment,  or  some  other 
discharge,  be  either  proved  or  established  from  circum- 
stances (A).  A  receipt  under  hand  and  seal  is  the 
strongest  evidence  of  payment,  for  it  amounts  to  an 
estoppel,  conclusive  on  the  party  making  it(Z);  but  a 
receipt  under  hand  alone  (m),  or  a  verbal  admission  of 
payment  (n),  is  in  general  only  prima  facie  evidence  of 
Presamption  of  it,  and  may  be  rebutted.     Of  the  presumptive  proof 

of  payment,  the  most  obvious  is  that  of  no  demand 
Preyiont  to  3&  having  been  made  for  a  considerable  time;  and  previous 
42,  s.  3.    '^'     ^  the  3  &  4  Will.  IV.  c.  42,  s.  3,  the  courts,  by  analogy 

to  the  Statute  of  Limitations,  had  established  the  arti- 
ficial presumption  that  where  payment  of  a  bond  or 
other  specialty  was  not  demanded  for  twenty  years,  and 
there  was  no  pajrment  of  interest  or  other  circumstance 
to  shew  that  it  was  still  in  force,  payment  or  release 
3  &  4  Will.  IV.  ovght  to  be  presumed  by  a  jury  (o).  By  that  statute  it 
°*     '  *•  is  enacted,  that  all  actions  for  debt  for  rent,  upon  an 

indenture  of  demise,  all  actions  of  covenant  or  debt 
upon  any  bond,  or  other  specialty,  and  all  actions  of 
debt  or  scire  facias  upon  any  recognizance,  shall  be 
commenced  and  sued  within  ten  years  after  the  end  of 
the  then  session  of  Parliament,  or  within  twenty  years 
Payment  pre-     after  the  cause  of  action,  but  not  after.     Even  though 

sumable  from  iiii/.  /.  -n 

circumstEQces.    this  Statute  be  not  pleaded,  the  fact  of  payment  may  still 

be  presumed  by  a  jury  from  lapse  of  time,  or  other  cir- 


{k)  Jackson  v.  Irvin,  2  Camp.  305,  4tb  Ed. 

50.     Also  in  the  Roman   law,  (n)  Id.  §  209. 

Cod.  lib.  4,  tit.  19, 1.  I.  (o)  Otwald  v.  Legh,  1  T.  R. 

(/}  Gilb.  Evid.  158, 4tb  £d.  270;     Washington    v.    Brymer, 

(m)  1  Greenl.  Ev.  §§212  and  Peake's  Ev.,  App.  yxt. 
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cumetaDces  which  render  the  fact  probable  (o) ;  as,  for 
instance,  the  settlement  of  accounts  subsequent  to  the 
accruing  of  the  debt,  and  in  which  no  mention  is  made 
of  it(p).     Where  a  landlord  gives  a  receipt  for  rent  due 
up  to  a  certain  day,  all  former  arrears  are  presumed  to 
have  been  paid,  for  it  is  likely  that  he  would  take  the 
debt  of  longest  standing  first  (q).     Previous  to  the  sta- 
tute, it  was  laid  down  by  Lord  EUenborough,  in  Cohell 
V.  Budd(x),  that, ''  after  a  lapse  of  twenty  years,  a  bond 
will  be  presumed  to  be  satisfied ;  but  there  must  either 
be  a  lapse  of  twenty  years,  or  a  less  time,  coupled  with 
some  circumstance  to  strengthen  the  presumption/'     In 
Brembridge  v.  Osbcrn  («),  also,  the  same  judge  told  the 
jury,  that,  where  there  is  a  competition  of  evidence  on 
the  question  whether  a  security  has  or  has  not  been 
satisfied  by  payment,  the  possession  of  the  uncancelled 
security  by  the  claimant  ought  to  turn  the  scale  in  his 
favour,  since  in  the  ordinary  course  of  dealing  the  secu- 
rity is  given  up  to  the  party  who  pays  it(0.    Where 
land  is  conveyed  to  trustees  on  trust  to  pay  debts,  with 
remainder  over,  payment  of  the  debts  may  be  presumed 
from  long  possession  by  the  remainderman,  joined  with 
other  circumstances  (it).     Release  as  well  as  payment  Pj«««»pt»on  ©^ 
may  be  inferred  from  circumstances  (op). 

§  394.  On  the  same  principle,  although  revocation  or  Prewmpiion  of 

revocatioQ  or 
surrender. 

(o)  3  Stark.  £▼.  823,  3rd  Ed.  (<)  1  Stark.  Ev.  374. 

Set  Cooper  w.  Turner,  2  SthTk.Ey.  (/)  See  Dig.  lib.  22,  tit  3,  I. 

497 ;    Lucat  ▼.   Notiulieniki,    1  24 ;     and    Mascard.    de    Prob. 

Esp.  296 ;  Sellen  v.  Norman,  4  C.  Concl.  477. 

&  P.  80;  Pfiel  V.  Vanbalenberg,  (u)  Anon,,  Vin.  Abr.  £t.,  Q.  a. 

2  Camp.  439.  pi.  7. 

(p)  CoUell  ▼.  Budd^  1  Camp.  (or)    Waahingion   ▼.    Brymer, 

27.  Peake'a  Ev.,  App.  xxr. ;  Picker- 

(g)  Gilb.  Evi  157,  4th  Ed.  tug  ▼.    Lord   Stamford,   2  Yes. 

(r)  1  Camp.  27.    See  Oswald  jun.  583 ;  Reeves  v.  Brimmer,  6 

▼.  Legh,  I  T.  R.  270.  Id.  516. 
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surrender  will  not  be  presumed  (y),  they  may  be  inferred 
from  circumstances.  In  Doe  d.  Brandon  v.  Calvert  (z), 
where,  in  answer  to  an  ejectment,  the  defendant  set  up 
a  mortgage  term  made  to  a  stranger  eighteen  years  be- 
fore, and  neither  accounted  for  their  possession  of  it, 
nor  proved  any  payment  of  interest  under  the  mortgage ; 
the  judge  having  advised  the  jury  to  presume  a  sur- 
render of  the  mortgage  term,  the  verdict  was  set  aside 
by  the  court;  and  Mansfield,  C.  J.,  there  says,  ^  There 
is  no  circumstance  here  to  lead  to  the  supposition  that 
the  deed  was  surrendered,  except  the  eighteen  years' 
time;  if  the  deed  had  been  assigned  or  surrendered, 
the  instrument  whereby  it  had  been  assigned  or  sur- 
rendered ought  to  be  in  the  possession  of  the  plaintiff. 
No  reason  is  assigned  to  account  why  it  should  not  be 
there ;  the  question  is  therefore  whether,  from  the  cir- 
cumstance of  the  eighteen  years  only,  a  surrender  can 
be  presumed.  I  have  never  known  any  case  in  which  a 
shorter  time  than  twenty  years  has  been  held  sufficient 
to  ground  the  presumption  of  the  surrender,  and  that  is 
often  too  short  a  time,  for  many  times  receipts  and 
documents  may  be  lost  But  it  is  enough  to  say  that 
twenty  years  is  the  time  prescribed  by  act  of  Paiiia- 
ment  as  a  bar  to  an  ejectment,  by  analogy  to  which  the 
doctrine  of  presumption  has  gone,  and  we  might  as 
well  say  a  presumption  might  be  raised  by  five  years  in 
assumpsit,  or  three  years  in  trespass,  as  eighteen  years 
in  ejectment/' 

Presumption  of       §  395.  We  next  proceed  to  the  presumptions  respect- 
hamaoJifer  ^     ^"^S  human  life.     There  is  certainly  no  jprcBsvmptio  juris 

relative  to  its  duration  in  the  abstract ;  and  in  one  case 
the  Court  of  Queen's  Bench  said,  that  they  could  not 


(y)  Moreion  v.  Horian,  2  Keb.  (a)  5  Taunt.  170. 

483. 
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assume  judicially  that  a  person  alive  in  the  year  1034 
was  not  still  living  in  1827  (a).  The  death  of  any  party 
once  sliewn  to  have  been  alive  is  matter  of  fietct  to  be 
determined  by  a  jury,  and  as  the  presumption  is  in 
favour  of  the  continuance  of  life,  the  onus  of  proving 
the  death  lies  on  the  party  who  asserts  it  (&). 

§  396.  The  fact  of  death  may,  however,  be  proved  by  Presumption  of 
presumptive  as  well  as  by  direct  evidence  (c).  When  ^^^  I^, 
a  person  goes  abroad,  and  has  not  been  heard  of  for  a  ftbaenoe. 
long  time,  the  presumption  of  the  continuance  of  life 
ceases  at  the  expiration  of  seven  years  from  the  period 
when  he  was  last  heard  of  (J).  And  the  same  rule 
holds  generally  with  respect  to  persons  away  from  their 
usual  places  of  resort,  and  of  whom  no  account  can  be 
given  (e).  This  is  incorrectly  spoken  of  in  some  books 
as  a  presumption  of  law  (/) ;  but  it  is  in  truth  a  mixed 
presumption,  said  to  have  been  adopted  by  analogy 
to  the  statute  of  1  Jac  I.  c.  11,  s.  2,  (replaced  by  9  Geo. 
IV.  c.  31,  s.  22,)  which  exempts  from  the  penalties  of 
bigamy  any  person  whose  husband  or  wife  shall  be  con- 
tinually remaining  beyond  the  seas  by  the  space  of  seven 
years  tc^ether,  or  whose  husband  or  wife  shall  absent 


(a)  Aikhu  v.  Warringtony  1 
Chitty,  Plead.  268,  6th  £d.  See 
alio  Benton  v.  O/tce,  2  Str.  920. 

(6)  Smartk  v.  Penhallow,  2 
Lord  Raym.  999;  I'hrogmorton 
▼.  Walton,  2  Ro.  461 ;  Wiiton 
V.  irod^es,2  East,  312. 

(c)  TAoni  y.  Jio/^  Dy.  185  a, 
pi.  65;  Anden.  20,  pi.  42; 
Webtter  v.  Birchmore,  13  Yes. 
362. 

(d)  Eopeweil  v.  De  Pmwh  2 
Camp.  113;  Doe  d.  Banning  v. 
Gri^  15 Eaat, 293;  Leer.  WiU 


(ocA^  6  Vet.  605 ;  BuUY.Baker, 
8  Sim.  443  ;  Dixon  v.  Dixony  3 
Bro.  C.  C.  510. 

(e)  Doe  d.  Uoyd  t.  Deakin,  4 
B.  &  A.  433.  See  the  judgment 
of  Lord  Ellenhorough  in  Doe  d. 
George  t.  JeiMon,  6  East,  85 ; 
Rowe  V.  Hasiand,  1  W.  Bkick. 
404 ;  Bailey  ▼.  Hammond,  7  Ves. 
590 ;  Doe  d.  France  v.  Andretot, 
15  Q.  B.  756. 

.  (/)  See  the  judgment  in 
N^ean  t.  Doe  d.  Knight,  2  M. 
&  W.  894. 
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him  or  herself  the  one  from  the  other  by  the  space  of 
seven  years  together  in  any  parts  within  the  King's  do- 
miDionSy  the  one  of  them  not  knowing  the  other  to  be 
living  within  that  time;  and  the  19  Car.  II.  c.  6, 
respecting  the  lives  of  persons  in  leases,  who  shall  be 
absent  for  more  than  seven  years,  and  who  are  there- 
No  pretump-  upon  to  be  deemed  naturally  dead  (^).  But  where  a  party 
of  dMth.*  **"**  ^^^  '^^'^  absent  for  seven  years,  without  having  been 

heard  of,  the  only  presumption  arising  is  that  he  is  dead ; 
there  is  none  as  to  the  time  of  his  death,  as  to  whether 
he  died  at  the  beginning  or  at  the  end  of  any  particular 
period  during  those  seren  years ;  if  it  be  important  to 
any  one  to  establish  the  precise  time  of  such  person's 
death,  he  must  do  so  by  evidence  of  some  sort,  to  be  laid 
before  the  jury  for  that  purpose,  beyond  the  mere  lapse 
of  seven  years  since  such  person  was  last  heard  of  (A). 
The  cases  in  which  this  presumption  has  come  in  conflict 
with  the  presumption  of  innocence  have  been  already 
considered  (t) ;  and  a  jury  may  find  the  fact  of  death 
from  the  lapse  of  a  shorter  period  than  seven  years,  if 
other  circumstances  concur  (A). 

Presumption  of  §  397.  As  connected  vnth  the  subject  of  the  continu- 
whcn  MYciiil  ^^^^  of  human  life,  it  remains  to  notice  one  which  has 
persons  perish  embarrassed  more  or  less  the  jurists  and  lawyers  of  every 
calamity.  country.  We  allude  to  those  unfortunate  cases  which  have 

^^^'  ^^^^n^ifie.^MncC  from  time  to  time  presented  themselves,  where  several 
un.^^  /.%*rv   individuals,  generally  of  the  same  family,  have  perished 

iUn^/u9^Pa^AM4.^*^*^l^  4  BuTge's  Col.  Law,  10,      logy  to  the  pre-existing  presomp- 
^ii^i^  c^^2  y-iiv^cJi »  Shelford's  Real  Property  Sta-      tion,  instead  of  its  being  copied 

t^  ft,    Aar-«--*-c,^>^*"*®^  *^^'  '^^'  ^*  ^^*     T^^x^      from  them. 

/^      ^  ^^;     *  are  some  traces  to  be  fi)und  in  the  (A)   "Doe  d.  Knigld  v.  Nepean^ 

trvyrA^^  books  of  this  presumption  before  5  B.  &  Ad.  86 ;  affirmed  on  error, 

the  statutes,  (see  Thorn  v.  JRo//,  2  M.  &  W.  894. 

Dyer,  185  a,  pi.  65;  and  F.  N.  (i)  Svcpra^  sect  1,  aob-wct  3, 

B.   196   L.),  which  might  po»-  $  323. 

sibly  have  been  adopted  by  ana-  Qi)  1  Ghreenl.  £t.  §  41, 4th  Ed. 
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by  a  common  calamity,  such  as  shipwreck,  earthquake, 
conflagration,  or  battle,  and  where  most  usually  the  pri- 
ority in  point  of  time  of  the  death  of  one  over  the  rest 
would  exercise  an  influence  on  the  rights  of  third  parties. 
The  civil  law  and  its  commentators  were  considerably  Rales  of  the 
occupied  with  questions  of  this  nature,  and  it  seems  to  ^^  tabjecu 
have  been  a  general  principle  among  them,  (subject,  how- 
ever, to  exceptions),  that,  where  the  parties  thus  perish- 
ing together  were  parent  and  child,  the  latter,  if  under 
the  age  of  puberty,  was  presumed  to  have  died  first ; 
but,  if  above  that  age,  the  rule  was  reversed.  In  the 
case  of  husband  and  wife,  the  presumption  seems  to  have 
been  in  favour  of  the  survivorship  of  the  husband  (l). 
The  French  lawyers  also,  both  ancient  and  modem,  have  French  Uw. 
taken  much  pains  on  this  subject  (m).  All  the  theories  Fallacy  of  their 
that  have  been  formed  respecting  it  are  based  on  the 
assumption  that  tlie  party  deemed  to  have  survived  was 
likely,  from  superior  strength,  to  have  struggled  longer 
against  death  than  his  companion.  Now  even  assuming 
that  prim&  facie  a  male  would  struggle  longer  against 
death  than  a  female,  a  person  of  mature  age  than  one 
under  that  of  puberty,  or  very  far  advanced  in  years,  the 
position  can  at  best  only  hold  good  as  a  general  rule ;  for 
not  only  in  particular  instances  might  the  superior  strength 
or  health  of  the  party  supposed  to  be  the  weaker  re- 
verse all ;  but  the  rules  rest  on  the  hypothesis  that  both 
parties  were  in  exactly  the  same  situation  with  respect  to 
the  impending  danger,  a  circumstance  generally  speaking 
unascertainable  in  the  fury  of  a  battle  or  the  horrors  of  an 
earthquake  or  shipwreck.  Add  to  this,  that  according 
to  some  modem  physiologists,  in  certain  species  of  deaths 

(0  1  Greenl.  Et.  §  29, 4th  Ed. ;  1 ;  and  for  the  law  of  France  at 

Dig.  lib.  34,  tit  5.  the  present  day  Code  Civil,  liv. 

(m)  For  the  views  of  the  old  3,  tit.  1,  chap.  1,  Des  Succea- 

Frencfa  lawyers  see  Bulge's  Colo-  sions,  ^  720,  721,  722. 
nial  Law,  Vol.  4,  chap.  1,  sect. 
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English  law. 


the  strongest  perish  first  (n).  However  this  may  be, 
in  opening  the  door  to  this  class  of  questions,  the  law- 
yers of  Rome  and  France  lost  sight  of  the  salutary  maxim 
**  Nimia  subtilitas  in  jure  reprobatur  (o)."  The  English 
law  has  judged  more  wisely :  for,  notwithstanding  some 
questionable  dicta,  the  true  conclusion  from  the  autho- 
rities seems  to  be  that  it  recognizes  no  artificial  presump- 
tion in  cases  of  this  nature ;  but  leaves  tJie  real  or  sup- 
posed superior  strength  of  one  of  the  persons  perishing 
by  a  common  calamity  to  its  natural  weight,  i.  e.  as  a 
circumstance  proper  to  be  taken  into  consideration  by  a 
jury  or  ecclesiastical  judge,  but  which  standing  alone  is  in- 
sufficient to  shift  the  burden  of  proof.  When  therefore  a 
party  on  whom  lies  the  onus  of  proving  the  survivorship  of 
one  individual  over  another  has  no  other  evidence  than  the 
assumption  that,  from  age  or  sex,  that  individual  must  be 
taken  to  have  struggled  longer  against  death  than  his 
companion,  he  cannot  succeed.  But  then  on  the  other 
hand  it  is  not  correct  to  suppose  that  the  law  presumes 
both  to  have  perished  at  the  same  moment — this  would 
be  establishing  an  artificial  presumption  against  manifest 
probability.  The  practical  consequence  is  however  nearly 
the  same,  because  if  it  cannot  be  shewn  which  died  first 


(ft)  See  Beck*B  Juris,  p.  397, 
7th  Ed.,  where  is  related  an  inci- 
dent furnished  by  a  modem  tra- 
veller, who,  in  g;iving  an  accoant 
of  a  caravan  coming  in  want  of 
water  in  a  Nubian  desert,  says 
that  '*  the  youngest  slaves  bore  the 
thirst  better  than  the  rest;  and 
that  while  the  grown-up  boys  all 
died,  the  children  reached  Egypt 
in  safety."  The  same  author 
adds, "  as  to  kabit  and  variety  of 
oonstitutioD,  all  such  that  have  a 
tendency  to  affections  of  the  head 
and  lungs,  should  be  deemed  the 


first  victims,  in  case  the  causes  of 
death  are  of  a  description  to  afiect 
these.  And  the  moral  condition 
must  not  be  overlooked :  the  brave 
survive  the  fearful  and  the  ner- 
vous.** We  subjoin  the  following 
statement,  though  not  from  a  work 
of  authority.  **  It  seems  that  death 
from  hunger  occurs  soonest  in  the 
young  and  robust,  their  vital  or- 
gans being  accustomed  to  greater 
action  than  those  of  persons  past 
the  adult  age."  Chambers'  Poc- 
ket Miscellany,  Vol.  8,  p.  119. 
(o)  6  Co.  121  a. 
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the  question  will  be  treated  by  the  tribunal  as  a  thing 
unascertainable,  and  that  for  all  that  appears  to  the 
contrary  both  individuals  may  have  died  at  the  same 
moment  {q). 


Sub-Section  VII. 


THE  MAXIM  *'  OMNIA  PRJESUMUNTUB  CONTRA 


8POLIATOREM. 

§398.  Another  very  important  and  rather  favourite  Maiim<<  Omnia 
maxim  is,  "  Omnia  prassumuntur  contra  spoliatorem  (r)'*  p^«»«m«njw' 
-^a  maxim  resting  partly  on  natural  equity,  but  much  torem." 
strengthened  by  the  artificial  policy  of  law.     One  of  the  iDstancei  ofiu 
leading  cases  on  this  subject  is  that  of  Armory  v.  Dela-  •PP>«»''®*»' 
nUrie  {s) ;  where  a  person  in  humble  station  of  life  having 
found  a  jewel,  took  it  to  the  shop  of  a  goldsmith  to 


{q)  One  of  the  best  known 
on  this  sabject  is  that  of 
General  Stanwiz  and  his  daugh- 
ter, R.  V.  Dr.  Hay,  1  W.  Bl.  640. 
The  celebrated  Mr.  Feame  com- 
posed two  ingenious  ai^uroents, 
one  in  (a?oor  of  each  of  the  claim- 
ants. See  his  Works.  There  is, 
however,  a  prior  case  of  Hitchcock 
V.  BeardsleyfWesi.  Rep.  t.  Hardw. 
445 ;  and  an  old  case  of  Broughton 
r.  Randall,  Cro.  £L  503,  where 
a  fiitber  and  son  were  hanged 
together  in  one  cart,  and  the  son 
was  presumed  to  have  survived 
in  consequence  of  his  appearing 
to  struggle  longer  and  some  other 
circumstances.    The  cases  of  late 


years  have  become  comparatively 
numerous.  See  Taylor  v.  Dip- 
lock,  2  Pbillim.  261;  Wright 
v.  Netherwood  (or  Samuda),  2 
Phillim.  266,  note  (c);  Ma§on 
V.  Moion,  1  Meriv.  308;  Coir 
vin  V.  H.  M.  Procurator  Ge- 
neral, 1  Hagg.  N.  S.  92 ;  In  the 
goods  of  Selwyn,  3  Id.  748;  In 
the  goods  of  Murray,  1  Curteis, 
596;  Satterthtcaite  v.  Powell,  Id, 
705 ;  Sillick  v.  Booth,  1  Y.  &  C. 
C.  C.  117;  Durrant  v.  Friend, 
5  De  Gex  &  S.  343. 

(r)  2  Ev.  Poth.  336 ;  1  Stark. 
£v.  564,  3rd  £d. 

(s)  1  Stra.  505.  See  ad  id. 
Mortimer  v.  Cradocky  7  Jur.  45. 
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inquire  its  value^  who,  having  got  the  jewel  into  his 
possession  under  pretence  of  weighing  it,  took  out  the 
stones,  and  on  the  finder  remsing  to  accept  a  small  sum 
for*it,  returned  to  him  the  empty  socket.  An  action  of 
trover  having  been  brought  to  recover  damages  for  the 
detention  of  the  stones,  the  jury  were  directed  that, 
unless  the  defendant  produced  the  jewel  and  thereby 
shewed  it  not  to  be  of  the  finest  water,  they  should  pre- 
sume the  strongest  against  him,  and  make  the  value  of 
the  best  jewels  that  would  fit  the  socket  the  measure 
of  their  damages.  In  the  great  case  of  Annesley  v.  The 
Earl  of  Anglesea  (t),  the  circumstances  which  pressed 
most  against  the  defendant  were  that  he  had  caused  the 
plaintiff,  who  claimed  the  title  and  family  estate  as  beir^, 
to  be  kidnapped  and  sent  to  sea,  and  afterwards  en- 
deavoured to  take  away  fais  Kfe  on  a  false  charge  of 
murder— ^facts  which,  one  of  the  judges  said,  spoke 
more  strongly  in  proof  of  the  plaintiff's  case  than 
a  thousand  witnesses.  In  highway  robbery  the  law, 
in  odium  spoliatoris,  will  presume  fear  whenever  pro- 
perty is  taken  with  such  circumstances  of  violence  or 
terror,  or  threatening  by  word  or  gesture,  as  would  in 
common  experience  induce  a  man  to  part  with  his  pro- 
perty from  an  apprehension  of  personal  danger  («);  so 
that,  even  where  the  prosecutor  sought  out  the  robber, 
and  submitted  to  be  robbed  by  him  jfor  the  purpose  of 
bringing  him  to  justice,  this  ivas  held  to  be  robbery  on  the 
part  of  the  prisoner  (x).  In  the  Roman  law,  although 
the  general  rule  was  that  money  paid  was  presumed  to 
be  m  discharge  of  a  debt,  yet  where  a  man  sued  for  a 
debt  denied  having  received  the  money,  proof  that  he 
had  in  point  of  fkct  received  it  turned  on  him  the  burden 
of  shewing  that  it  was  in  payment  of  a  debt  (y). 

(0  17  Ho.  St.  Tr.  1430,  per         (x)  ^brdbi'sciue,  cited  Foster's 
Mounteney,  B.  C.  L.  129. 

(ti)  2  East,  P.  C.  711.  (y)  Dig.  Gb.  22,  tit.  3, 1. 25. 
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§  399.  But  the  most  usual  application  of  this  principle  EloigniDg,  sap- 
is  where  there  has  been  any  mal-practice  in  forensic  pro-  ^ciogy^estroy- 
oeedings — by  eloigning,  suppressing,  defacing, destroying,  '"*.®'  f'**"" 
or  fabricating  documents  or  other  instruments  of  evi-  ments  of  evi- 
dence, or  introducing  into  a  prosecution  or  defence  any    ^"^' 
species  of  the  crimen  falsi.    This  not  only  raises  a  pre- 
sumption that  the  documents  or  evidence  doigned,  sup- 
pressed, &c.  would,  if  produced,  militate  against  the 
party  eloigning,  suppressing,  &c.,  but  procures  more 
ready  admission  to  the  evidence  of  the  opposite  side  (x). 
^*  I^"  says  Lord  Holt,  **  a  man  destroys  a  thing  that  is 
designed  to  be  evidence  against  himself,  a  small  matter 
will  supply  it  (a)."     This  rule  is  evidently  based  on  the 
principle  that  no  one  shall  be  allowed  to  take  advantage 
of  his  own  wrong ;  and  several  instances  of  its  appli- 
cation are  to  be  found  in  the  books.    Thus,  in  the  case 
of  iZ.  V.  The  Countess  of  Arundel  (b),  where  the  Crown 
was  entitled  at  law  to  certain  land,  by  reason  of  an 
attainder  for  high  treason,  a  suit  in  equity  was  com- 
menced by  the  attorney-general  against  the  defendants 
to  recover  the  lands;  and  on  its  being  shewn  that  the 
deeds  whereby  the  estate  came  to  the  party  attainted 
were  not  extant,  but  were  very  strongly  suspected  to 
have  been  suppressed  and  withheld  by  some  under 
whom  the  defendant  claimed,  a  decree  was  made  that 


(m)  Pb.  &  Am.  £▼.  458.  See 
Roe  d.  Haldane  t.  Harvey^  4 
Burr.  2484. 

(a)  Anon.  1  L.  Baym.  731. 

(6)  Hob.  100.  Aoeording  to 
thai  report,  there  wae  only  a  ve- 
hement raspicion  that  the  deeds 
had  been  suppreesed ;  bat,  in  the 
case  of  Cowper  y.  Earl  Cowper 
(2  P.  Wms.  749),  Sir  Joe.  Jekyll, 
M.  R.,  says,  that  he  had  caused 
the  register  book  to  be  examined, 


from  which  it  appeared,  that  the 
deeds  had  been  proved  to  have 
been  extant  and  duly  executed. 
For  other  instances  of  the  manner 
in  which  the  spoliation  of  doeu- 
ments  is  dealt  with  by  courts  of 
equity,  see  the  cases  there  cited, 
and  also  Dalston  v.  Coatnoorthj 
1  P.  W.  731 ;  WJUle  v.  Lady  Linr 
a^  8  Ves.  363 ;  and  Blancktt 
y.  iWer,  2  Ves.  sen.  264,  &c 
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the  Crown  should  hold  and  enjoy  the  land  till  the  de- 
fendant should  produce  the  deeds,  and  the  court  there- 
upon take  further  consideration  and  order.  So,  in  the 
case  of  Harwood  ^.  Goodright  (a\  where  a  person  who 
had  made  a  will  in  favour  of  a  certain  party  was  proved 
to  have  subsequently  made  anotlier,  the  contents  of  which 
were  unknown.  Lord  Mansfield  said,  that  spoliation  was 
a  circumstance  from  which  the  jury  might  fairly  have 
presumed  that  it  was  a  revocation  of  the  former  will.  If 
a  man  refuses,  afler  notice,  to  produce  an  agreement, 
it  will  be  presumed  to  have  been  properly  stamped  (b) : 
and  it  has  been  held  at  Nisi  Prius,  that  where  a  document 
has  been  fraudulently  obtained  by  one  of  the  parties  to 
a  suit  from  a  witness,  whose  property  it  is,  and  who  is 
called  on  to  produce  it  under  a  subpoena  duces  tecum, 
secondary  evidence  of  the  contents  of  the  document  may 
be  given  without  notice  to  produce  the  original  (c). 

Extent  of  the  §  400.  The  presumption  against  the  spoliator  of  do- 

preiumptioD.      cuments  is  not  confined  to  assuming  those  documents 

to  be  of  a  nature  hostile  to  him,  and  procuring  a  more 
favourable  reception  for  the  evidence  of  his  opponent, 
but  is  said  to  cast  suspicion  on  all  the  odier  evi- 
dence adduced  by  the  party  guilty  of  the  mal-prac- 
tice  {d).  **  Qui  semel  malus,  semper  praesumitur  esse 
malus  eodem  genere  (e)."  In  the  case  of  Doe  d. 
Beanland  v.  Hirst  (/),  Bayley,  J.,  is  reported*  to  have 
told  the  jury,  that  they  were  to  consider  the  circum- 
stances of  the  erasure  in  a  certain  deed ;  observing,  that 
a  man  who  was  capable  of  making  an  alteration  in  one 
deed  might  be  capable  of  suppressing  another,  if  within 
his  power.  And  the  presumption  arising  from  the  &- 
brication  or  corruption  of  instruments  of  evidence  is 

(a)  Cowp.  91.  (d)  Phill.  &  Am.  Ev.  458. 

(6)  Critp  V.  Andenon,  1  Stark.  («)  Cro.  Car.  317. 

35.  (J)  11  Price,  488. 
(c)  Leedt  v.  Coo^,4  Esp.  256. 
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even  stronger  than  that  from  the  suppression  or  destruc- 
tion of  them  (g), 

§  401.  However  salutary,  and  in  general  equitable,  Occarionaiw 

^-  •       //  /^       •  1.  •«  earned  too  far. 

the  maxim,  "  Omnia  preesumuntur  contra  spoliatorem, 
must  be  acknowledged  to  be,  it  has  been  made  the 
subject  of  very  fair  and  legitimate  doubt  whether  it 
has  not  occasionally  been  carried  too  far.  **  The  mere 
non-production  of  written  evidence,"  says  Sir  W.  D. 
Evans  (A),  ^*  which  is  in  the  power  of  a  party,  gene- 
rally operates  as  a  strong  presumption  against  him.  I 
conceive  that  has  been  sometimes  carried  too  far,  by 
being  allowed  to  supersede  the  necessity  of  otlier  evi- 
dence, instead  of  being  regarded  as  merely  matter  of 
inference,  in  weighing  the  effect  of  evidence  in  its  own 
nature  applicable  to  the  subject  in  dispute."  So,  in 
the  case  of  Barher  v.  Ray  (»),  Lord  Eldon  said,  **  This 
court  has  a  peculiar  jurisdiction  in  cases  of  spoliation. 
The  jurisdiction  of  the  court  in  matters  of  spo- 
liation has  gone  a  long  way;  indeed,  it  has  gone  to 
such  a  length,  that,  if  I  did  not  think  myself  bound  by 
authority  and  practice,  I  should  have  great  difficulty  in 
following  them  so  far.  To  say  that,  if  you  once  prove 
spoliation,  you  will  take  it  for  granted  that  the  contents 
of  the  thing  spoliated  are  what  they  have  been  alleged 
to  be,  may  be,  in  a  great  many  instances,  going  a  great 
length."  Even  when  the  positive /aftncafio/i  of  evidence 
is  proved  against  a  party  tribunals,  whose  object  is  the 
ascertaining  of  truth,  will  consider  the  nature  of  the  case, 
and  the  temptation  which  might  have  led  to  fabrication. 
Is  there  anything  impossible  in  the  suggestion,  is  it  even 
unlikely,  that  in  many  cases  the  fabrication  of  evidence 
has  been  resorted  to  under  the  apprehension,  perhaps 
the  certain  knowledge,  that  similar  mal-practice  will  be 
exercised  by  the  other  side  (k)  ?     Suppose  a  man  is  sued 

{g)  1  Surk.  £v.  564,  3rd  Ed.  (i)  2  Russ.  72,  73. 

\h)  2  £v8ot's  Poth.  337.  \k)  3  Bentb.  Jud.  £v.  168. 
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on  a  band  which  he  knows  to  be  a  forgery,  but  feeb 
that  it  is  altogether  out  of  his  power  to  prove  it  so. 
Forge  a  release  {l)y  or  bribe  a  witness  to  prove  payment, 
are  suggestions  too  obvious  not  to  have  been  occasionally 
acted  on. 


Especially  id 
crimioal  caiet.' 


§  402.  Whatever  weight  may  be  legitimately  attached 
to  this  presumption  in  civil  cases,  great  care  must  be 
taken  not  to  attribute  to  spoliation,  or  similar  acts,  any 
force  to  which  they  are  not  entitled  in  criminal  ones^ 
where  life  or  liberty  are  at  stake.  Nations  and  ages 
differ  in  the  tone  of  moral  feeling  diffused  through  so- 
ciety, and  reverence  for  the  sacredness  of  an  oath;  men 
differ  in  strength  of  conscientious  principle,  as  well  as  in 
courage ;  and  tribunals  differ  in  ability  and  impartiality, 
and  in  the  quantity  of  evidence  which  they  exact  for 
condemnation.  Undoubtedly,  the  suppression  or  fitbri- 
cation  of  evidence  by  a  party  accused  of  a  crime  is  always 
a  circumstance^  frequently  a  most  powerful  one,  to  prove 
his  guilt;  but  many  instances  have  occurred  of  innocent 
persons,  alarmed  at  a  body  of  evidence  against  them, 
which,  although  false  or  inconclusive,  they  feel  them- 
selves unable  to  refute,  having  recourse  to  the  suppression 
or  destruction  of  criminative,  and  even  to  the  fabrication 
of  exculpatory,  testimony  (m).    Sir  Edward  Coke  relates 


(0  3  Benth.  Jud.  £f.  168. 
**  One  of  the  greatest  and  most 
difficult  points  in  the  Douglas 
cause/*  ohserves  Sir  W.  D.  Erans, 
«  arose  ftom  Sir  John  Stewart 
having  fabricated  four  letters, 
.as  received  from  Le  Marre,  the 
surgeon ;  a  conduct  certainly 
very  suspkious,  and  calculated 
to  induce  a  strong  presumption 
against-  the  general  veracity  of  his 
account  I  believe  the  true  con- 
clusion, from  all  the  circumstances 


in  that  cause,  to  be  that  which 
was  drawn  by  the  House  of  Liords 
in  support  of  the  filiation ;  but  it 
is  impoMble  for  great  doubt  not 
to  hang  upon  a  caae  affected  by 
such  a  circumstance."  2  £r. 
Poth.  337,  note  (a). 

(m)  1  SUrk.Ev.565,3rdEd.; 
Ph.  &  Am.  Ev.  467,  Srd  Ed.  In- 
nocent persons  have  occasionally 
endeavoured  to  defend  tbemadves 
by  setting  up  false  alibis;  and 
cases    have    probably    oocwred 
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a  now  weU-known,  but  not  on  that  aecount  less  remark- 
able or  striking  instance  of  this  (n).  An  uncle  had  the 
bringing  up  of  his  niece,  who  was  entitled  to  some 
landed  property  under  her  Other's  will,  of  which  she 
would  become  possessed  at  the  age  of  sixteen,  and  to 
which  the  uncle  was  next  heir.  When  she  was  about  eight 
or  nine  years  old  he  was  one  day  correcting  her  for  some 
offence,  when  she  was  heard  to  say,  ^*  Oh,  good  uncle,  kill 
me  not ! "  After  this  time  the  child  could  not  be  heard  oi^ 
though  much  inquiry  was  made  after  her ;  and  the  uncle, 
being  committed  to  jail  on  suspicion  of  her  murder,  was 
admonished  by  the  justices  of  assize  to  find  out  the  child 
against  the  next  assizes.  Unable  to  do  this,  he  dressed 
up  another  child  to  represent  her;  but  the  falsehood 
being  detected,  he  was  conyicted  and  executed  for  the 
supposed  murder.  It  afterwards  appeared,  however, 
that,  on  being  beaten  by  her  uncle,  the  niece  had  run 
away  into  an  adjoinmg  county,  where  she  remained 
until  the  age  of  sixteen,  when  she  returned  to  claim  her 
property  (o).  "  Which  case,^'  he  adds, "  we  have  reported 
for  a  double  caveat :  first  to  judges,  that  they  in  case  of 
life  judge  not  too  hastily  upon  bare  presumption :  md,  se- 
condly, to  the  innocent  and  true  man,  that  he  never  seek 


wbeve  the  aecvaed,  thougk  iono- 
cent,  oouU  aot  svttl  bimtelf  of 
the  real  defence  withoat  crimi- 
Dadog  others,  whom  he  ii  anxious 
not  to  uijure,  or  even  eriminating 
hintelf  with   fespeot   to  other 


(fl)  3  Inst  cb.  104,  p.  232; 
cited  also  2  Hale,  P.  C.  290; 
2  £v.  Poth.  338;  Wills,  Clrc. 
Evid.  82,  3rd  Ed.,  &c. 

(o)  A  case  is  also  related, 
where^  in  a  large  company,  s 
▼aloable  trinket  belonging  to  one 
of  the  par^  was  suddenly  missed. 


On  the  proposal  of  one  of  the  oom- 
pany,  all  i^reed  to  he  searched, 
except  one,  who,  by  an  obstinate 
refusal,  drew  down  on  himself 
strong  suspieion.  He  however 
flucceeded  in  obtaining  a  private 
audience  of  the  master  of  the 
house;  and  on  his  pockets  being 
turned  inside  out,  there  was  dis- 
covered, instead  of  the  trinket 
sought,  a  portion  of  eatables  which 
he  had  taken  to  bring  home  to  his 
wife,  who  had  no  means  of  pro- 
curing food.  3  Benih.  Jud.  £▼. 
88,  89. 
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to  excuse  himself  by  false  or  undue  means,  lest  thereby 
he  offending  God  (the  author  of  truth)  overthrow  him- 
self, as  the  uncle  did/' 


Sub-Section  VIII. 


Presumptions 
io  iDteroatioaal 
and  maritime 
law. 


PRESUMPTIONS  IN  INTERNATIONAL  AND  MARITIME  LAW. 

§  403.  We  propose  now  to  consider  certain  pre- 
sumptions to  be  found  in  international  and  maritime 
law.  With  respect  to  international  law,  its  very  exist- 
ence as  a  science  rests  on  one  important  presumption. 
^*  In  the  silence  of  any  positive  rule/'  says  Dr.  Story, 
**  affirming  or  denying,  or  restraining  the  operation  of 
foreign  laws,  courts  of  justice  presume  the  tacit  adoption 
of  them  by  their  own  government,  unless  they  are  re- 
pugnant to  its  policy,  or  prejudicial  to  its  interests  (9)." 
So,  says  Professor  Greenleaf,  "  A  spirit  of  comity,  and 
a  disposition  to  friendly  intercourse,  are  presumed  to 
exist  among  nations  as  well  as  among  individuals  (r)." 


Pmomptions 
relating  to  do- 
micil. 


§  404.  There  are  other  presumptions  to  be  found  in  this 
branch  of  jurisprudence.  Thus,  the  place  of  a  person's 
birth  is  considei*ed  as  his  domicil,  if  it  is  at  the  time 
of  his  birth  the  domicil  of  his  parents  (s).  But  a  more 
important  rule  is,  that  the  place  where  a  person  resides 
must  be  taken,  prima  facie,  to  be  his  domicil,  until 
other  facts  establish  the  contrary  (t).  Where  the  family 
of  a  married  man  resides  is  generally  to  be  deemed  his 


(q)  Story,  Conflict  of  Laws, 
§38. 

(r)  1  Greenl.  £v.  §  43, 4th  Ed. 

(«)  Story,  Conflict  of  Laws, 
§46. 


(<)  Story,  in  loc.  cit ;  Bruce 
V.  Bruce,  2  B.  &  P.  229,  230, 
note  (a) ;  Bcmpde  ▼.  Johnstone^  3 
Ves.  Jan.  198  ;  Stanley  v.  Bemet, 
3  Hagg.  N.  R.  437. 
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domicil  (ii) ;  and  that  of  an  unmarried  one  will  be  taken 
to  be  in  the  place  where  he  transacts  his  business,  exer-* 
cises  his  profession,  or  assumes  and  exercises  municipal 
duties  or  privileges  (x).  And  it  is  said  to  be  a  principle, 
that  where  the  place  of  domicil  is  fixed  by  positive  facts, 
presumptions  from  mere  circumstances  will  not  prevail 
against  those  facts  (y).  This  does  not  mean  that  pre* 
sumptive  evidence  is  inadmissible  to  prove  domicil ;  and, 
indeed,  it  amounts  to  little  more  than  saying  that  the 
weaker  evidence  shall  not  be  allowed  to  prevail  against 
the  stronger. 

§  405.  It  is  also  a  principle  of  international  law,  that  Other  pre- 
contracts are,  generally  speaking,  to  be  goYemed  by  the  "terattSnlS 
laws  of  the  place  where  they  are  entered  into  and  where  1^^* 
they  are  to  be  executed,  and  the  contracting  parties  are 
to  be  presumed  to  enter  into  their  engagements  under  a 
knowledge  of  those  laws  (z).  So,  a  foreign  marriage  will 
be  presumed  to  have  been  celebrated  with  the  due  solem- 
nities required  by  the  law  of  the  place  where  it  is  cele- 
brated (a).   And  the  general  presumptions  against  crime, 
fraud,  covin,  immorality,  &c.  are  applicable  to  acts  done 
abroad  as  well  as  to  acts  done  at  home. 

§  406.  Where  the  subject  of  one  state  is  also  the  Aett  done  by 

.1  1.  i»xi.i.*i*  i.*n  iadependent 

mdependent  sovereign  of  another  he  is,  of  course,  not  toverei^who 
responsible  to  the  laws  of  the  former  state  for  acts  done  !•  *>•«**>«  »«*>- 
by  him  as  such  sovereign  (ft).      And  it  seems  that  in  sute. 
respect  to  any  act  done  by  such  a  person  out  of  the  realm 
of  which  he  is  a  subject,  or  any  act  as  to  which  it  might 
be  doubtful  whether  it  ought  to  be  attributed  to  the  cha- 
racter of  the  sovereign  prince  or  to  that  of  the  subject, 

(ii)  Story,  in  loc.  cit.  Brampton,  10  East,  282. 

(x)  Id.  §  47.  (6)  The  Duke  of  Brunswick  v. 

(y)  Id,  The  King  of  Hanover,  6  Beav.  1 ; 

(x)  Id.  %  76.  De  Haber  v.  The  Queen  of  For- 

(a)  R.  T.  The  Inhabitant  of  tugal,  16  Jur.  164. 
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PresamptioDs 
in  mantime 
law. 

Seaworthioi 


Uoseaworthi- 


Presumptioa  of 
loH  or  mining 
ship. 


the  actx>ught  to  be  presumed  to  have  been  done  in  the 
character  of  the  Bovereign  prince  (c). 

§  407.  Among  the  most  important  presumptions  in 
maritime  law  are  those  relating  to  seaworthiness..  Every 
ship  insured  sails  under  an  implied  warranty  that  she  is 
seaworthy.  It  is  not  necessary  to  inquire  whether  the 
owner  acted  honestly  and  fairly  in  the  transaction ;  how- 
ever just  and  honest  his  intentions  may  be,  if  he  is 
mistaken  in  the  fact,  and  the  vessel  is  not  seaworthy, 
the  underwriter  is  not  liable  (eQ.  But  if,  shortly  after 
sailing,  a  ship  turn  out  to  be  unfit  for  sea,  without  ap- 
parent or  adequate  cause,  the  burden  of  proof  is  thrown 
on  the  assured,  and  a  jury  ought  to  presume  that  the 
unseaworthiness  existed  before  the  commencement  of 
the  voyage  («);  and  this  rule  holds  even  though  the 
ship  had  encountered  a  violent  storm,  unless  it  can  (airly 
be  inferred  that  the  damage  resulted  from  the  storm  (/). 

^  406.  Where  a  vessel  is  missing,  and  no  intelligeaoe 
of  her  has  been  received  within  a  reasonable  time  after 
she  sailed,  it  shall  be  presumed  that  she  foundered  at 
sea(^).  Thus,  where  a  ship  was  insured  in  1739,  from 
North  Carolina  to  London,  with  a  warranty  against  cap- 
tures and  seizures,  an  action  was  brought  against  the 
underwriters,  alleging  the  loss  to  have  been  by  sinking 
at  sea,  whidi  came  on  to  be  tried  in  M.  T.,  17  Geo.  II. 
The  only  evidence,  however,  was  that  she  had  sailed  on 


(c)  The  Duke  ^  Bruntwkk  r. 
The  King  of  Hanooer,  6  Beav. 
57,  58. 

(d)  Park,  Ins.  332,  7th  Ed. ; 
Arnould,  Ins.  652;  Douglas  ▼. 
Scougall,  4  Dow.  269. 

(e)  Munro  v.  Vandnnif  Park, 
Ins.  333,  note  (a),  7th  Ed.;  Am. 
Ina.  685. 


(/)  DmiglM  V.  ScpugaU,  4 
Dow.  269 ;  Watum  v.  ClaHi,  I 
Dow.  344;  Parker  v.  PoiU^  3 
Dow.  31. 

{g)  Park,  Ins.  105,  7th  Ed. ; 
Am.  Ins.  793;  Green  f.  firoioii, 
2 Str.  1199;  Houstmany.  Thom- 
ion.  Holt,  N.  P.  C.  243. 
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her  intended  voyage,  and  had  nerer  since  been  heard  of. 
On  this  it  was  objected  on  the  part  of  the  defimdant, 
that,  as  captures  and  seizures  were  excepted,  it  lay  on 
the  assured  to  prove  a  loss,  as  alleged  in  the  declara- 
tion ;  but  Lee,  C.  J.,  said  it  would  be  unreasonable  to 
expect  evidence  of  that,  for  as  every  body  on  board  was 
presumed  to  be  drowned,  the  plaintiff  had  given  the  best 
proof  the  nature  of  the  case  admitted  of;  and  he  left 
the  case  to  the  jury,  who  found  for  the  plaintiff  (A). 
There  is  no  precise  time  for  this  presumption  fixed, 
either  by  the  common  or  general  maritime  law  (t),  al- 
though the  laws  of  some  countries  have  peculiar  provi- 
sions on  the  subject  (k) ;  but  the  court  and  jury  will 
be  guided  by  the  circumstances  laid  before  them,  and 
the  nature  of  the  voyage  and  navigation.     In  order, 
however,  to  raise  this  presumption,  it  must  be  distinctly 
shewn  that  the  ship  left  port  bound   on  her  intended 
voyage  (Z).     And  when,  by  the  charter  of  affreightment,  implied  con- 
no  time  is  fixed  for  the  commencement  of  a  voyage,  the  J™^^bii 
law  implies  a  stipulation  that  it  shall  be  commenced  be  proceeded 
without  unnecessary  or  unreasonable  delay,  and  also  that  delay  or  devia- 
there  shall  be  no  unnecessary  deviation  from  the  voyage  *"**"• 
when  commenced  (m). 

§  409.   It  only  remains  to  add,    that  the  maxin).  The  maxim, 
'^  Omnia  prsesumuntur  contra  spoliatorem,"  seems  re-  sumoiitur  ooo^ 

cognized  in  maritime  law  (u) ;  especially  in  cases  where  <™  ijwHato- 
1        t  I'll  J  /\        J  '**'*i  '•<'*^" 

papers  have  been  spoliated  by  a  captured  party  (p),  and  nized  in  man* 

time  law. 

(A)  Green  v.  Broumf  2   Str.  333;  Cohen  v.  Hinckley ,  2  Camp, 

1199,  1200.  51. 

(i)  Park,  Ina.  106,  7tlh  Ed.;  (m)  M* Andrew  v.  Adamet,  4 

Arn.  Ins.  794 ;  and  per  Gibbs,  M.  &  Scott,  530,  and  the  autho- 

C.  J.,  in  HouMtman  v.  Thornton^  ritiea  there  referred  to. 

Holt,  N.  P.  C.  243.  (n)  1  Greenl.  Ev.  \  31,  4di 

{k)  Park,  Ins.  107,  7th  Ed. ;  Ed. 

Am.  Ins.  793.  (o)     The    HtaUer,    1    Dods. 

(/)  Koiter  ▼.  ImMf,  R.  &  M.  Adm.  R.  480. 
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also  where  neutral  vessels  are  found  carrying  despatches 
from  one  part  of  the  dominions  of  a  belligerent  power 
to  another  (tf). 


Miscellaneoui 
presomptions* 


Sub-Section  IX. 

MISGEI4<ANEOUS   PRESUMPTIONS. 

§  410.  We  now  purpose  to  advert  to  some  presump- 
tions likely  to  be  met  in  practice,  which  have  not  been 
hitherto  noticed. 


Relatiog  to  real 
estate. 


Soil  of  the 
shore. 


Of  rif  en. 


Of  highways. 


§  411.  A  large  number  of  these  relate  to  real  estate, 
and  are  for  the  most  part  qnasi  prasumptiones  juris,  i.  e. 
presumptions  which  the  courts  are  anxious  should  be 
always  acted  on  by  juries,  but  which  cannot  be  made 
without  the  intervention  of  a  jury.  Thus  the  soil  of  the 
sea-shore  between  high  and  low  water-mark  is  presumed 
to  belong  to  the  Crown  (x)  ;  but  every  subject  has,  prim& 
facie,  a  right  to  take  all  fish  found  there,  unless  a  right 
to  take  them  can  be  shewn  by  prescription  (y).  So,  the 
soil  at  the  bottom  of  a  navigable  river  is  presumed  to  be 
in  the  Crown ;  but  where  the  river  is  not  navigable,  it  is 
presumed  to  be  the  property  of  the  owners  on  each  side, 
ad  medium  filum  aquas  {z).  The  same  holds  in  the  case 
of  a  highway,  the  soil  of  which  is  taken,  prim&  facie, 
to  belong  to  the  owners  of  the  adjoining  lands,  usque 
ad  medium  filum  viae  (a).     But,  as  this  presumption  is 


(u)  Tke  Atalanta,  6  Robins. 
440. 

(x)  Blundell  v.  CaiteraU,  5  B. 
&  A.  304,  per  Bayley,  J. 

(y)  BagoU  v.  Orr,  2  B.  &  P. 
472;  Mayor  of  Off ord^,  Richard- 
son, 4  T.  R.  437. 


(z)  Carter  v.  Murcot,  4  Burr. 
2162;  R,  y.  Tke  InhahUantt  of 
Landulph,  1  Moo  &  R.  393. 

(a)  Berry  and  Goodman^t  cate^ 
2  Leon.  148;  Gro$e  v.  WeU,  7 
Taunt.  39;  Anon.  Lofit  358; 
Cooke  V.  Green,  11  Price,  739. 
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founded  on  the  supposition  that  the  road  originally 
passed  over  the  lands  of  tlie  adjacent  owners  (c),  it 
seems  that  it  does  not  apply  to  roads  set  out  under 
inclosure  acts  {d),  or  to  cases  where  the  original  dedica- 
tion of  the  road  can  be  shewn  by  positive  evidence  (e). 
Again,  the  lord  of  a  manor  is,  primli  facie,  entitled  to  all  Preiampiion  of 
the  waste  lands  within  the  manor  (/) ;  but  the  presump  \iiJJ!,^  *"** 
tion  may  be  rebutted  by  circumstances :  and  strips  of 
land  adjoining  a  road  are  presumed  to  belong  to  the 
owner  of  the  adjoining  inclosed  land,  and  not  to  the 
lord  of  the  manor  (^);  although  this  presumption  also 
may  be  rebutted  (A) ;  and  is  either  done  away,  or  con- 
siderably narrowed,  by  proof  that  those  strips  commu- 
nicated with  open  commons,  or  larger  portions  of  land  (t). 
It  seems  to  be  a  pra^unqftio  juris  that  one  part  of  a  Manon. 
manor  is  not  of  a  different  nature  from  the  rest  (A); 
and  in  the  case  of  party-walls,  where  the  quantity  of  Party-walb. 
land  contributed  by  each  party  is  unknown,  the  com- 
mon use  of  the  wall  is  prima  facie  evidence  that  it  and 
the  land  on  which  it  is  built  are  the  undivided  property 
of  both  (Z). 

§  412.  Where  the  terms  of  the  grant  of  a  several  ScTeral  fisheiy. 
fishery  are  unknown,  the  owner  of  the  fishery  may  be 
presumed  to  be  the  owner  of  the  soil ;  but  where  those 
terms  appear,  and  are  such  as  to  convey  an  incorporeal 


(c)  R.  y.  The  InhahUanU  of 
EdmotUan^  1  M.  &  Rob.  32. 

(40  A.  V.  The  Inhabitants  of 
Edmonton,  1  M.  &  Rob.  24 ;  JL 
▼.  Wright,  3  B.  &  Ad.  681. 

(e)  Headlam  ▼.  Headley,  Holt, 
N.  C.  P.  463. 

(J)  Doe  d.  Earl  of  Dunraoen 
▼.  WiUiamt,  7  C  &  P.  332. 

{g)  Doe  d.  Fring  ▼.  Peartey, 
7  B.  &  a  304 ;  Steel  v.  Prickett, 


2  Stark.  463 ;  Scoones  v.  Morrell, 
1  Beav.  251 ;  Doe  d.  Barrett  v. 
Kemp,  7  Bing.  332. 

(A)  Doe  d.  Harrison  v.  Hamp' 
son,  4  C.  B.  267. 

(t)  Grose  V.  West,  7  Taunt  39. 

\k)  Co.  Litt  78  b. 

(/)  Wiltshire  ▼.  Sidjord,  8  B. 
&  C.  259,  n. ;  Cubitt  v.  Porter, 
Id.  257. 
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Way. 


Quil-rantB. 


Ocenpatioo* 


hereditament  only,  the  presumption  is  destroyed  (si) : 
and  the  ownership  of  the  soil  is  prim&  facie  evidence 
of  a  right  of  fishery  (n).  Proof  of  a  carriage-way  is 
presomptiye  evidence  of  a  grant  of  a  drift-way  (o). 
Where  rents  of  small  amount  hare  been  paid  to  the 
lord  of  a  manor  for  a  long  series  of  years  without  any 
variation,  the  payment  of  them  affords  no  evidence 
of  title  to  the  land  ;  the  presumption  is,  that  they 
are  quit-rents  (p).  So,  an  allegation  of  seisin  primfi. 
facie  implies  occupation,  unless  the  contrary  be  shewn 
in  pleading  (q). 


PrasumptioDS 
founded  on  the 
relation  in 
which  parties 
stand  to  each 
other. 

Married 
woman. 

Encroachments 
by  tenant. 


§  413.  There  are  several  presumptions  of  this  class 
founded  on  the  relation  in  which  parties  stand  to  each 
other.  Thus,  a  woman  who  commits  felony  or  misde- 
meanor in  company  with  her  husband  is  excused,  on 
the  presumption  (which  however  may  be  rebutted)  of 
her  having  acted  under  his  coercion  (r).  In  Doe  d. 
Lewis  V.  Mees  («),  Parke,  B.,  says,  '^  It  is  clearly  set- 
tled, that  encroachments  made  by  a  tenant  are  for 
the  benefit  of  his  landlord,  unless  it  appear  clearly, 
by  some  act  done  at  the  time  of  making  of  the  en- 
croachments, that  the  tenant  intended  the  encroach- 
ments for  his  own  benefit,  and  not  to  hold  them  as 
he  held  the  farm  to  which  the  encroachments  were  adja- 


(m)  Duke  of  Somertet  ▼.  Fog^ 
well,  5  B.  &  C.  875. 

(n)  3  Stark.  Ev.  1253, 3rd  Ed. 

(o)  Ballard  v.  Dy$ont  1  Taunt. 
179. 

(p)  Doe  d.  WhUtkk  y.  JbAti- 
ton,  1  Gow,  173,  per  Holroyd,  J. 

(9)  StottY,  Stott,  16  East,  351. 
See  Clinton  v.  Corby,  2  O.  & 
Dav.  174 ;  England  ▼.  Wall,  10 
M.  &  W.  699. 

(r)  See  the  authorities  collected 


in  Arcbbold's  Pleading  and  Evi- 
dence in  Criminal  Caaea,  pp.  17, 
18,  12th  Ed.  The  rale  doea  not 
extend  to  crimes  which  are  mala 
in  se,  or  to  such  ••  are  heinooi 
in  their  character,  or  dangeroua 
in  their  consequences.     Id, 

(s)  6  C.  &  P.  610.  See,to  the 
same  eflhct,  Doe  d.  The  Earl  of 
Dmraven  t.  WiliiamM,  7  aft  P. 
332. 
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cent  (ty*     It  is  also  a  maxim,  **  In  praBsumptione  legis.  Judgments. 
judicium  redditur  in  invitum  (tt)." 

§  414.  In  the  case  of  contracts  between  indiyiduals,  Presumptiont 
many  presumptions  of  law  are  to  be  found  based  on  "^^  ®'  ^^"" 
general  policy  and  convenience.    Thus,  it  is  a  conclusive  SpecialUet. 
presumption  of  law  that  an  instrument  under  seal  has 
been  given  for  consideration,  which  presumption  can  only 
be  removed  by  impeaching  the  document  for  fraud  (r). 
There  is  a  remarkable  exception  to  this  rule,  i.  e.  where  EzeeptioD^ 
the  condition  of  an  instrument  under  seal  is  a  restraint  i[^e.'°^  ^ 
of  trade,  in  which  case  a  consideration  must  appear  on 
the  face  of  the  instrument  (x).    So,  although  in  the  case  CootnctB  not 
of  contracts  not  under  seal  a  consideration  is  not  in  "'^^•'•«*'' 
general  presumed  (y),  we  have  seen  that  the  rule  is  re-      ^^  '^°*' 
versed  in  bills  of  exchange,  promissory  notes,  and  some 
other  mercantile  documents  (z). 


§  416.  Where  goods  entrusted  to  a  common  carrier,  Liability  of 
to  be  carried  for  reward,  are  lost,  otherwise  than  by  the  rkrafo'tbe'' 
act  of  God  or  the  Queen's  enemies,  it  is  a  prtBsunqftio  '<^  of  goodi 
jtarit  et  dejure  that  they  were  lost  by  negligence,  fraud,  tbem. 
or  connivance  on  his  part  (a).     By  the  act  of  Ood  is 
meant  storms,  lightning,  floods,  earthquakes,  and  such 
other  things  as  cannot  happen  by  the  intervention  of 
man  (b) :  and  under  the  head  of  the  Queen's  enemies 
must  be  understood  public  enemies,  with  whom  the 


(0  See  AndrewB  v.  HaUn,  17 
Jor.  621. 

(«)  Co.  Lift.  248  b. 

(v)  Pkurt  2,  chap.  2,  ^  214. 

(jr)  See  Mitckel  v.  Rtynokb, 
1  P.  Wmt.  181 ;  and  Mallan  v. 
Mii^,  11  M.  ft  W.  663»  wbero 
moat  of  tbe  eaaea  are  referred 
to. 

(y)  Rtmn  v.  Hugha,  7  T.  R. 
350,  note. 


(«)  SuprOf  aect.  1,  anb-aect  1, 
§303. 

[a)  Bull.  N.  P.  70,  n.  (a); 
Palmer  v.  Tke  Grand  Junction 
Jtot/ioay  Company f  4  M.  ft  W. 
749. 

(6)  Bun.  N.  P.  70,  n.  (a).  Nor 
will  even  tbe  act  of  God  excaae  a 
boyman  wbo  puto  to  aea  in  tem- 
peatuoaa  weather.  Amia  v.  Si€' 
vfHi,  1  Str.  128. 
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Liability  of 
innkeeper  for 
the  loei  of  the 
goode  of  guest. 


nation  is  at  open  war  (c) ;  so  that  robbery  by  a  mob, 
irresistible  from  their  number,  would  be  no  excuse  for 
the  bailee  (d).  This  is  an  extremely  hard  presumption, 
but  one  which  public  policy  seems  to  require ;  and  by 
various  modem  statutes  a  common  carrier  can,  in  many 
cases,  limit  his  common  law  liabilities  by  notice  («). 
So,  in  the  case  of  innkeepers,  where  the  goods  of  a 
traveller  brought  into  the  inn  are  lost  it  is  presumed 
to  be  through  negligence  in  the  innkeeper,  and  casts  on 
him  the  onus  of  rebutting  the  presumption  (/).  But  it 
is  no  defence  that  they  were  stolen  by  the  innkeeper's 
servants,  or  other  persons  within  the  inn,  for  it  is  his 
duty  to  provide  honest  servants  and  honest  inmates,  and 
to  exercise  an  exact  vigilance  over  all  persons  coming 
into  his  house  as  guests  or  otherwise  (^).  But,  unlike 
the  carrier,  he  seems  not  to  be  liable  for  a  loss  in  the  case 
of  burglary  or  robbery  by  force  from  without  the  inn  (A). 
'^  Rigorous  as  this  law  is"  (i:e.  the  law  respecting  inn- 
keepers) **  may  seem,"  says  Sir  W.  Jones  (i)  **  and  hard 
as  it  may  actually  be  in  one  or  two  particular  instances, 
it  is  founded  on  the  great  principle  of  public  utility,  to 
which  all  private  considerations  ought  to  yield ;  for,  tra- 
vellers, who  must  be  numerous  in  a  rich  and  commercial 
country,  are  obliged  to  rely  almost  implicitly  on   the 


(c)  Story,  Bailm. §  489, 5th  Ed. 

(d)  Coggi  V.  Bernard,  2  L. 
Raym.  918,  per  Holt,  C.  J. 

(e)  See  Story,  Bailm.  f§553— 
573,  5th  £d. 

(jo  Story,  Bailm.  ^§  472, 473, 
5tb  Ed. ;  Armittead  v.  White,  15 
Jurist,  1010. 

(g)  Story,  Bailm. §471, 5th  Ed. 

(h)  Id.  §  472,  5th  Ed.  In 
Richmond  v.  Smith,  S  B.  &  C.  9, 
Bayley,  J.,  says,  '*  It  appears  to 
me  that  an  innkeeper's  liability 
very  doeely  resembles  that  of  a 
carrier.    He  is  primfil  facie  liable 


for  any  loss  not  occasioned  by 
the  act  of  God  or  the  king's  ene- 
mies; although  he  may  be  ex- 
onerated where  the  guest  chooses 
to  have  bis  goods  under  his  own 
care."  The  correctness  of  this 
analogy  between  innkeepers  and 
carriers  was,  however,  doubted  by 
the  Court  of  Queen's  Bench,  in 
the  subsequent  case  of  Daw$on  v. 
Chamney,  5  Q  B.  164;  7  Jar. 
1037,  which  seems  to  corroborate 
the  view  of  Mr.  Justice  Story. 

(i)  Jones  on  Bailments,  95y  96, 
4th  Ed. 
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good  faith  of  innholders,  whose  education  and  morals 
are  usually  none  of  the  best,  and  who  might  have  fre- 
quent opportunities  of  associating  with  ruffians  or  pil- 
ferersy  while  the  injured  guest  could  seldom  or  never 
obtain  legal  proof  of  such  combinations,  or  even  of  their 
negligence,  if  no  actual  fraud  had  been  committed  by 
them."  In  this,  as  in  many  other  instances  of  legal 
presumption,  we  may  detect  the  application  of  die 
maxim,  '^  Multa  in  jure  communi  contra  rationem  dis- 
putandi  pro  communi  utilitate  introducta  sunt  (A)." 


Section  III. 

PRESUMPTIONS    AND    PRESUMPTIVE    EVIDENCE     IN    CRI- 
MINAL LAW. 

§  416.  The  subject  of  presumptions  and  presumptive  Dengnofibb 
evidence  in  criminal  law  requires  a  separate  consideration.  '^^^^' 
In  the  present  section  we  accordingly  propose  to  treat 
of— 

1.  Presumptions  in  criminal  law, 

2.  Presumptive  proof  in  criminal  cases. 

3.  The  usual  forms  of  inculpatory  presumptive  evi- 

dence in  criminal  proceedings. 


Sub-Section  I. 

PRESUMPTIONS  IN  CRIMINAL  LAW. 

^  417.   The  introduction  of  legal  presumptions  into  Legal  pi«- 
criminal  jurisprudence  presents  a  question  of  some  diffi-  ^m^DtHiiri»- 
culty.     Although  no  person  ought  to  be  condemned  in  pnideoce. 
a  court  of  justice  unless  the  tribunal  really  and  actually 
believe  in  his  guilt,  yet  even  here  the  principle  of  legal 
presumption  may,  with  due  discretion,  be  advantageously 

(k)  Co.  Litt  70  b. 

K  K 
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resorted  to  for  the  protectioa  alike  of  the  community  and 
the  accused.  We  accordingly  find  that  not  only  are  the 
general  presumptions  of  law  recognized  in  criminal  jus- 
tice,  but  that  it  has  peculiar  presumptions  of  its  own. 
The  universal  presumption  of  acquaintance  with  the  penal 
law(Z)y  and  the  maxim  '^  res  judicata  pro  veritate  ac- 
cipitur(9n)/'  are  there  in  full  force.  A  person  who  has 
once  been  tried  for  an  offence  under  circumstances  where 
his  safety  was  in  jeopardy  by  the  proceedings  cannot,  if 
acquitted,  be  ever  tried  again  for  that  offence,  whatever 
new  arguments  to  prove  his  guilt  may  be  discovered,  or 
whatever  fresh  proofs  of  it  may  come  to  light. 

Criminal  inteQi       §  418.  A  criminal  intention  is  oflen  presumed  from 
MrtaiQ  actsT"^    acts  which,  morally  speaking,  are  susceptible  of  but  one 

interpretation.  When  for  instance  a  party  is  proved  to 
have  laid  poison  for  another,  or  deliberately  struck  at 
him  with  a  deadly  weapon,  or  dischai^ed  loaded  firearms 
at  him,  it  would  be  absurd  to  require  the  prosecution  to 
shew  that  he  intended  death  or  bodily  harm  to  that  per- 
son. So  where  a  baker  delivered  adulterated  bread  for 
the  use  of  a  public  asylum,  it  was  held  unnecessary  to 
allege  that  he  intended  it  to  be  eaten,  as  the  law  would 
hnply  that  from  the  delivery  (n).  The  setting  fire  to  a 
building  is  evidence  of  an  intent  to  injure  the  owner, 
although  no  motive  for  the  act  be  shewn  (o) ;  and  the 
uttering  a  forged  document  is  conclusive  of  an  intent  to 
defraud  the  person  ¥;ho  yould  naturally  be  affected  by 
it,  which  inference  is  not  removed  by  that  party  swearing 
that  he  believes  the  accused  had  no  such  intention  (p). 
And  now  by  14  k  15  Vict.  c.  100,  s.  8,  it  is  enacted  that 

(/)  Introd.  sect.  2,  §45;  and  (o)  R,  v.   Farrmgianf  ft.  & 

mpra,  sect.  2,  sub-sect.  1.  B.  C.  C.  207. 

(m)  Introd.  sect.  2,  §  44 ;  and  {p)  R,  v.  Sheppord^  R.  &  &. 

tiz/ra,  ch.  9.  (}.  C  169.    SeeaUo  R.  t.  Max»- 

(n)  K.  ▼.  Dixon,  3  Mau.  &  S.  gora,  Id,  291  ;    JR.  f.  Na»k^  2 

11.  Den.  C.C.  493. 
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''on  the  trial  of  anj  indictment  for  forging,  uttmng, 
ofiering,  disposing  of,  or  patting  off  any  instrument 
whatsoever,  or  for  obtaining  or  attempting  to  obtain  any 
property  by  false  pretences,  it  shall  not  be  necessary  to 
prove  an  intent  on  the  part  of  the  defendant  to  defraud 
any  particular  person,  but  it  shall  be  sufficient  to  prove 
that  the  defendant  did  the  act  charged  with  intent  to 
defraud/'  Where  a  party  deliberately  publishes  de- 
famatory matter  malice  will  be  presumed  (9).  In  such 
cases  res  ipsa  in  se  dolum  habet  (r), — the  facts  speak  for 
themselves.  Presumptions  of  this  kind  are  so  conform- 
able to  reason  that  moral  conviction  and  legal  proof  are 
here  in  perfect  harmony.  But  the  safety  of  society, 
joined  to  the  difficulty  of  proving  psychological  facts  («), 
renders  imperatively  necessary  a  presumption  which  may 
seem  severe ;  viz.  that  which  casts  on  the  accused  the 
onus  of  justifying  or  explaining  certain  acts  prim&  facie 
illegal.  It  is  partly  on  this  principle  that  sanity  is  pre- 
sumed in  preference  to  innocence  {t),  So>  a  party  who 
is  proved  to  have  killed  another  is  presumed  in  the  first 
instance  to  have  done  it  maliciously,  or  at  least  unjusti- 
fiably, and  consequently  all  circumstances  of  justification 
or  extenuation  are  to  be  made  out  by  the  accused,  unless 
they  appear  from  the  evidence  adduced  against  him  (u). 


(9)  Efure  ▼.  WiUon,  9  B.  & 
C.  643. 

(r)  Bonnier,  Traits  desPrenves, 
H  676,  677. 

(s)  "  Comen  erudition  est  que 
I'entent  d'un  home  ne  serra  trie, 
car  le  Diable  n'ad  conusance  de 
I'entent  de  home;"  per  Brian, 
C.  J.,  P.  17  Ed.  IV.  2  A.  pi.  2. 

{t)  2  Kv.  Poth.  332;  Answer 
of  the  Judges  to  the  House  of 
Lords,  S  Scott,  N.  R.  601 ;  1  Car. 
&  K.  134, 1 35.  See  nipra,  sect  1, 
rab-tect.  3,  §  321. 


(tt)  Post.  Cr.  Law,  255,  290. 
It  may  be  a  question,  whether 
this  presumption  holds  in  cases  of 
suicide,  where  the  only  fact  esta- 
blished before  a  coroner's  jury  is 
that  the  deceased  put  a  period  to 
his  own  existence,  and  there  is 
no  evidence  as  to  the  state  of  his 
mind  at  the  time.  It  is  sub- 
mitted that  the  presumptiou  does 
not  apply  in  such  cases,  for  the 
following  reasons :  First,  the  prtn- 
ciple  fails.  The  presumption  of 
malice  from  slaying  is  only  a  re- 


kk2 
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CrimiDal  ioteot       §  419.  A  criminal  intent  is  sometimes  transferred  by 

froraoTOact to   ^^^  ^"^^^  ^"®  ^^*  ^  another,  the  maxim  being  " In  cri- 
aoother.  minalibus  sufficit  generalis  malitia  intentionis  cum  fSeicto 

paris  gradus  (n)."  A.,  maliciously  discharging  a  gun  at 
B.,  kills  C. ;  A.  is  guilty  of  murder,  for  the  malice  is 
transferred  from  B.  to  C.{x)  And  the  same  holds  where 
poison  laid  for  C.  is  accidentally  taken  by  D.(y)  It 
is  on  this  principle  that  a  party  who  accidentally  kills 
himself  in  the  attempt  to  murder  another  is  deemed 
felo  de  se  (z). 

PresnmptioD  of       §  420.  tn  some  cases  the  law  attaches  to  acts  criminal 
hjjber  degree  of  j^^  themselves  a  degree  of  guilt  higher  than  that  to  which 

they  are  naturally  entitled.  It  is  on  this  principle  that 
the  entering  into  measures  for  deposing  or  imprisoning 
the  king  is  held,  (if  it  would  be  so  held  at  the  present 
day,)  an  overt  act  of  compassing  his  death  (a)» 


Staiatory  pre* 
sumptions  in 
crimioal  Iaw» 


§  421.  Many  artificial  presumptions  have  from  time 


btittable  ptesamption,  adopted  oti 
the  ground  that  to  c&ll  on  a  liding 
person  to  justify  a  homicide  may 
be  very  advisable  on  grounds  of 
public  policy,  and  ean  work  no 
hardship  to  the  accused:  —  an 
argument  wholly  inapplicable  to 
the  cade  of  a  person  who,  being  tto 
more,  cAnnot  be  called  on  to  jtis- 
tify  or  explain  anything.  Secondly, 
presumptions  ought  to  be  based 
on  what  moat  usually  and  gene- 
rally exists.  In  many,  probably 
most,  cases  of  suicide  mental 
alienation,  in  some  form  or  other, 
is  present ;  in  murder  it  is  quite 
otherwise,  lliirdly,  the  man  who 
commits  murder  under  the  im- 
pression that  he  may  do  so  with 
impunity  has  only  moral  and  re- 
ligious feelings   to  subdue;    he 


who  destroys  himself  has  also 
to  struggle  against  the  primary 
law  of  nature — aeif'preaenpatton. 
Fourthly,  and  lastly,  there  seems 
no  good  reason  why  the  law 
should  in  this  case  lose  sight  of 
its  own  maxim»  "Nemo  pnesu- 
mttur  esse  immemor  sus  fttemae 
salutis,  et  maxim^  in  articulo 
mortis."  (6  Co.  76  a.)  The  laws 
of  some  countries,  we  believe, 
have  established  it  as  a  prce- 
sumptio  juris  et  de  jure  that  all 
suicides  are  Insane. 

(tt)  Bacon,  Max.  Law,  Reg.  15. 

(x)  1  East,  P.  C.  230. 

(y)  Plowd.  474;  1  East,  P.C. 
230. 

(x)  I  Hale,  P.C.  413;  1  East, 
P.  C.  230. 

(a)  Post  Cr.  Law,  195-^. 
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to  time  been  introduced  by  statute  into  our  criminal 
code.  An  instance  is  presented  in  the  well-remembered 
statute  21  Jac.  I.  c.  27  {b\  by  which  it  was  enacted  that 
any  woman  delivered  of  a  bastard  child,  who  should 
endeavour  to  conceal  its  birth,  should  be  deemed  to 
have  murdered  it,  unless  she  proved  it  to  have  been 
bom  dead.  This  reproach  to  our  legislation  has  happily 
been  removed  by  43  Geo.  III.  c.  68,  s.  3.  The  1 1  Geo. 
IV.  &  1  Will.  IV.  c.  66,  s.  12,  which  renders  it  felony 
for  any  person  to  purchase,  receive,  or  have  in  his  cus-* 
tody  or  possession,  without  lawful  excuse,  any  forged 
bank  note,  or  other  forged  document  of  the  nature  therein 
specified,  knowing  the  same  to  be  forged,  enacts  that 
the  proof  of  lawful  excuse  shall  lie  on  the  party  ac-* 
cused  (c). 


(b)  See  Intn)4. lect.  2, §46- 

(c)  The  following  exposition 
of  the  French  law  on  this  sub- 
ject may  not  be  deemed  mis- 
placed. "SouFent  la  loi  p^nale 
conclut  i  priori,  de  Fezistence 
de  certains  Mt»  qui  rendent  de 
d^lit  vraisemblable,  h  Tezistenee 
mdme  du  d^Iit  Mais  la  l^ti- 
ndti  d*une  pr^somption  aussi 
grave  est  subordonn^  It  deux 
conditions:  1^,  que  le  fait  con- 
state eraporte  certitude  morale  du 
fidt  inerimin^  par  la  loi ;  29,  que 
le  fait  constat^  soit  lui-m^me 
imputable.  Ces  deux  conditions 
se  trouvent  r^unies  dans  le  cas 
pr^Tu  par  I'artide  61  du  Code 
p^nal,  qui  punit,  eomme  com- 
plices des  mal&iteurs  e/ergant  des 
violences  contre  la  paix  publique, 
cenx  qui,  connaissant  leur  con- 
duite  criminelle,  leur  foumissent 
habituellement  une  retraite.    Le 


fait  de  loger  habituellenient  lea 
malfaiteurs  rend  ^minemment 
vraisemblable  une  coupable  asso* 
elation.  Ce  fait  est  parfaitement 
imputable ;  la  loi,  en  le  irappant, 
ne  fait  qu'aggraver  la  p^nalit^ 
d'un  acte  d^j4  reprehensible  en 
lui-mdme.  C'est  1^  de  la  rigueur 
peut-^tre;  mais  ce  n'est  pas  de 
I'iniquite.  On  peut  justifier  de 
ro^me  la  disposition  de  la  loi  du 
21  Brumaire,  an  v.  (tit.  III.  art 
2),  qui  repute  coupable  de  trahi.- 
son  tout  militaire  qui,  en  presence 
de  Tennemi,  aura  pouss^  des  cla* 
meuTs  tendant  k  jeter  T^pouvante 
et  le  d^sordre  dans  les  rangs.  La 
▼raisemblance  d*une  intelligence 
criminelle  avec  I'ennemi  justifie 
Tapplication  de  la  peine  capitale 
It  un  fait  qui,  par  lui-m^me,  est 
d^)k  d'une  extreme  gravity :" 
Bonnier,  Traits  des  Preuves,  § 
674. 
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PrasampdoDs  §  422.  Some  of  the  presumptions  of  the  criminal  law 

IcoS2l^°  "*'  ^^  ^^^  ^  protectioQ  of  accused  persons.     Thus,  an 
tuQs.  infant  under  seven  years  of  age  is  conclusively  presumed 

incapable  of  committing  felony  ({/);  between  the  ages 
of  seven  and  fourteen  the  presumption  continues,  but 
may  be  removed  by  evidence  (e) :  and  a  boy  under  four- 
teen is  conclusively  presumed  incapable  of  committing  a 
rape  as  principal  in  the  first  degree  (/). 


Stjb-Section  II. 

PBESUHPTIVE  PROOF  IN  CRIMINAL  OASES  OBNERALLT. 

Rules  of  evi-  ^  423.  The  rules  regulating  the  admissibility  of  evi- 

the  rame^a"  ^  dence  are,  in  general,  the  same  in  civil  and  criminal 
«»Y^"^cnmi-  proceedings (^);,  and  although  presumptive  evidence  is 
logs.  receivable  to  prove  almost  any  fact  (A),  the  necessity  for 

Presampdve  resorting  to  it  is  more  frequent  in  the  latter  than  in  the 
freqaenUy^re^  former.  The  most  heinous  offences  are  usually  com- 
quired  io  the      mitted  in  secret, — visible  proofs  must  not  be  expected 

in  works  of  darkness, — ^and  accordingly  direct  testimony 
against  criminals  is  rarely  attainable,  except  in  those 
cases  where  one  of  several  delinquents  denounces  his 
companions  at  the  bar  of  justice.  We  do  not  mean 
that,  for  want  of  legitimate  evidence,  the  law  condemns 
and  punishes  on  that  which  is  inferior  or  less  conclusive 
— quite  the  reverse.  A  chain  of  presumptive  evidence 
often  affords  proof  quite  as  convincing  as  the  testimony 
of  eye-witnesses  (t) ;  and  as  in  criminal  trials  the  inte- 
rests at  stake  are  greater,  and  the  consequences  of  error 
infinitely  more  serious,  a  higher  degree  of  assurance  is 
required  for  condemnatory  decision  than  in  dvil  pro- 

(d)  4   Blackst   Com.   23 ;    1       P.  C.  730. 

Hale,  P.  C.  27—8.  (g)  See  Part  1,  ch.  I,  $  94. 

(e)  4  Blackst.  Com.  23.  (A)  Supra,  sect  1,  §  287. 
(/}    Id.   212;    and   1    Hale,  (i)  IJ.  §  288. 
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ceedingSy  where  the  mere  preponderance  of  probability 
is  safficient  ground  for  adjudication  (A). 

§  424.  While  all  attempts  to  reduce  the  credibility  of  Rules  of  pre- 
evidence  to  fixed  degrees  must  ever  be  deprecated  as  "n'Siminai"^ 
absurd  and   mischievous,  the  experience  of  past  ages  cases, 
would  indeed  be  thrown  away,  if  it  did  not  point  out  the 
principal  quicksands  and  dangers  to  be  avoided  when 
dealing  with  the  serious  question  of  the  guilt  or  inno- 
cence of  persons  charged  with  crime.     Numerous  rules 
have  from  time  to  time  been  suggested  for  the  guidance 
of  tribunals  in  this  respect,  among  which  the  soundest  in 
principle, and  most  generally  recognized  in  practice, are: — 

1.  The  onus  of  proving  everything  essential  to  the 
establishment  of  the  charge  against  the  accused  lies  on 
the  prosecutor  (Z). 

2.  The  evidence  must  be  such  as  to  exclude  to  a  tnoral 
certainty  every  reasonable  doubt  of  the  guilt  of  the 
accused  (m). 

3.  In  matters  of  doubt  it  is  safer  to  acquit  than  to 
condemn;  for  it  is  better  that  several  guilty  persons 
should  escape  than  that  one  innocent  person  suffer  (n). 

The  above  hold  universally ;  but  the  two  following  are 
peculiarly  applicable  when  the  proof  is  presumptive. 

§  426.  I.  There  must  be  clear  and  unequivocal  proof  Rule  T.  There 
of  the  corpus  delicti  (o).  Every  criminal  charge  involves  ^'Junequi"- 
two  things:  first,  that  an  offence  has  beeti  committed;  cal  proof  of  the 
and  secondly,  that  the  accused  is  the  author,  or  one  of  ^^^^ 

{k)  Part  1,  ch.  1,  §  95.  Hagg.  Consist.  Rep.  105;    Bur- 

(/)  Supra,  sect  2,  sul^-sect.  1,  nett'sCrim.  Law  of  Scotland,  529; 

f  327.  D'Aguesseau  ((Euvres),  torn.  4, 

(w)  Part  1,  ch.  1,  §  95.  pp.  422-3,  456.     "  Diligenter 

(n)  Introd.  sect  2,  §  49;  and  cavendum  jndici,  ne  snpplicium 

Part  I,  ch.  1,  §  95.  pnecipitet,  antequam  de  crimine 

(o)  K.  V.  Burdetty  4  B.  &  A.  constiterit:"  Matth.  de  Crim.  ad 

123  and  162 ;  Wffls,  Cir.  Evid.  Dig.  lib.  48,  tit.  16,  c.  1,  N.  2. 

156,  3rd  Ed. ;  Eoans  v,  Evans,  1 
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DiTisioD  of 
offences  ioto 
'*  delicta  facti 
tniDseaQtis/' 
and  "  delicla 
facti  perma- 
nentis." 


the  authors,  of  it.  "  I  take  the  role  to  be  this/'  says 
Lord  Stowell  in  his  able  judgment  in  Evans  y,J5vans(p)j 
— **  If  you  have  a  criminal  fact  ascertained,  you  may 
then  take  presumptive  proof  to  shew  who  did  it; — to  fix 
the  criminal,  having  then  an  actual  carpus  delicti  •  *  * 
but  to  take  presumptions  in  order  to  swell  an  equivocal 
fieict,  a  fact  that  is  absolutely  ambiguous  in  its  own 
nature^  into  a  criminal  fact,  is  a  mode  of  proceeding  of 
a  very  different  nature  and  would,  I  take  it,  be  an 
entire  misapplication  of  the  doctrine  of  presumptions." 
Sir  Matthew  Hale,  also,  in  his  Pleas  of  the  Crown  (j), 
laid  down  the  two  following  rules,  which  have  met  with 
deserved  approbation.  '*  I  would  never  convict  any 
person  for  stealing  the  goods  cujvsdcan  ignoHj  merely 
because  he  would  not  give  an  account  how  he  came  by 
them,  unless  there  were  due  proof  made  that  a  felony 
was  committed  of  these  goods.  I  would  never  convict 
any  person  of  murder  or  manslaughter,  unless  the  fact 
were  proved  to  be  done,  or  at  least  the  body  found 
dead  (r)."  And  in  Starkie  on  Evidence  (s),  it  is  stated 
to  be  **  an  established  rule,  upon  charges  of  homicide, 
that  the  accused  shall  not  be  convicted  unless  the  death 
be  first  distinctly  proved,  either  by  direct  evidence  of  the 
factf  or  by  inq>ection  of  the  body.*'  Such  is  the  language 
of  these  eminent  authorities ;  but  the  general  principles 
which  they  lay  down  must  be  taken  with  considerable 
limitation;  and,  in  order  to  treat  the  subject  with  accu- 
racy, it  is  to  be  remarked  that,  in  some  offences,  the 
evidence  establishing  the  existence  of  the  crime  also  in- 
dicates the  criminal,  while  in  others  the  traces  or  effects  of 
the  crime  are  visible,  leaving  its  author  undetermined : — 


(p)  1  Hagg.  Cons.  Rep.  105. 

Iq)  2  Hale,  P.  C.  290. 

(r)  The  coincidence  between 
this  and  the  following  is  singular: 
— "  De  corpore  interfecti  necesse 
est,  ut  constet     •    •   •    Si  quis 


fassus  se  furero,  confesdo  hsBC 
non  obest,  nid  constet  etiam  in 
specie  de  rebus  furto  subtractis." 
Matthaeus,  de  Prob.cap.  1,  N.  4. 
(s)  1  Stark.  Ev,  575, 3rd  Ed. ; 
Id.  862,  4th  Ed. 
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denominated  respectively  by  foreign  jurists  *^  delicta 
facti  transeuntis/'  and  'Melicta  fSekcti  permanentis  (Q." 
Under  the  former,  i.e.  delicta  facti  transeuntis,  are  ranged  l>«'>cu  facti 
those  offences  the  essence  of  which  consist  in  intention ; 
such  as  various  forms  of  treason,  conspiracy,  criminal 
language,  &c. ;  all  which  being  of  an  exclusively  psychos- 
logical  nature,  must  necessarily  be  established  by  pre* 
sumptive  evidence  (v),  unless  the  guilty  party  chooses  to 
make  a  plenary  confession  (x).  To  these  must  be  added 
the  crime  of  adultery ;  respecting  which  Lord  Stowell 
himself,  in  other  places,  lays  down  as  a  fundamental  rule, 
that  it  is  not  necessary  to  prove  the  fact  by  direct  evi** 
dence  (y);  but  that  it  is  enough  to  prove  such  proximate 
circumstances  as,  by  former  decisions,  or  their  own  nature 
and  tendency,  satisfy  the  legal  conviction  of  the  court 
that  the  criminal  act  has  been  committed  (2).  In  the 
canon  law,  however,  this  crime  cannot  be  proved  by  the 
unsupported  confession  (however  plenary)  of  the  party :—» 
a  rule  established  to  prevent  persons  getting  rid  of  the 
matrimonial  tie  through  the  means  of  pretended  adul» 
tery(a). 

§  426.  In  the  other  sort  of  cases-— delicta  facti  perma*  Deliou  faoti 
nentis :  or,  as  they  have  been  sometimes  termed,  delicta  P«™*°«'»«^ 
cum  effectu  permanente  (ft), — the  proof  of  the  crime 


(i)  Bonnier,  Traill  des  PreuFet, 
§  56 ;  Caie  of  Capt.  Green  and 
bis  Crew,  14  Ho.  StTr.  1230. 

(u)  3  Benth.  Jud.  Ev.  5 ;  A.  v. 
Burdeti,  4  B  &  A.  122 ;  Bonnier, 
Traits  des  Preuves,  §  56;  lee 
Introd.  lect.  1,  §  12. 

(.r)  See  infra,  chap.  6. 

(y)  Laceden  ▼.  Lonedtn,  2 
Hagg.  C.  R.  1 ;  WUUami  v.  WU- 
liams,  1  Id.  299.  See  to  the 
■ame  efiect,  AyL  Pareig.  Jnr. 


Canon.  Angl.  45;  Mascard.  de 
Prob.  Quoest  10,  N.  16;  and 
Concl.  57 — 65 ;  Sanchez  de  Mar 
trimonio,  lib.  10,  Disput.  12,  N. 
40. 

(x)  Williami  ▼.  WiUiatM,  1 
Hagg.  C.  R.  299,  300. 

(a)  See  the  judgment  of  Lord 
Stowell  in  Mortimer  ▼.  Mort^ 
mer,  2  Hagg.  C.  R.  316. 

{b)  14  Ho.  Sl  Tr.  1230. 
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Id  anch,  the 
corpus  delicti 
made  up  of  two 
things. 

Proof  of  facts 


IB  separable  from  that  of  the  criminal.  Thus  the  find- 
ing a  dead  body,  or  a  house  in  ashes,  may  indicate  a 
crime,  but  does  not  necessarily  afford  any  cine  to  the 
perpetrator.  And  here,  again,  a  distinction  must  be 
drawn  relative  to  the  effect  of  presumptive  eridence. 
The  corpus  delicti,  in  cases  such  as  we  are  now  con- 
sidering, is  made  up  of  two  things :  first,  certain  facts, 
forming  its  basis ;  and  secondly,  the  existence  of  criminal 
agency  as  the  cause  of  them  (o).  It  is  with  respect  to 
<»roua^SSi.°    the  former  of  these  that  the  general  principles  of  Lord 

Stowell  and  Sir  Matthew  Hale  especially  apply, — the 
established  rule  being,  that  the  facts  which  form  the 
basis  of  the  corpus  delicti  ought  to  be  proved,  either  by 
direct  testimony,  or  by  presumptive  evidence  of  the  most 
cogent  and  irresistible  kind ;  or^  perhaps,  by  a  clear  and 
unsuspected  confession  of  the  party  {d).  This  is  parti- 
cularly necessary  in  cases  of  murder,  where  the  maxim 
laid  down  by  the  latter  seems  to  have  been  generally 
followed,  namely,  that  the  fact  of  death  should  be  shewn, 
either  by  witnesses  who  were  present  when  the  mur- 
derous act  was  done,  or  by  proof  of  the  body  having 
been  seen  dead  (e) ;  or,  if  found  in  a  state  of  decompo- 
sition, or  reduced  to  a  skeleton,  it  should  be  identified 


(c)  "  Constare  (crimen)  non 
dicitur,  aimul  atque  de  facto  con- 
stiterit:  etiam  de  dolo  et  cau8& 
hcii  liquere  debet."  Mattb.  de 
Crimin.  ad  Dig.  lib.  48,  tit.  16, 
c.  1,  N.  2.  See  also  Bonnier, 
Traits  des  Preures,  §  56. 

(d)  See  infra,  cb.  6. 

(e)  Tbe  practice  of  simulating 
deatb  to  attain  partientar  objects 
is  common  in  tbe  east.  See 
Family  Library,  Sketcbes  of  Im- 
posture, Deception  and  Credulity, 
cbap.  9,  p.  189.  <*Wben  some 
officers  in  India  were  breakfasting 


In  tbe  commander*s  tent,  tbe 
body  of  a  native,  said  to  bare 
been  murdered  by  tbe  sepoys, 
was  brought  in  and  laid  down. 
Tbe  crime  could  not  be  broi^bt 
bome  to  any  one  of  them,  yet 
tbere  was  tbe  body.  A  suspicion, 
however,  crossed  the  adjntan€*s 
mind,  and,  having  the  kettle  in 
his  hand,  a  thought  stnidt  him 
that  be  would  pour  a  little  boiling 
water  on  the  body.  He  did  so; 
on  which  the  murdered  remains 
started  up  and  scampered  off" 
No  authority  is  cited. 
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by  dress  or  circumstances  (/). — "  Liquere  debet  bomi- 
nem  esse  interemptum  (^)." 

§  427.  The  sound  poUcy  of  this  rule  is  fearfully  es-  SonQd  policy  of 
tablisbed  by  some  old  cases.  A  very  celebrated  one,  '  ^ 
related  by  Sir  Edward  Coke,  has  been  already  given 
under  the  head  of  presumptions  made  in  disfavour  of  the 
spoliator  (A).  Sir  Matthew  Hale  also  mentions  an  in- 
stance (»),  where  a  man  was  missing  for  a  considerable 
time,  and  there  was  strong  ground  for  presuming  that 
another  had  murdered  him  and  consumed  the  body  to 
ashes  in  an  oven.  The  supposed  murderer  was  con- 
victed and  executed;  after  which  the  other  man  returned 
from  sea,  where  he  had  been  sent  against  his  will  by  the 
accused,  who,  though  innocent  of  murder,  was  not  en- 
tirely blameless.  There  is  abo  the  case  of  a  man 
named  John  Miles,  who  was  executed  for  the  murder 
of  his  friend,  William  Ridley,  with  whom  he  had  been 
last  seen  drinking,  and  whose  body  was  not  found  until 
after  the  execution  of  Miles.  The  deceased  had,  while 
in  a  state  of  intoxication,  fallen  into  a  deep  privy,  where 
no  one  ever  thought  of  looking  for  him  (A).  This  rule 
has  been  carried  so  far,  that  where  the  mother  and  re- 
puted father  of  a  bastard  child  were  observed  to  strip 
and  throw  it  into  the  dock  of  a  seaport  town,  subse- 


(/)  In  A.  F.  Ciewfi,  4  C.  & 
P.  221,  the  skeleton  of  a  man 
was,  after  a  lapse  of  twenty-tbree 
yean,  identified  by  his  widow, 
from  some  peculiarity  about  the 
teeth.  A  carpenter's  rule  and  a 
pair  of  shoes  found  with  his  re- 
mains were  also  identified.  When 
a  skeleton  is  found,  it  frequently 
beeomes  of  the  utmost  importance 
to  determine  whether  it  is  that 
of  a  male  or  female,  of  a  young  or 
old  person.  For  fiill  information 
OQ  this  subject  the  reader  is  re- 


ferred to  Beck's  Med.  Juris,  p. 
539,  ei  teq.  7th  ed.,  where  several 
cases  illustrative  of  the  necessity 
of  attending  to  it  are  given. 

(g)  D'Aguesseau  ((Euvret), 
tom.  4,  p.  456. 

(A)  SuftrOf  sect  2,  sub-seot  7, 
§402. 

(0  2  Hale,  P.  C.  290. 

(A:)  Theory  of  Preemnptive 
Proof,  Append,  case  5.  See  alto 
the  case  of  Antoine  Pin,  5  Causes 
C61bbres,  449,  Ed.  Richer,  Amst. 
1773. 
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quently  to  which  the  body  of  the  infaat  was  never  seen, 
Gould^  3.,  who  tried  the  father  and  mother  for  the 
murder,  advised  an  acquittal,  on  the  ground  that  as  the 
tide  of  the  sea  flowed  and  reflowed  into  and  out  of  the 
»  dock,  it  mi^ht  possibly  have  carried  out  the  Uving  in- 

fant (I). 

Where  fact  of        §  428.  Where,  however,  the  fact  of  the  murder  is 

proved'byeye-  P''^^®^  ^7  eye-witnesses,  the  inspection  of  the  dead 
witDonetp  in-  body  may  be  dispensed  with;  as  is  well  illustrated 
de^'bodjmay  ^Y  ^®  c^^^e  of  R,  V.  Hindmarsh{m).  There,  the  pri- 
^th"^*****      soner,  a  seaman,  was  charged  with  the  murder  of  his 

captain.  The  first  count  of  the  indictment  alleged  the 
murder  to  have  been  committed  by  blows  from  a  large 
piece  of  wood,  and  the  second  by  throwing  the  deceased 
into  the  sea.  It  appeared  in  evidence,  that,  while  the 
ship  was  lying  off  the  coast  of  Africa,  with  other  vessels 
near,  the  prisoner  was  seen  one  night  to  take  the  captain 
up  and  throw  him  into  the  sea,  after  which  he  was 
never  heard  of;  while,  near  the  place  on  the  deck  where 
the  captain  was  seen,  was  found  a  billet  of  wood,  and 
the  deck  and  part  of  the  prisoner's  dress  were  stained 
with  blood.  On  this,  it  was  objected  by  the  prisoner's 
counsel  that  the  corpus  delicti  was  not  proved,  as  the 
captain  might  have  been  taken  up  by  some  of  the  neigh- 
bouring vessels,  citing  Sir  Matthew  Hale  and  the  case 
before  Gould,  J.  The  court,  consisting  of  the  judge  of 
the  Admiralty,  Ashhurst,  J.,  Hotham,  B.,  and  several 
doctors  of  the  civil  law,  admitted  the  general  rule  of  law; 
but  Ashhurst,  J.,  who  tried  the  case,  left  it  to  the  jury, 
upon  the  evidence,  to  say  whether  the  deceased  was  not 
killed  before  his  body  was  cast  into  the  sea;  and  the 
jury  having  found  in  the  affirmative,  the  prisoner  was 
convicted,  which  conviction  was  afterwards  held  good 
by  all  the  judges. 

(/)  Per  Garrow,  arguendo,  in      571. 
A.  T.  Uindmarsh,  2  Leach,  C.  L.  (m)  2  Leach,  C.  L.  569. 
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^  429.   Whether  it  be  competent,  even  in  extreme  Whether  basis 
cases,  to  prove  the  basis  of  the  corpus  delicti  by  pre-  lictTprovabte 
sumptive  evidence,  has  been  questioned.     It  does,  how-  by  pretnmptiire 
ever;  seem  a  startling  thing  to  proclaim  to  the  murderer  V^'^"' 
that  in  order  to  secure  himself  with  impunity  he  has  no 
more  to  do  but  to  consume  or  decompose  the  body  by 
firei  by  lime,  or  by  any  other  of  the  well  known  chemical 
menstrua;    or  to  sink  it  in   an  unfathomable  part  of 
the  sea(n).     Unsuccessful  attempts  of  this   kind  are 
known  to  have  been  made  (o),  and  successful  ones  may 
have  remained  undiscovered. 

§  430.  Whatever  may  be  the  admissibility  or  effect  of  Presumptive 
presumptive  evidence  to  prove  the  corpus  delicti,  it  is  wayradmis' 
always  admissible,  and  often,  especially  when  amount*  nhfe  to  dUprotg 
ing  to  evidentia  rei,  most  powerful  to  disprove  it.    Thus     ^^^ 
the  probability  of  the  statements  of  witnesses  may  be 
tested  by  comparing  their  story  with  the  surrounding 
circumstances  j   and  in  pitictice  false  testimony  is  often 
encountered  and  overthrown  in  this  way.    Sir  Matthew 
Hale  relates  an  extraordinary  trial  for  rape,  which  took 
place  before  him  in  Sussex,  where  the  party  indicted 
was  an  ancient  wealthy  man,  turned  of  sixty,  and  the 
charge  was  fully  sworn  against  him  by  a  young  girl  of 
fourteen,  and  a  concurrent  testimony  of  her  mother  and 
fietther  and  some  other  relations.    The  accused  defended 
himself  successfully,  by  shewing  that  he  had  for  many 


(ti)  3  BenA.  Jud.  £v.  234; 
Bonnier,  Traits  des  PreuveSy  $  56. 
We  belieFe  that  Rolfe,  B.,  has 
directed  a  grand  jury,  that  the 
rale  excluding  prestunptiFe  evi- 
dence of  the  basis  of  the  corpus 
delicti  is  not  universal. 

(o)  In  A.  T.  Cook,  Leicester 
Sam.  Ass.  1834,  Wills'  Circ.  Ev. 
165, 3rd  Ed.,  the  prisoner  was  tried 


ibr  the  murder  of  a  creditor  who 
had  called  to  obtain  payment  of  a 
debt,  and  whose  body  he  had  cut 
into  pieces  and  attempted  to  dis- 
pose of  by  burning.  The  effluvium 
and  other  circumstances,  however, 
alarmed  the  neighbours,  and  a 
portion  of  the  body  remaining 
unconsumed,  the  prisoner  was 
convicted  and  executed. 
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years  been  afflicted  with  a  rupture^  bo  hideous  and  great 
as  to  render  sexoal  intercourse  impossible  {p).  Id  an- 
other case,  the  prosecutrix  of  an  indictment  against  a 
man  for  administering  arsenic  to  her  to  procure  abortion^ 
deposed  that  he  had  sent  her  a  present  of  tarts,  of  which 
she  partook,  and  that  shortly  afterwards  she  was  seized 
with  symptoms  of  poisoning.  Amongst  other  incon- 
sistencies, she  stated  that  she  had  felt  a  coppery  taste  in 
ihe  act  of  eating,  which  it  was  proved  that  arsenic  does 
not  possess ;  and  from  the  quantity  of  arsenic  in  the  tarts 
which  remained  untouched,  she  could  not  hare  taken 
above  two  grains,  while  after  repeated  vomitings,  the 
alleged  matter  subsequently  preserved  contained  neariy 
fifteen  grains,  though  the  matter  first  vomited  contained 
only  one  grain.  The  prisoner  was  acquitted,  and  the 
prosecutrix  afterwards  confessed  that  she  had  preferred 
the  charge  from  motives  of  jealousy  (9). 

Basis  of  corpus  §  431.  The  basis  of  a  corpus  delicti  once  established, 
WishcdtOTe-  presumptive  evidence  is  receivable,  not  only  to  qualify 
sampUve  evi-  or  complete  it,  as,  for  instance,  to  fix  the  place  of  the 
to  complete  the  commission  of  the  o£Eisnce(r),  but  even  to  shew  the 
proof  of  it.         presence  of  crime,  by  negativing  the  hypotheses  of  the 

&cts  proved  being  the  result  of  natural  causes  or  irre- 
sponsible agency.  For  this  purpose  all  the  circumstances 
of  the  case,  and  every  part  of  the  conduct  of  the  aecused, 
may  be  taken  into  consideration  («).     On  findiog  a  dead 


(p)  1  Hale,  P.  C.  635. 

(9)  R.  V.  WhalUy,  York  Sp. 
Ass.  1829,  taken  from  Wills' Circ 
Ev,  122,  3rd  Ed.  See  further  on 
this  subject  the  elaborate  judg- 
ment of  Lord  Stowell  in  £t»iti  f. 
Evant,  1  Hagg.  C.  R.  105. 

(r)  R.  V.  Burdett,  4  B.  &  A. 
95. 

(s)  So  laid  down  by  BuUer,  J., 
in  the  celebrated  case  of  Captain 


John  Donellaui  who  waa  con- 
victed and  executed  in  1781  for 
the  murder  by  poison  of  hit 
brother-in-law,  Sir  Theodonui 
Boughton,  (Warwick  Sp.  Ass. 
1781,  Report  by  Guniey);  by 
Parke,  B.,  in  the  important  case 
of  John  Tawell,  who  was  con- 
victed of  murder  by  poison  at  the 
Aylesbury  Spring  Assizes  of  1845, 
(Wills' Cir.  Ev.  188,  3rd  Ed.);  by 
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body  for  instance,  it  should  be  considered  whether  death 
may  not  have  been  caused  by  lightning,  cold,  noxious 
exhalations,  &c.,  or  have  been  the  result  of  suicide.  On 
this  latter  subject  the  following  excellent  directions,  given 
by  Dr.  Beck  to  the  members  of  his  own  profession,  may 
not  inaptly  be  inserted  here:  **  Besides  noticing  the 
surfiu^e  of  the  body,  and  ascertaining  whether  eccbymosis 
or  suggillation  be  present,  we  should  pay  great  attention 
to  the  following  circumstances :  The  situation  in  which 
the  wounded  body  is  found,  the  position  of  its  members 
and  the  state  of  its  dress,  the  expression  of  countenance, 
the  marks  of  violence,  if  any  be  present  on  the  body,  the 
redness  or  suffusion  of  the  iiEtoe.  The  last  is  important, 
as  it  may  indicate  violence  in  order  to  stop  the  cries  of 
the  individual.  The  quantity  of  blood  on  the  ground,  or 
on  the  clothes,  should  be  noticed,  and,  in  particular,  the 
probable  weapon  used,  the  nature  of  the  wound,  and  its 
depth  and  direction.  In  a  case  of  supposed  suicide,  by 
means  of  a  knife  or  pistol,  the  course  of  the  wound  should 
be  examined,  whether  it  be  upwards  or  downwards,  and 
the  length  of  the  arm  should  be  compared  with  the  direc- 
tion of  the  injury.  Ascertain  whether  the  right  or  left 
arm  has  been  used ;  and  as  the  former  is  most  commonly 
employed,  the  direction  should  correspond  with  it,  and 
be  from  right  to  left  (I)*"  It  is  of  the  utmost  import-  Difficulty  io 
ance  to  examine  minutely  for  the  traces  of  another  person  ^^r^^^ 
at  the  scene  of  death:  for  it  is  by  no  means  an  uncom-  whether  death 

^  .^,  ,  .      J.  xi.     1     J-         »  ha«  been  caused 

mon  practice  with  murderers  so  to  dispose  the  bodies  of  ^  suicide  or 
their  victims  as  to  lead  to  the  supposition  of  suicide  or  mun^^''- 
death  from  natural  causes(tt);  while,  on  the  other  hand, 
peiaons  about  to  commit  suicide,  but  anxious  to  preserve 

Abbott,   J.,   in    R.   v,   Donnall  WhiU,  Id.  508. 

(Launeeston  Sp.  Ass.  1817,  Id,  (0  Beck's  Med.   Jurisp.  583, 

187);    by  Wilde,  C.  J.,  in   R.  7th  Ed.,  where  several  very  in- 

T.  HaifieUi,  Snrr.  Sp.  Asb.  1847,  structive  cases  are  collected. 

MS.     See  also  R.  v.  Eldridgfi,  («)  Stark.  £v.  857,  4th  Ed. 
R.  &  R.  C.  C.  440,  and  R.  v. 
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their  reputation  after  death,  or  their  property  from  for- 
feiturei  or  both,  not  unfrequently  endeavour  to  avert 
suspicion  of  the  mode  by  which  they  came  by  their 
end  (jx).  And  instances  have  occurred  where  after  death 
from  natural  causes,  injuries  have  been  done  to  a  corpse 
with  a  view  of  raising  a  suspicion  of  murder  against  an 
innocent  person(y).  The  following  case  strongly  illus- 
trates the  difficulties  which  sometimes  attend  investiga- 
tions of  this  nature.  A  man,  on  detecting  his  wife  in 
the  apt  of  adultery,  fell  into  a  state  of  distraction,  and 
havii^  dashed  his  head  several  times  against  a  wail, 
struck  himself  violently  and  repeatedly  on  the  forehead 
with  a  cleaver,  until  he  fell  dead  from  a  great  number  of 
wounds.  All  this  was  done  in  the  presence  of  several 
witnesses ;  but  suppose  it  had  been  otherwise,  and  that 
the  dead  body  had  been  found  with  these  marks  of 
violence  upon  it,  murder  would  have  been  at  least  sus- 
Detth  from  dU-  pected  (z).  And  even  where  there  is  the  clearest  proof 
etae  existing      ^f  ^^^  infliction  of  wounds,  death  may  have  been  caused 

previous  to  the  ^  7^  •' 

meiction  of        by  prcvious  disease,  or  violence  from  some  other  source. 

Cases  illustrative  of  the  former  are  pretty  numerous  (a), 
and  the  two  following  shew  the  necessity  of  not  over- 
looking the  latter  hypothesis.  At  an  inn  in  France,  in 
the  year  1808,  a  quarrel  arose  among  some  drovers, 
during  which  one  of  them  was  wounded  with  a  knife  on 
the  face,  hand,  and  upper  part  of  the  thorax  near  the 
right  clavicle.  The  injuries  were  examined  and  found 
to  be  superficial  and  slight.  They  were  washed,  and  an 
hour  afterwards  he  departed  for  his  home,*  but  the  next 
morning  was  found  dead  bathed  in  blood.  Dissection 
was  made,  and  the  left  lung  and  pulmonary  artery  were 
found  cut   The  surgeons  deposed  that  this  was  the  cause 


wounds,  or 
violeDce  from 
some  other 
source. 


(or)  Stark.  £v.  863,  4th  Ed. 

(y)  See  on  instance  of  this, 
Part  2,  chap.  2,  §  200. 

(g)  Beck's  Med.  Jurisp.  562, 
7th  Ed. 


(a)  Several  will  be  fbuod  in 
Beck's  Med.  Juriap.  ch.  15,  7tb 
Ed.,  and  Taylor's  Med.  Jarisp. 
ch.  29, 4th  Ed. 
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of  deathy  and  that  it  must  have  been  inflicted  after  the 
superficial  wound  on  the  thorax,  which  was  not  bloody, 
but  surrounded  by  ecchymosis.  Such  proved  to  be  the 
fact, — on  his  way  home  he  had  been  robbed  and  mur- 
dered (ft).  In  another  case,  a  girl  expired  in  convulsions 
while  her  father  was  in  the  act  of  chastising  her  for  a 
theft,  and  was  believed,  both  by  himself  and  the  by- 
standers, to  have  died  of  tlie  beating.  Although  there 
were  marks  of  a  large  number  of  pretty  severe  stripes 
on  the  body,  they  did  not  appear  to  the  medical  man 
who  saw  it  to  be  quite  sufficient  to  cause  death,  who, 
therefore,  made  a  post-mortem  examination,  from  which, 
and  other  circumstances,  it  was  discovered  that  the  girl 
on  finding  her  crime  detected  had  taken  poison  through 
fear  of  her  father's  anger  (c). 

§  432.  It  is  in  cases  of  supposed  poisoning  that  the  Proof  of  corpus 
nicest  questions  arise  relative  to  the  proof  of  a  corpus  ^'^^ 
delicti.    The  evidences  of  poisoning  are  either  physical  pbysical  evi- 
or  moral :  under  the  former  are  included  the  symptoms  <J««»ce»  of  poi- 

soniog. 

during  life ;  the  appecurance  of  the  body  after  death,  or 
on  dissection;  and  the  presence  of  poison  ascertained 
by  the  application  of  chemical  agents  used  for  its  detec- 
tion.  Among  the  moral  evidences  are  peculiar  facilities  to  Moral  evideoces 
commit  the  crime,  the  purchasing  or  preparing  poisonous  ^  P®*^»™S* 
ingredients,  attempts  to  stifle  inquiry,  spreading  false 


(6)  Beck's  Med.  Jurisp.  588, 

reliEd. 

(c)  Beck'i  Med.  Jurisp.  766, 
7th  Ed.  Medical  men  and  others, 
vhoae  duty  brings  them  in  contact 
with  the  bodies  of  individuals  who 
have  met  with  violent  death,  must 
be  careful  not  to  create  indicia 
whfle  searching  for  them.  The  fol- 
lowing case  is  related  in  Taylor's 
Med.  Jurisp.  235,  4th  £d.— A 
young  man  in  France  was  found 
dead  in  his  bed,  with  three  wounds 


on  the  front  of  his  neck.  The 
physician  who  was  first  called 
to  see  him  had,  unknowingly, 
stamped  in  the  blood  with  which 
the  floor  was  covered,  and  had 
then  walked  into  an  adjoining 
room,  passing  and  repassing  seve- 
ral times,  and  thus  left  a  number 
of  bloody  footprints  on  the  floor. 
The  consequence  was  that  sus- 
picion was  raised  against  a  party, 
who  narrowly  escaped  being  sent 
to  take  his  trial  for  murder. 
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rumours  as  to  the  cause  of  deaths  abortive  endeavours 
to  cast  suspicion  on  others,  Scc.(d)  The  existence  of 
disease,  (and  poison  is  not  unfrequently  administered  to 
persons  labouring  under  it,)  will  often  explain  the  symp- 
toms during  life,  and,  in  some  cases,  the  appearances 
after  death,  which  latter  may  likewise  be  the  result  of 
putrefaction :  so  that,  in  order  to  obtain  dear  proof  of  a 
corpus  delicti,  tribunals  are  generally  obliged  to  avail 
Chemical  teste  themselves  of  the  scientific  tests  which  chemistry  lends 
of  poisoD.  ^  justice  for  the  detection  of  crime  {e).     Not  that  the 

science  of  toxicology  is  by  any  means  in  a  perfect  state, 
particularly  as  regards  the  vegetable  poisons  (/);  although 
the  tests  of  the  worst  of  them,  (hydrocyanic,  or  prussic, 
acid,)  and  of  the  commonest  of  the  mineral  poisons 
(arsenic),  are  among  the  most  complete.  It  is  always 
advisable  to  employ  as  many  tests  as  the  quantity  of 
suspected  matter  will  admit;  for,  in  the  case  of  each 
individual  test,  there  may,  by  possibility,  be  other  sub- 
stances in  nature  which  would  produce  the  appearances 
supposed  to  be  peculiar  to  the  particular  poison;  and 
the  danger  exists,  more  or  less,  of  forming  the  substance, 
the  existence  of  which  is  suspected,  by  means  of  the 
chemical  agents  used  for  its  detection.  But  where  several 
tests,  based  on  principles  totally  distinct,  are  applied  to 
different  portions  of  a  suspected  substance,  and  each  give 
characteristic  results  of  a  known  poison,  the  chances  of 
error  are  indefinitely  removed,  and  the  proof  of  the  ex- 
istence of  that  poison  in  that  substance  comes  short  only 
of  positive  demonstration. 

Proof  of  corpoB       §  "^33.  In  dealing  with  cases  of  suspected  poisoning, 
dehcu' m  cattes    howcver,  itmust  be  remembered  that  even  when  poison 

ofpoisomog —     .  '  ,  *^ 

oontioued.         is  actually  obtained  firom  the  dead  body,  it  may  not  only 

(d)  **  Venenum  aiguis — ubi  great  minuteness  in  Beck'iMed. 
emi?  a  qu6?  quanti?  per  quern  Jurisprudence.  See  also  Taylors 
dedi?  quo  conscio?"    Quintilian,      Med.  Jurbpnidence. 

Inst  Oral.  lib.  5,  c.  7.  (/)  Beck's  Med.  Jurisp.  754^ 

(e)  The  tests  of  a  laige  num-      7th  Ed. 
ber  of  poisons  are  given  with 
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have  been  taken  by  accident^  or  with  the  view  of  com- 
mitting suicide;  but  tliat  instances  have  occurred  where, 
after  death  from  natural  causes,  a  poisonous  substance 
has  been  introduced  into  the  corpse  (ff\  or  into  matter 
vomited  or  discharged  from  the  bowels(A),  with  the  view 
of  raising  a  suspicion  of  murder.  This  may,  however, 
be  detected  by  a  careful  post-mortem  examination  (t), 
and  attention  to  the  moral  circumstances  of  the  case. 

§  434.  II.  The  hypothesis  of  delinquency  should  be  Rale  II.  Hy- 
consistent  with  all  the  facts  proved  (h).     The  chief  5^1^^^^^.- 
danger  to  be  avoided  when  dealine  with  presumptive  «hoiild  be  eon- 

-f  .        -  f      IX  X     •  sistent  with  a/< 

evidence,  arises  from  a  proneness  natural  to  man  to  jump  the  fttcts 
to  conclusions  from  facts,  without  duly  adverting  to  P«>^«<*- 
others  inconsistent  with  the  hypothesis  which  those  facts 
seem  to  indicate  (/).  ^' The  human  mind,"  says  Lord 
Bacon (m),  ''has  this  property,  that  it  readily  supposes  a 
greater  order  and  conformity  in  things  than  it  finds ;  and 
although  many  things  in  nature  are  singular  and  entirely 
dissimilar,  yet  the  mind  is  still  imagining  parallel  corre- 
spondences and  relations  between  them  which  have  no 
existence.''  This  tendency  of  the  mind  is  very  per- 
ceptible in  the  physical  sciences,  of  which  perhaps  the 
roost  apposite  instance  is  to  be  found  in  this,  that  it  was 
for  so  many  ages  assumed  as  indisputable  that  the 
celestial  bodies  must  necessarily  move  in  circular  orbits, 

(g)  Beck'i  Med.  Jurisp.  770,  (/)  Supra,  sect  1,  §§  288,  289. 

7th  Ed.  (m)  **  Intellectua  hamaniu,  ex 

(A)  Taylor's  Med.  Jurisp.  16,  proprietate  suA,  facile    supponit 

4th  Ed.  majorem  ordinem  et  sequalitatem 

(i)  Some  consequences  of  poi-  in  rebus,  qukm  invenit :  et  ciim 

soning  during  life,  such,  for  in-  raulta  sint  in  naturft  monodica  et 

stance,  as  the  traces  of  recent  plena  imparitatis,  Umen  affingit 

ioflammatton  in  the  upper  intes-  parallela,  et  correspondentia,  et 

tines,  cannot,  it  is  said,  be  imitated  relativa  quae  non  sunt."    Bacon's 

by  poison  injected  after  death.  Novum  Organnm,  Aphorism  45. 

Beck's  Med.  Jurisp.  770,  7th  Ed.  See  also  Bacon's  Advancement  of 

(k)  1  Stark.  Et.  561,  573, 3rd  Learning,  bk.  2. 
Ed.;  J^  842,  859, 4th  Ed. 

ll2 
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to  the  utter  exclasion  of  all  less  regular  figures  (n). 
When  Copernicus  also  promulgated  his  theory  of  the 
solar  system,  it  was  objected  that,  if  this  hypothesis 
were  true,  the  inferior  planet  Venus  must  necessarily 
appear  at  times  gibbous  like  the  moon ;  to  which  it  was 
replied  by  admitting  the  conclusion^  but  averring  that, 
should  we  ever  be  able  to  see  its  actual  shape,  it  would 
appear  so, — as  has  since  been  fully  established  on  the 
invention  of  the  telescope  (o).  And  in  dealing  with 
questions  of  fact  this  natural  propensity  cannot  be  too 
closely  watched.  If,  as  was  well  observed  by  some  one, 
a  certain  number  of  pieces  of  wood  will  build  a  house, 
with  the  exception  of  one  cross  beam,  it  is  the  natural 
tendency  of  tlie  mind  to  reject  that  beam.  It  should 
never  be  forgotten,  as  observed  by  an  able  writer  on  the 
law  of  evidence,  that  all  facts  and  circumstances  which 
have  really  happened  were  perfectly  consistent  with  each 
other,  for  they  did  actually  so  consist  (ji) ;  an  inevitable 
consequence  of  which  is  that  if  any  of  the  circumstances 
established  in  evidence  be  absolutely  inconsistent  with 
the  hypothesis  of  the  guilt  of  the  accused,  that  hypothesis 
cannot  be  true.  Take  the  case,  put  in  a  former  part  of 
this  work  (9),  of  a  man  indicted  for  stealing  a  piece  of 
timber,  and  a  large  body  of  circumstantial  evidence  ad- 


(n)  This  ancient  prejudice 
proved  a  great  source  of  embar- 
rassment to  Kepler,  by  whom  the 
elliptical  movements  vere  first 
discovered.  In  investigating  the 
planetary  orbits,  be  says, "  Primus 
mens  error  fuit,  viam  planets  pei^ 
fectum  esse  oirculum;  tanto  no- 
centior  temporis  fur,  quanto  erat 
ab  authoritate  omnium  phUoso- 
pborum  instructior,  et  meCapby- 
sicse  in  specie  convenientior." 
Kepler,  De  Motibus  Stellae  Martis, 
pars  3,  cap.  40.  So,  it  was  a  re- 
ceived notion  among  many  in  the 
earlier  and  middle  ages,  that  the 


number  seven  enjoyed  a  species  of 
predominance  in  creation — there 
being  seven  notes  in  music,  seven 
primary  colours,  seven  days  in  the 
veek,  &c ;  from  all  which  it  was 
sagaciously  inferred  that  there  ne- 
cessarily could  Jioi  be  more  than 
seven  planets. 

(0)  Herschel's  Discourse  on 
the  Study  of  Natural  Philosophy, 
Part  3,  ch.  3. 

(p)  1  Stark.  Ev  560,3rd  Ed. ; 
Id.  842,  4Ui  Ed. 

(g)  Suprm,  sect  1,  sub-sect.  3, 
§321. 
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duced  to  shew  that  it  was  carried  off  by  one  persoiiy  and 
that  person  the  prisoner.  Now,  supposing  it  were  to 
transpire  in  the  course  of  the  trial  that  the  article  stolen 
was  so  heavy  that  twenty  men  could  not  move  it,  here 
would  be  a  fact  absolutely  inconsistent  with  the  hypo- 
thesis of  guilt,  and  clearly  indicating  mistake  or  mendacity 
somewhere.  And  not  only  may  the  hypothesis  of  guilt 
be  overturned  by  facts  absolutely  falsifying  it,  but  due 
attention  should  be  paid  to  all  contrary  hypotheses  and 
infirmative  circumstances. 


Sub-Section  III. 

INCULPATORY  PRESUMPTIVE  EVIDENCE  IN  CRIMINAL 

PROCEEDINGS. 

§  435.  We  now  proceed  to  examine  more  in  detail  Inculpatory 
the  usual  forms  of  inculpatory  presumptive  evidence  in  evidence  in 
criminal  cases.      They  are  reducible  to  three  general  ^["jl,^'^**' 
heads  (9). 

First.  Real  Evidence,  or  evidence  from  things. 

Secondly.  Evidence  derived  from  the  antecedent  con- 
duct or  position  of  the  accused.  Under  this  head  come 
motives  to  commit  the  offence,  means,  and  opportunities 
of  committing  it:  preparations  for  the  commission  of, 
and  previous  attempts  to  commit  it :  and  declarations  of 
intention,  and  threats  to  commit  it 

Thirdly.  Evidence  derived  from  the  subsequent  conduct 
of  the  accused.  To  this  class  belong  sudden  change  of 
life  or  circumstances :  silence  when  accused :  false,  or 
evasive,  statements  made  by  him :  suppression,  or  eloign- 
ment  of  evidence:  forgery  of  exculpatory  evidence :  eva- 
sion of  justice,  by  flight  or  otherwise,  and  tampering 

{q)  At  tlie  outlet  of  thii  aee-  tial  evidence,  we  have  the  full 

tion,  the  author  deems  it  oommon  benefit  of  the  strong  sense  and 

justice  to  acknowledge  the  hurge  obserrant  mind   of  the  writer, 

use  he  has  made  of  the  5th  Book  comparatively  free  from  the  pe- 

of  Bentham's  Treatise  on  Judicial  culiar  notions  and  erroneous  riews 

Evidence.    In  that  part  of  his  which  pervade  and  disfigure  al- 

work  which  treats  of  circumstan-  most  all  the  rest 
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with  officers  of  justice:  fear,^ — ^indicated  by  passive  de- 
portmenty  &c.,  or  a  desire  for  secrecy. 

Fourthly.  Confessorial  evidence. 

Each  of  these  has  of  course  its  peculiar  probative  force 
and  infirmative  hypotheses.  The  subject  of  real  evidence 
has  been  treated  of  in  a  former  part  of  this  work(r) ; 
the  suppression  and  eloignment  of  evidence,  and  the 
foi^ery  of  exculpatory  evidence,  have  been  mentioned 
under  the  head  of  presumptions  in  disfavour  of  the  spo- 
liator («);  while  silence  under  accusation,  and  false  or 
evasive  statements,  as  likewise  confessorial  evidence,  will 
be  reserved  for  the  title  of  self-regarding  evidence  (0,  to 
which  they  most  properly  belong.  The  others  will  now 
be  treated  of  in  their  order. 


I.  Motives, 
means  and  op- 
poitunilies. 


§  436.     I.   MOTIVBS   TO  COMMIT   THB   OFFBNGB,  AND 
MBAN8    AMD    OPPORTUNITIB8    OF    COMMITTING    IT.  —  A 

mischievous  event  being  supposed  to  have  been  pro- 
duced, and  Titius  suspected  of  having  been  concerned  in 
the  production  of  it,  What  could  have  been  hig  motive  ? 
says  a  question,  the  pertinency  of  which  will  never  be 
matter  of  dispute  (u).  The  mere  fact,  however,  of  a 
party  being  so  situated  that  an  advantage  would  accrue 
to  him  from  the  commission  of  a  crime  amounts  to 
nothing,  or  next  to  nothing,  as  a  proof  of  his  having 
committed  it  Almost  every  child  has  something  to 
gain  by  the  death  of  his  parents,  but  how  rarely  on  the 
death  of  a  parent  is  parricide  even  suspected  (x).  Still, 
under  certain  circumstances,  the  existence  of  a  motive 
may  become  an  important  element  in  a  chain  of  pre- 
sumptive proof;  as  where  a  person,  accused  of  having 
set  fire  to  his  house,  has  previously  insured  it  to  an 
amount  exceeding  its  value;  or  where  a  man,  accused  of 
the  murder  of  his  wife,  has  previously  formed  an  adul- 
terous connection  with  another  female,  &c.   On  the  other 


(r)  Supra^  Part  2,  ch.  2. 

(«)  Supra^  sect.  2,  tub-sect  7. 

(0  Jjsi^,  ch.6. 


(«)  3  Benth.  Jnd.  £v.  183. 
(j)  Id.  187—8. 
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handy  the  absence  of  any  apparent  motive  is  always  a 
fact  in  favour  of  the  accused ;  although  the  existence  of 
motives  invisible  to  all  except  the  person  whose  breast 
is  solicited  by  them  must  not  be  overlooked.  The  infir- 
mative  hypotheses  affecting  motives  to  commit  an  offence 
are  applicable^  also,  to  means  and  opportunities  of  com- 
mitting it(y);  and  at  least  one  unhappy  case  shews  the 
danger  of  placing  undue  reliance  on  them.  A  servant 
girl  was  charged  vrith  having  murdered  her  mistress. 
No  persons  were  in  the  house  but  the  deceased  and 
the  prisoner,  and  the  doors  and  windows  were  closed 
and  secure  as  usual.  The  prisoner  was  condemned  and 
executed,  chiefly  on  the  presumption  that  no  one  else 
could  have  had  access  to  the  house ;  but  it  afterwards 
appeared,  by  the  confession  of  one  of  the  real  murderers, 
that  they  had  gained  admittance  into  the.  house,  which 
was  situated  in  a  narrow  street,  by  means  of  a  board 
thrust  across  the  street  from  an  upper  window  of  an  op- 
posite house  to  an  upper  window  of  that  in  which  the 
deceased  lived,  and  having  committed  the  murder,  re- 
treated the  same  way,  leaving  no  traces  behind  them(2r). 

§  437.    II.  Preparations  for  the  commission  of  ii.  Prvpara- 

AN  offence,  and  PREVIOUS  ATTEMPTS  TO  COMMIT  IT. —   lu?.- f «? J*!!^ 
'  vioua  attempts. 

Under  the  head  oi  preparations  for  the  commission  of 
an  offence  may  be  ranked  the  purchasing,  the  collecting, 
the  fashioning  instruments  of  mischief;  repairing  to  the 
spot  destined  to  be  the  scene  of  it ;  acts  done  with  the 
yiew  of  giving  birth  to  productive  or  facilitating  causes, 
or  of  removing  obstructions  in  its  execution,  or  averting 
suspicion  from  the  criminal,  &c.  (a)  Besides  prepara- 
tions of  this  nature,  which  are  immediately  pointed  to 
the  accomplishment  of  the  principal  design,  are  others 
of  a  secondary  nature,  for  preventing  discovery  or  avert- 
ing suspicion  of  the  former  (&).     In  addition  to  these 

(^)  3  Benth.  Jud.  £v.  189.  (a)  3  Benth.  Jud.  £v.  63, 64. 

(f )  Stark.  £v.  865, 4th  Ed.  (6)  Id.  64. 


620  8BC0KDARY  RULES  OF  BYIBBNCE. 

preparations  of  the  second  order,  may  be  imagined  pre- 
parations of  the  third  and  fourth  orders^  and  so  on  (c). 

§  438.  Of  all  species  of  preparations,  those  which  are 
resorted  to  for  the  purpose  of  averting  suspicion  from  the 
criminal  require  the  most  particular  notice.  A  remark- 
able instance  is  presented  in  the  case  of  Richard  Patch, 
who  was  convicted  and  executed  in  1806,  for  the  murder 
of  his  patron  and  friend  Isaac  Blight  The  prisoner  and 
deceased  lived  in  the  same  house,  and  the  latter  was  one 
evem'ng  shot  while  sitting  in  his  parlour,  by  a  pistol  from 
an  unseen  hand.  A  strong  and  well-connected  chain  of 
circumstantial  evidence  fixed  Patch  as  the  murderer ;  in 
the  course  of  which  it  appeared,  that,  a  few  evenings 
before  that  on  which  the  murder  was  committed,  and 
while  the  deceased  was  away  from  home,  a  loaded  gun 
or  pistol  had  been  discharged  into  the  room  in  which  the 
family  when  at  home  usually  passed  their  evenings. 
This  shot  the  prisoner  represented  at  the  time  as  having 
been  fired  at  him,  but  there  was  every  reason  to  believe 
that  it  must  have  been  fired  by  himself,  in  order  to  in- 
duce the  deceased  and  his  servants  to  suppose  that 
assassins  were  prowling  about  the  building  (cf).  Mur- 
derers are  frequently  found  busy  for  some  time  previous 
to  their  crime  in  spreading  rumours  that  fix>m  ill 
health  (e),  imprudence,  or  other  cause  the  existence  of 
their  victim  is  likely  to  be  short;  others  prophesy  im- 
pending mischief  to  him  in  more  undefined  terms,  and 
those  in  the  lower  walks  of  life  throw  out  dark  and 
mysterious  hints  as  to  his  approaching  death(/).  The 
object  of  all  this  is  to  prepare  the  minds  of  his  friends 
and  neighbours  for  the  event,  and  consequently  by  di- 
minishing surprise  prevent  investigation  into  its  cause. 
Attenq)ts  to  commit  an  offence  are  closely  allied  to  pre^ 

(c)  3  Benth.  Jud.  £▼.  65.  London,  1806. 

(d)  Trial  of  Richard  Patch,  (f)  Wills,  Circ  £▼.  79, 3rd  Ed. 
for  the  murder  of  Isaac  Blight,         {/)  Stark.  £v.  850, 4th  Ed. 
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parations  for  the  commission  of  it,  and  only  differ  in 
being  carried  one  step  £u'ther  and  nearer  to  the  criminal 
acty  of  which  however,  like  the  former,  they  fall  short  (^). 

§  439.  The  probative  force,  both  of  preparations  and  Infirmative  by- 
attempts,  manifestly  rests  on  the  presumption  that  an  ^  ^"^ 
intention  to  commit  the  individual  offence  was  formed  in 
the  mind  of  the  accused,  which  |)ersisted  until  power  and 
opportunity  were  found  to  carry  it  into  execution.     But, 
however  strong  this  presumption  may  be  when  the  cor- 
pus delicti  has  been  proved,  it  must  be  taken  in  con- 
nection with  the  following  infirmative  hypotheses.   P.  The  ^^  Intentioo 
intention  of  the  accused  in  doing  the  suspicious  act  is  a 
psychological  question,  and  may  be  mistaken.     His  in- 
tention  may  either  have  been  innocent  altogether,  or,  if 
criminal,  directed  towards  a  different  object  (A).    1.  Thus,  }'  loteDtioa 
a  person  may  be  poisoned,  and  another,  innocent  of  his 
death,  may  have  purchased  a  quantity  of  the  same  poison 
a  short  time  before  for  the  purpose  of  destroying  vermin. 
So,  predictions  of  approaching  mischief  to  an  individual, 
who  is  afterwards  found  murdered,  may  frequently  be 
explained  on  the  ground  that  the  accused  was  really 
speaking  the  conviction  of  his  own  mind,  without  any 
criminal  intention — prophecies  of  death  are  much  more 
frequently  the  offspring  of  superstition  than  of  premedi- 
tated assassination.  2.  As  an  example  of  intention  criminal  2.  ipteDtioo 
with  a  different  object— murder  by  fire-arms  is  not  un-  ^{b'differat 
common,  and  a  person  innocent  of  a  murder  might,  a  o^^^* 
short  time  previous  to  its  commission,  have  purchased 
a  gun  for  the  purpose  of  poaching,  or  even  have  stolen 
one,  which  is  found  in  his  possession.     So,  A.  might 
purchase  a  sword  or  pistol  for  the  purpose  of  fighting  a 
duel  with  B.,  but,  before  the  meeting  takes  place,  the 
weapon  might  be  purloined  or  stolen  by  C,  in  order  to 
assassinate  D. 


{g)  3  Benth.  Jud.  £▼.  69.  (A)  3  Beoth.  Jud.  £▼.  72. 
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2«.  loteotion 
Bot  misuDder- 
stood;  but 


1.  Changed  or 
abaBdoned, 


2.  iDtentioQ 
persisting, 
power  failing. 


§  440.  2^.  But,  even  when  preparations  have  been 
made  with  the  intention  of  committing  the  identical 
offence  charged,  or  attempts  have  been  made  to  commit 
ity  two  things  remain  to  be  considered  (£) :  1.  The  inten- 
tion may  have  been  changed,  or  abandoned,  before  exe- 
cution. Until  a  deed  is  done,  there  is  always  a  loctts 
pcsnitentuB,  and  the  possibility  of  a  like  criminal  design 
having  been  harboured  and  carried  into  execution  by 
other  persons  must  not  be  overlooked.  2.  The  intention 
to  commit  the  crime  may  have  persisted  throughout,  but 
the  criminal  act  may  have  been  anticipated  by  others  (A). 
A  remarkable  instance  of  this  is  presented  by  the  cele- 
brated case  of  Jonathan  Bradford.  This  man  was  an 
innkeeper.  In  the  middle  of  one  night,  a  guest  in  his 
house  was  found  murdered  in  bed,  his  host  standing  over 
the  bed  with  a  dark  lantern  in  one  hand  and  a  knife  in 
the  other.  The  knife  and  the  hand  which  held  it  were  both 
bloody,  and  Bradford  on  being  thus  discovered  exhibited 
symptoms  of  the  greatest  terror.  He  was  convicted  and 
executed  for  this  murder;  but  it  afterwards  appeared 
that  it  had  been  committed  by  another  person  imme- 
diately before  he  came  into  the  room  of  the  deceased. 
But  Bi-adford  had  also  entered  it  with  a  similar  design ; 
the  symptoms  attributed  to  consciousness  of  guilt  were 
partly  attributable  to  surprise  at  finding  his  purpose  an- 
ticipated, while  the  blood  on  his  hand  and  knife  was 
occasioned  by  his  having,  when  turning  back  the  bed- 
clothes to  see  if  the  deceased  were  really  dead,  dropped 
the  knife  on  the  bleeding  body(/). 


III.  Declara- 
tions of  inten- 
tion, and 
threats. 


§  441.  III.  Declarations  of  intbntion  to  comiot 

AN    OFFENCE,   AND   THREATS    TO   COMMIT   IT. —  Ncxt  tO 

preparations  and  attempts,  follow  declarations  of  inten- 
tion and  threats  to  commit  the  offence  which  is  found 


(i)  3  Benth.  Jud.  £▼.  74. 
(k)  Id. 


(/)  Theory  of  Pres.  Proo^  Ap- 
pend. Gate  7. 
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perpetrated.  Most  of  the  infirmative  hypotheses  appli-  Infirmative  by- 
cable  to  the  former  are  incident  to  those  now  under  P**^**®*®"* 
consideration,  which,  however,  have  some  additional 
ones  peculiar  to  themselves.  1st.  The  words  supposed 
to  be  declaratory  of  criminal  intention  may  have  been 
misunderstood,  or  misremembered.  2ndly.  It  does  not 
necessarily  follow  because  a  man  avows  an  intention,  or 
threatens,  to  commit  a  crime  that  such  intention  really 
exists  in  his  mind.  The  words  may  have  been  uttered 
through  bravado,  or  with  the  view  of  intimidating,  an- 
noying, extorting  money,  or  other  collateral  ol)jects. 
3rdly.  Besides,  another  person  really  desirous  of  commit- 
ting the  offence  may  have  profited  by  the  occasion  of  the 
threat  to  avert  suspicion  from  himself(m).  4thly.  It  must 
be  recollected  that  the  tendency  of  a  threat  or  declara- 
tion of  this  nature  is  to  frustrate  its  own  accomplishment. 
By  threatening  a  man  you  put  him  upon  his  guard,  and 
force  him  to  have  recourse  to  such  means  of  protection 
as  the  law,  or  any  extrajudicial  powers  which  he  may 


(m)  A  curioui  instance  of  this 
u  related  by  a  very  old  French 
authority.  A  woman  of  extremely 
had  character,  one  day,  in  the 
open  street,  threatened  a  man  who 
had  done  something  to  displease 
her,  that  she  would  ''get  his  hams 
cut  aeron  for  him  hefore  long." 
A  short  time  afterwards  he  was 
found  dead,  with  his  hams  cut 
across,  and  several  other  wounds. 
This  was  of  course  sufficient  to 
excite  suspicion  against  the  fe- 
male, who  according  to  the  prac- 
tice of  continental  tribunals  at 
that  time,  was  put  to  the  torture, 
confessed  the  crime,  and  was  exe- 
cuted. Shortly  afterwards,  how- 
ever, a  man  who  had  been  taken 
into  custody  for  some  other  of- 


fence, declared  that  she  was  inno- 
cent, and  that  the  murder  had 
been  committed  by  another  man 
of  whom  he  was  the  accomplice. 
That  person  was  immediately 
arrested,  and  confessed  the  whole 
truth  as  follows :  that  happening 
to  be  passing  in  the  street  when 
the  threat  was  uttered,  he  took 
advantage  of  that  circumstance  to 
make  away  with  the  murdered 
man,  well  assured  that  the  wo- 
man's bad  character  would  imme- 
diately direct  towards  her  the  at- 
tention of  the  officers  of  justice. 
Papon,  Arrests,  Liv.  24,  tit.  8, 
arrest  1,  cited,  not  very  accurately, 
in  the  Causes  C^l^bres,  vol.  5, 
p.  437|  Ed.  Richer,  Amsterdam, 
1773. 
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have  at  command,  may  be  capable  of  affording  to 
him(n).  '^  Still,  however/'  as  has  been  judiciously  ob- 
served, "by  the  testimony  of  experience,  criminal  threats 
are  but  too  often,  sooner  or  later,  realized.  To  the  in- 
tention of  producing  the  terror,  and  nothing  but  the  terror, 
succeeds,  under  favour  of  some  special  opportunity,  or 
under  the  spur  of  some  fresh  provocation,  the  intention 
of  producing  the  mischief;  and  (in  pursuance  of  that  in- 
tention) the  mischievous  act "  (p). 


IV.  Change  of 
life  or  ciream* 
stanceii 


§  442.  IV.  Change  of  life  or  circumstances. — 
Having  examined  the  probative  force  of  criminative  &cts 
existing  before,  though  perhaps  not  discovered  until  after, 
the  perpetration  of  the  offence,  we  proceed  to  consider 
those  occurring  subsequent  to  it.  Among  these  the  first 
that  naturally  presents  itself  to  notice  is,  a  change  of  life 
or  circumstances  not  easily  capable  of  explanation  ex- 
cept on  the  hypothesis  of  the  possession  of  the  fruits  of 
crime ;  as,  for  instance,  where  shortly  after  a  larceny  or 
robbery,  or  the  suspicious  death  or  disappearance  of  a 
person  in  good  circumstances,  another  previously  poor  is 
found  in  the  possession  of  considerable  wealth,  and  the 
like  (p).  The  civil  law  held  that  the  suddenly  becoming 
rich  was  not  even  prim&  facie  evidence  of  dishonesty 
against  a  guardian  (q) ;  and  in  our  criminal  courts  it  is 
not,  when  standing  alone,  any  ground  for  putting  a  party 
on  his  defence  (r). 


V.  EvasioQ  of 
justice. 


§  443.  V.  Evasion  of  justice,— By  "  Evasion  of 
justice"  is  meant  the  doing  some  act  indicative  of  a 
desire  to  avoid,  or  stifle,  judicial  inquiry  into  some 
offence  of  which  the  party  doing  the  act  is  accused  or 
suspected.  Such  desire  may  be  evidenced  either  by  his 
flying  from  the  country  or  neighbourhood,  removing 


(n)  3  Benih.  Jud.  Ev.  78. 

(o)  Id. 

(p)  See  Burdock's  case,  Ap- 


pendix, No,  2. 

(q)  Cod.lib.  5,  tit  51,110. 
(r)  2  £v.  Potb.  345. 
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himself,  his  family^  or  his  goods,  to  another  place,  keep- 
ing concealed,  &c.  To  these  must  be  added  the  kindred 
acts  of  bribing  or  tampering  with  officers  of  justice,  to 
induce  them  to  permit  escape,  suppress  evidence,  &c. 
All  these  afford  a  presumption  of  guilt,  more  or  less  co- 
gent according  to  circumstances. 

§  444.  The  fact  that  about  the  time  of  the  commission  ChaDge  of 
of  an  offence  a  person  accused  or  suspected  of  it  left  J'amputco/*'*' 
the  country,  changed  his  home,  &c.,  is  only  presumptive  ii'tention  to 

•J  I?        '   T    ^'       ^  !•  jj  evade  juitoce. 

evidence  ot  an  mtention  to  escape  being  rendered  amen- 
able to  justice  for  that  offence — a  man  may  change  his 
abode  for  health,  business,  of  pleasure.  In  order  to  esti- 
mate the  weight  due  to  this  presumption,  it  is  most  im- 
portant to  inquire  into  the  party's  general  mode  of  life. 
In  the  case  of  a  mariner,  carrier,  itinerant  vendor,  or 
itinerant  handicraft,  the  inference  of  guilt  from  change 
of  place  might  amount  to  little  or  nothing  («).  More- 
over, the  object  in  absconding  might  be  to  avoid  civil 
process,  or  inquiry  into  some  other  offence  (0- 

$  445.  But  even  the  clearest  proof  that  the  accused  Infirmative  cir- 
absented  himself  to  avoid  the  actual  charge  against  him,  ^"■""^^^^^ 
although  a  strong  circumstance,  is  by  no  means  conclu- 
sive evidence  of  guilt.  Many  men  are  naturally  of 
weak  nerve,  and,  under  certain  circumstances,  the  most 
innocent  person  might  deem  a  trial  too  great  a  risk  to 
encounter.  He  may  be  aware  that  a  number  of  sus- 
picious, though  inconclusive,  facts  will  be  adduced  in 
evidence  against  him;  he  may  feel  his  incapacity  to 
procure  legal  advice  to  conduct  his  defence,  or  bring 
witnesses  from  a  distance  to  establish  it;  he  may  be 
fally  assured  that  powerful  or  wealthy  individuals  have 
resolved  on  his  ruin,  or  that  witnesses  have  been  su- 
borned to  bear  false  testimony  against  him.     Besides, 

(f)  3  Benth.  Jud.  £v.  176.  (0  Id.  180. 
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Character  of 
tfibunals. 


even  under  the  best  regulated  judicial  system,  more  or 
less  vexation  must  necessarily  be  experienced  by  all 
persons  who  are  made  the  subjects  of  criminal  charges, 
which  vexation  it  may  have  been  the  object  of  the  party 
to  elude  by  concealment,  with  the  intention  of  surren- 
dering himself  into  the  hands  of  justice  when  the  time 
for  trial  should  arrive  (ii).  These  considerations  are 
entitled  to  weight  at  all  times,  and  in  all  places ;  but  in 
addition  to  them  the  nature  and  character  of  the  tri- 
bunal before  which,  and  of  the  administration  of  justice 
in  the  country  where  the  trial  is  to  take  place,  must 
never  be  lost  sight  of.  In  the  case,  for  instance,  of 
some  of  the  old  continental  tribunals,  which  acted  on 
this  maxim,  '^  In  atrocissimis  letnores  cayectwrcB  suffi- 
ciuntj  et  licet  judici  jtara  transgredi  {v) ;"  or  of  others, 
which,  on  slight  evidence,  would,  in  order  to  extract  a 
confession,  torture  a  suspected  man  so  as  to  maim  him 
for  life  {x) ;  or  of  others  acting  on  the  enlightened  prin- 
ciple laid  down  by  certain  eminent  moralists,  that  it  is 
justifiable  to  deliver  up  to  capital  punishment  indi- 
viduals whose  guilt  is  not  indisputably  proved,  on  the 
ground  that  those  who  iall  by  a  mistaken  sentence 
may  be  considered  as  falling  for  their  country  (y),  is  it 
matter  of  wonder  that  innocent  persons  should  fly  to 
avoid  the  impending  danger  ?  or  would  it  not  be  more 


(tf)  For  tbe  purpose  of  com- 
puting the  average  duration  of  a 
penal  suit  in  France,  the  thirty 
volumes,  in  closely  printed  12mo., 
of  the  Causes  C^lbbres  were  exa- 
mined. It  was  not  in  every 
instance  that  the  duration  of  the 
suit  could  be  ascertained :  but,  in 
those  in  which  it  could,  the  ave- 
rage duration  turned  out  to  be 
near  fix  years.  (3  Benth.  Jud. 
£v.  174.)  In  this  country, 
when  there  is  no  winter  assize, 


and  where  the  Central  Criminal 
Court  has  not  jurisdiction,  a  party 
committed  in  the  month  of  Sep- 
tember for  a  serious  felonv  can- 
not  be  tried  until  the  following 
February  or  March. 

(o)  Introd.  sect.  2,  §  49,  note(ik). 

(x)  See  any  treatise  on  the 
practice  of  the  civil  law  in  criounai 
cases. 

(y)  See  Introd.  sect  2,  (  49, 
note  (k). 
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surprising  to  find  any  waiting  to  meet  the   course  of 
justice  (jzr)? 

§  446.  But  there  are  other  considerations,  inde-  9**'  ?®"" 
pendent  of  tribunals  or  their  practice,  which  might 
powerfully  influence  a  man  to  solicit  or  avoid  being 
tried  for  a  suspected  crime.  The  case  may  have  at- 
tracted much  public  attention,  and  a  strong  popular 
feeling  prevail  against  the  supposed  criminal.  And 
here  the  occasional  misconduct  of  the  public  press 
must  not  be  overlooked.  When  facts  have  come  to 
light  indicating  the  probable  commission  of  some  crime 
conspicuous  for  its  peculiarity  or  atrocity,  the  press  of 
this  country  has  too  often  foi^otten  the  honourable 
position  it  ought  to  occupy,  and  the  fearful  responsibi- 
lity consequent  on  the  abuse  of  its  power.  Under  colour 
of  a  horror  of  the  crime,  but  more  probably  with  the 
view  of  pandering  to  excited  curiosity  and  morbid  feel- 
ing, a  course  is  taken  calculated  to  deprive  of  all 
chance  of  a  fair  trial  the  unfortunate  individual  who  is 
suspected  of  it.  For  weeks  or  months  previous,  his' 
conduct  and  character  are  made  the  continual  subject 
of  condemnatory  discussion  ii^the  public  prints,  and  all 
places  within  the  sphere  of  their  influence.  Circum- 
stantial descriptions  of  the  way  in  which  the  crime  was 
committed,  and  sometimes  actual  delineations  of  it,  with 
the  accused  represented  in  the  very  act;  elaborate  his- 
tories of  his  past  life,  in  which  he  is  spoken  of  as  guilty 
of  crimes  innumerable ;  minute  accounts  of  his  conduct 
in  the  retirement  of  his  cell,  and  while  under  examina- 
tion ;  and  expressions  of  rage  and  wonder  that  he  has 
the  audacity  to  withhold  a  confession  of  his  guilt,  are 
daily  and  hourly  poured  forth.     In  one  case,  while  cer- 

(x)  What  a  picture  of  the  ttate  French  lawyer,  that  he  would  fly 

of    criminal    procedure    in    the  if  accused  of  stealing  the  steeples 

country  where  he  lived  is  pre-  of  Notre  Dame !    See  3  Benth. 

aented  by  the  declaration  of  the  Jud.  £v.  175. 
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tain  parties  were  awaiting  their  trial  for  murder,  the 
whole  scene  of  the  murder,  of  which,  of  course,  they 
were  assumed  to  be  the  perpetrators,  was  dramatized, 
and  represented  to  a  metropolitan  audience  (a).  The 
necessary  consequence  is,  that  a  firm  belief  of  the  guilt 
of  the  accused  is  imperceptibly  worked  into  the  minds 
of  the  better  portion  of  society,  while  the  rest  is  in- 
flamed to  the  highest  pitch  of  excitement  and  exaspera- 
tion against  him.  In  the  midst  of  all  this  he  is  brought 
to  trial,  which,  under  such  circumstances,  can  be  little 
better  than  a  mockery.  The  judge  and  jury  who  sit  in 
judgment  on  such  a  man  are  not  considered,  perhaps 
even  by  themselves,  as  individuals  chosen  to  decide  im- 
partially on  his  guilt  or  innocence ;  they  are  rather  ex- 
pected to  be  formal  registrars  of  a  verdict  of  condem- 
nation, already  iniquitously  given  against  him  by  society 
before  he  was  heard  in  his  defence. 

Offences  under       §  447.  We  must  not,  however,  dismiss  this  subject 
cbr^of^place.  without  observing  that  cases  sometimes  occur,  where  an 

offence  has  been  committed  under  the  prospect  of  im- 
punity offered  by  a  change  of  place  resolved  on  from 
other  motives.  ^    ' 

Ancient  laws  on  §  448.  Few  things  distinguish  an  enlightened  from  a 
"  "  ^*^  rude  and  barbarous  system  of  judicature  more  than  the 
way  in  which  they  deal  with  evidence.  The  former 
iveighs  evidence;  the  latter,  conscious  perhaps  of  its 
inability  to  do  so  with  effect,  or  careless  of  the  conse- 
quences of  error,  sometimes  rejects  it  in  masses,  and  at 
others  converts  pieces  of  evidence  into  rules  of  law,  by 
investing  with  conclusive  effect  some  whose  probative 

(a)  On  the  7th  of  January,  on   the  17th  of  October,  1823. 

1824,  John  Thurtell  and  Joseph  The  murder  was  dramatised  and 

Hunt  were  tried  and  ^x>nvicted  the  piece  played  at  the  Surrey 

on  unquestionable  evidence  for  Theatre  on  the  17th  of  November 

the  murder  of  William  Weare,  preceding  the  trial. 
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force  has  been  found  to  be  in  general  considerabk. 
Our  ancestors,  observing  that  guilty  persons  commonly 
fled  from  justice,  seem  to  have  adopted  the'  hasty  con- 
clusion that  it  was  only  the  guilty  who  did  so,  according 
to  the  maxim,  '^  Fatetur  facinua  qui  fugit  judicium  (ft)." 
Under  the  old  law  a  man  who  fled  to  avoid  being 
tried  for  treason  or  felony,  forfeited  all  his  goods  and 
chattels,  even  though  he^were  acquitted  (c) ;  and  in 
such  cases  the  jury  was  always  charged  to  inquire,  not 
only  whether  the  accused  were  guilty  of  the  offence,  but 
also  whether  he  fled  for  it,  and  if  so  what  goods  and 
chattels  he  had.  This  practice  was  not  formally  abo* 
lished  until  the  stat  7  &  8  Geo.  IV.  c.  28,  s.  6.  Nor 
was  the  notion  peculiar  to  the  English  law.  We  find 
traces  of  it  among  the  earlier  civilians,  who  lay  down, 
^  Reus  per  fugam  sui  pen^  accusator  existit  (d  )•" 
Among  the  later  (e\  as  well  as  in  modem  times  among 
ourselves,  more  correct  views  have  prevailed,  and  the 
evasion  of  justice  seems  now  nearly  reduced  to  its  true 
place  in  the  administration  of  the  criminal  law,  namely, 
that  of  a  drcttiKSlaitctf  —  a  fact  which  it  is  always  of  im- 
portance to  take  into  consideration,  and  combined  with 
others  may  supply  the  most  satis&ctory  evidence  of 
guilt,  but  which,  like  any  other  piece  of  presumptive 
evidence,  it  is  equally  absurd  and  dangerous  to  invest 
with  infallibility. 

§  449.    VI.    FsiJEl   INDICATED   BT   PASSIVB  DBPOBT-  VI.  Fear  mdi- 

M BUT,  tec. — ^The  emotion  of  fear  indicated  by  passive  dJ^^rSent"^* 

(ft)  5  Co.  109  b;  11  Co.  00  subitantiTe  crime  in  itself.  Howd. 

h;  Jenk.  Cent  1  Cae.  80.  262 ;  10  Ho.  St.  Tr.  1098. 

(c)  Go.  Utt.  373  s  and  b;  5  (d)  Voet  adPand.  lib.  22,  tit 

Co.  109  b;  19  Ho.  Si.  Tr.  1098.  3,  N.  5  ;  Nova  58,  c^i.  i. 

According  to  some  authoritiea,  (e)  Maicard.  de  Prob.  ConcL 

indeed,  tbis  forfeiture  was  inflict-  499;  Mattb.  de  Prob.  cap.  2,  N. 

ed  on  tfae  ground  tbst  the  flight  69 ;  Voet.  in  loc.  cit. 
was  a  contempt  of  the  biw  and 

M   M 
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deportment  when  a  party  is  accused,  or  perceives  that  he 
is  suspected  of  an  offence,  is  sometimes  relied  on  as  a 
criminative  circumstance.   The  folio wiag  physical  symp- 
toms may  be  indicative  of  fear : — ''  Blushing,  paleness, 
trembling,  fainting,  sweating,  involuntary  evacuations, 
weeping,  sighing,  distortions  of  the  countenance,  sob- 
bing, starting,  pacing,   exclamation,   hesitation,   stam- 
mering, faultering  of  the  voice,"  (/)  &c. ;  and,  as  the 
probative  force  of  each  of  these  depends  on  the  correct- 
ness of  the  inference  that  the  symptom  has  been  caused 
iDSrmative  cir-   by  fear  of  detection  of  the  offence  imputed,  two  classes 
cumsuncei.       of  infirmative  circumstances  naturally  present  themselves. 
1.  Emotion  doi    1st.  The  emotion  of  fear  may  not  be  present  in  the  mind 
^  of  the  individual.     Several  of  the  above  symptoms  are 

indicative  of  disease,  and  characteristic  of  other  emotions, 
such  as  surprise,  grief,  anger,  &c.  With  respect  to  the 
first,  for  instance,  *^  blushing,"  the  flush  of  fever  and  the 
glow  of  insulted  innocence  are  quite  as  common  as  the 
a.  EmotioD  not   crimson  of  guilt.     2ndly.  The  emotion  of  fear,  even  if 

connected  with  o  ,/ 

offenoe  im-        actually  present,  although  presumptive,  is  by  no  means 
P"  conclusive  evidence  of  guilt  of  the  offence  imputed.   The 

alarm  may  be  occasioned  by  the  consciousness  of  another 
crime,  committed  either  by  the  party  himself,  or  by  others 
connected  with  him  by  some  tie  of  sympathy,  on  whom 
judicial  inquiry  may  bring  down  suspicion  or  punish- 
ment iff) ;  or  even  by  the  recollection  of  a  fietct,  in  con- 
sequence of  which,  without  any  delinquency  at  all,  vexa- 
tion has  been,  or  is  likely  to  be,  produced  to  him  or 
them  (A).  To  these  may  be  added  the  apprehension 
of  condemnation  and  punishment  though  innocent,  or  of 
vexation  and  annoyance  from  prosecution — a  circum- 
stance the  weight  of  which,  like  tliat  of  the  evasion 
of  justice,  depends  very  considerably  on  the  character  of 
the  tribunal  before  which,  and  the  forms  of  criminal 
procedure  in  the  country  where   his  trial   is  to  take 

(/)  3  Benth.  Jud.  Ev.  153.  (g)  3  Bentb.  Jud.  Ev.  157. 

(A)  U  157. 
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place  (0.  Lastly,  the  rare,  though  no  doubt  possible, 
case  of  the  falsity  of  the  supposed  self-criminative  recol- 
lection (A).  E.  g.  an  habitual,  professed  thief  is  taken 
into  custody  for  a  theft;  that  he  should  shew  symptoms 
of  fear  is  natural  enough,  and,  confounding  one  of  his 
exploits  with  another,  may  (especially  if  the  time  of  the 
supposed  offence  be  very  remote),  imagine  himself  to 
recollect  a  theft  in  which,  in  truth,  he  bore  no  part  (/). 
Closely  allied  to  this  subject  is  the  inference  of  the  ex-  Confonon  of 
istence  of  alarm,  and  through  it  of  delinquency,  derived 
from  confusion  of  mind;  as  expressed  by  countenance, 
by  discourse,  by  conduct,  or  by  all  three  (m).  This,  how- 
ever, like  the  former,  is  subject  to  the  iniirmative  hypo- 
theses, 1st.  That  the  alarm  may  be  caused  by  the  appre- 
hension of  some  other  crime  or  some  disagreeable  circum- 
stance  coming  to  light  (n);  and,  2nd.  The  consciousness 
that,  though  innocent,  appearances  are  against  him  (o). 


mind. 


§  460.    YII.     FbAR    indicated    BT    a    desire    for  VII.  Fear  indi- 

8BCBECY. — ^The  presence  of  fear  may  be  evidenced  in  ^  for  swwcy. 
another  way,  namely,  by  acts  shewing  a  desire  for 
secrecy;  such  as  doing  in  the  dark  what,  but  for  the 
criminal  design,  would  naturally  have  been  done  in  the 
light ;  choosing  a  spot  supposed  to  be  out  of  the  view 
of  others,  for  doing  that  which,  but  for  the  criminal  de* 
sign,  would  naturally  have  been  done  in  a  place  open  to 
observation ;  disguising  the  person  (j>) ;  taking  measures 


(0  Supra,  f  445. 

(k)  3  Benth.  Jud.  Ev.  157. 

(/)  Id.  158. 

(m)  Id,  149. 

(n)  There  ii  a  weU-known  case 
of  a  man,  who  being  wrongly  sus- 
pected of  harbouring  a  person  ac- 
cused of  a  state  crime,  his  house 
and  even  his  bed-chamber  as  he 
was  lying  in  bed,  were  searched 
by  the  officers  of  justice.  He  had 
at  the  moment  in  bed  with  him  a 


female  whose  reputation  would 
have  been  ruined  by  the  disclo- 
sure, and  confusion,  more  or  less, 
he  must  have  betrayed.  His  pre- 
sence of  mind  saved  himself  and 
her,  by  uncovering  enough  of  her 
person  to  indicate  the  sex,  with- 
out betraying  the  individual.  See 
3  Benth.  Jud.  £v.  151  (note). 

(o)  3  Benth.  Jud.  Ev.  151. 

(p)  See  14  &  15  Vict,  c  19, 
s.  1. 

m2 
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to  remore  witnesses  from  the  scene  of  the  mtended  un- 
lawful action^  &c.  (g).  Acts  such  as  these  are  however 
frequently  capable  of  explanation.  1st  It  is  perfectly 
possible  that  the  design  of  the  person  seeking  secrecy 
may  be  altogether  innocent  (r).  The  lovers  of  servants, 
for  instance,  are  often  mistaken  for  thieves,  and  vice 
vers&  («).  2ndly.  The  design,  even  if  criminal,  may  be 
criminal  with  a  different  object,  and  of  a  degree  more  or 
less  culpable  than  that  attributed  (0 ;  as,  for  instance, 
where  a  man,  with  a  view  of  making  sport  by  alarming 
his  neighbours^  dresses  himself  up  to  pass  for  a  ghost  («). 


General  obser- 
Tations  od  tbe 
rabject  of  this 
McUon, 


§  461.  The  subject  of  the  present  section  may  fairly 
be  termed  the  Romance  of  Jurisprudence,  and  is  indeed 
one  of  the  few  parts  of  that  matterof-fact  science  in 
which  it  becomes  necessary,  under  penalty  of  the  gravest 
consequences,  to  gu&urd  against  illusions  of  the  imagina- 
tion. Unfortunately  for  the  interests  of  society,  the  true 
principleB  on  which  it  rests  have  not  always  been  under- 
stood or  adverted  to  by  those  entrusted  with  power,  and 
the  judicial  histories  of  every  country  supply  melancholy 
instances  where  the  safety  of  individuals  has  been  sacri- 
ficed to  the  ignorance,  hasten  or  misdirected  seal  of 
judges  and  jurymen  dealing  with  this  peculiar  mode  of 
proof.  The  consequence  has  been  to  raise  a  prejudice 
against  it,  so  that  a  declamation  on  the  dangers  of  con- 
victing on  presumptive  evidence  is  ever  sure  of  the  ready 
ear  of  a  popular  assembly.  Viewed  either  in  a  l^is- 
lative  or  professicmal  light  such  an  argument  is  scarcely 
No  form  of  ja-  deserving  serious  refutation.  No  form  of  judicial  evi- 
^^•ui^^^    dence  is  infallible — however  strong  in  itself,  the  degree 

of  assurance  resulting  from  it  amqunta  only  to  an  inde- 


{g)  3  Benth.  Jud.  £v.  160,161. 
(r)  Id.  162. 
(0  Id. 


(0  3  BeDtb.  Jud.  £▼.  162. 
(ti)  Id.  163. 
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finitely  high  degree  of  probability  (jr);  and  perhaps  as 
many  erroneocui  condemnations  have  taken  place  on 
false  or  mistaken  direct  testimony  as  on  presumptire 
proof  (£r).  Indeed,  the  most  unhappy  instances  are  where 
the  tribunal  has  been  deceived  by  suspicious  drcum- 
stances,  casual  or  forged,  coupled  with  fidse  direct  tes- 
timony ;  for  in  such  cases  the  two  species  of  evidence 
(though  each  fellacious  in  itself)  prop  up  each  other; 
and  as  in  the  important  transactions  of  life,  in  all  the 
moral,  and  most  of  the  physical  sciences,  we  are  com* 
pelted  to  rely  almost  exclusively  on  probable  or  pre* 
sumptive  reasoning  (a),  it  seems  difficult  to  suggest  why 
a  higher  degree  of  assurance  should  be  required  in 
judicial  investigations,  even  were  such  assurance  attaint- 
able. 


» 


§  452.  But  while  we  condemn  this,  perhaps  not  unna«-  Fallacy  of  the 
tund  error,  what  must  be  said  to  one  of  an  opposite  kind,  facts  oannot 
infinitely  more  mischievous  because  promulgated  by  an*  ^' 
thority  which  we  are  bound  to  respect, — namely,  the 
setting  presumptive  evidence  above  all  other  modes  of 
proof,  and  investing  it  with  infallibility?    Juries  have 
been  told  fiom  the  bench,  even  in  capital  cases,  that, 
''where  a  violent  presumption  necessarily  arises  from 
circumstsnces,  they  are  more  convincing  and  satis&ctory 
than  any  other  kind  of  evidence,  because  facts  cannot 


(y)  See  Introd.  teet  1,  f  27; 
tfid  Part  1,  cb.  1,  §  85. 

(jr)  For  eases  of  miatakentden- 
tiCy  see  tn/ro,  chap.  5.  On  the 
other  hand,  as  every  one  roust 
be  aware,  positive  direct  testi- 
mony has  frequently  its  origin  in 
wilftd  falsehood.  The  most  hei- 
nous oflenceSy  murder  not  ex- 
cepted, have  occasionally  been 
committed  with  the  view  of  after- 
wards accusing  innocent  persons 


of  them,  in  order  to  obtain  a  re- 
ward held  out  for  the  conviction 
of  ofienders.  At  Dublin,  in  Ja- 
nuary, 1842,  one  John  Delabunt 
was  convicted  and  executed  for 
an  offence  of  thb  nature.  See 
also  R.  ▼.  M' Daniel  and  oihen^ 
O.  B.  Sees.  1755,  reported  in  Fos- 
ter's C.L.  121. 

(a)  Locke  oB  the  Human  Un- 
derstanding, book  4,  chap.  14% 
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Ke(b)"  Numerous  remarks  might  be  made  on  this 
strange  position ;  the  first  which  presents  itself  is,  that 
the  moment  we  talk  of  any  thing  following  as  a  neces- 
tary  consequence  from  others  all  idea  of  presumptive 
reasoning  is  at  an  end  (c).  Secondly,  even  assuming  the 
truth  of  the  assertion  that  facts  or  circumstances  cannot 
lie,  still  so  long  as  witnesses  and  documents,  by  which 
the  existence  of  those  facts  must  be  established  ((f),  can, 
so  long  will  it  be  impossible  to  arrive  at  infaUiUe  con- 
clusions from  circumstantial  evidence.  But,  without 
dwelling  on  these  considerations,  look  at  the  broad 
proposition— /ac^5  cannot  lie.  Can  they  not,  indeed? 
When,  in  order  to  effect  the  ruin  of  a  poor  servant,  his 
box  is  opened  with  a  false  key,  and  a  quantity  of  goods 
stolen  from  his  master  deposited  in  it :  or,  where  a  man 
is  found  dead,  with  a  bloody  weapon  lying  beside  him, 
which  is  proved  to  belong  to  a  person  with  whom  he 
had  had  a  quarrel  a  short  time  before,  and  footmarks  of 
that  person  are  traced  near  the  corpse ;  but  the  murder 
has  in  reality  been  committed  by  a  third  person,  who, 
owii^  a  spite  to  both,  put  on  the  shoes  and  borrowed 
the  weapon  of  the  one  to  kill  the  other,— do  not  the  cir- 
cumstances Zie— wickedly,  cruelly  lie  (e)  ?  There  is  every 
reason  to  fear  that  a  blind  reliance  on  the  dictum, 
'^  circumstances  cannot  lie,"  has  occasionally  exercised 
a  mischievous  effect  in  the  administration  of  justice. 


(b)  Per  Legge,  B.,  in  the  case 
of  Mary  Blandy,  18  Ho.  St.  Tr. 
1187.  See  also,  per  Buller,  J., 
in  Donelian'i  caie,  Warwick. Sp. 
Ass.  1781,  Report  by  Gumey; 
per  Mounteney,  B.,  in  AnneUey  y» 
Earl  of  Angletea^  17  Ho.  St  Tr. 
1430;  Gilb.  Evid.  15f,  4th  Ed.; 
Paley's  Moral  and  Political  Philo- 
sophy, book  6,  chap.  9;  and  Chan- 
cellor D'Ai^esseau,  (CEuvres,) 
Tom.  12,  p.  647. 


(c)  See  mpra^  §  290,  note  (x). 

{d)  Domat,  Lois  Civilea,  Part.  1, 
liv.  3,  tit  6,  Preamb. ;  Theory  of 
Presumptive  Proof,  pp.  23  and  28. 

(e)  A  bad  case  of  this  latter 
kind  is  giren  in  the  Tbeoiy  of 
Presumptive  Proof,  Append,  case 
10.  See  also  the  case  of  Adrian 
Doue,  5  Causes  C^l^bres,  444, 
Ed.  Richer,  Amsterd.  1773;  and 
supra.  Part  2,  ch.  2,  on  Real  Evi- 
dence. 
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§  453,  In  dealing  with  judicial  evidence  of  all  kinds,  CaatiooB  to 
Ignorance  dogmatizes,  science  theorizes,  sense  judges.  ^^""•'•' 
The  right  application  of  presumptive,  as  of  other  species 
of  evidence,  depends  on  the  intelligence,  the  honesty,  and 
the  firmness  of  tribunals.  To  convict,  at  least  in  capital 
cases,  on  the  strength  of  a  single  circumstance,  is  always 
dangerous;  and  it  has  been  justly  observed,  that  when 
the  criminative  facts  of  a  presumptive  nature  are  more 
numerous,  most  of  the  erroneous  convictions  which  have 
taken  place  have  arisen  from  relying  too  much  on  gene- 
ral appearances,  when  no  inchoate  act  approaching  the 
crime  has  been  proved  against  the  accused  (/), 


§  454.  But  the  stream,  and  even  the  source  of  justice,  Snpentitioui 
may  be  poisoned  by  causes  of  mischief  irrespective  of  ''®^'**' 
the  text  of  laws  or  the  practice  of  tribunals.  One  of 
these,  from  the  influence  it  has  frequently  exercised 
in  capital  cases  when  the  proof  against  the  accused 
has  been  presumptive,  deserves  particular  attention.  We 
allude  to  the  prevalence  of  superstitious  notions,  which, 
although  much  diminished  by  the  march  of  enlighten^ 
ment  and  civilization,  are  by  no  means  extinct.  The 
days  are,  it  is  true,  gone  by  when  supernatural  agency 
was  allowed  to  supply  chasms  in  a  chain  of  proof, 
when  persons  were  condemned  to  death  on  the  tes-* 
timony  of  apparitions  (^),  or  of  corpses  bleeding  at 


{f)  Theory  of  Presumptive 
Proof,  58,  59. 

ig)  At  a  trial  in  1754,  for 
murder,  before  the  Court  of  Jus- 
ticiary in  Scotland,  two  witnesses 
were  allowed  to  swear  to  their 
having  seen  a  ghost  or  spirit  which 
they  said  had  told  them  where 
the  body  was  to  be  found,  and 
that  the  pannels  (i.  e.  the  accused) 
were  the  murderers.     Burnett's 


Crim.  Law  of  Scotland,  529. 
See,  also,  the  unfortunate  case  of 
John  Miles,  who,  in  some  degree 
at  least,  owed  his  conviction  few 
the  murder  of  his  friend  William 
Ridley,  to  the  reports  spread 
through  the  neighbourhood  that 
the  house,  the  scene  of  the  sup- 
posed murder,  (for  none  had  been 
committed  in  reality,  the  de- 
ceased having  accidentally  fallen 
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iheir  touch  (A) ;  but  the  spirit  of  superstitioii  is  ey^  the 
same.  There  is  a  notion,  still  very  prevalent  among  the 
lower  orders  of  society,  (Uioagh  not  by  any  means  con- 
fined to  the  lower  orders),  that  no  person  would  venture 
to  die  with  a  lie  in  his  month ;  and,  consequently,  that 
when  a  criminal  awaiting  his  execution,  especially  a  cri* 
minal  who  evinces  religious  feeling,  makes  a  solenm 
protestation  of  his  innocence,  no  dtemative  remains  but 
to  believe  him,  and  that  the  tribunal  by  whidi  he  was 
condemned  was  either  corrupt  or  mistaken.  It  is  diflEi- 
cult  to  imagine  a  fiaJlacy  more  dangerous  to  the  peace 
of  society  than  this.  Conceding  that  such  protestations 
are  always  deserving  attention  from  the  executive,  what 
is  there  to  invest  them  with  conclusive  e£fect,  in  op- 
position to  a  chain  of  presumptive  evid^ice  the  force 
of  which  falls  short  only  of  mathematical  demoostiu- 


into  a  deep  privy  where  no  one 
thought  of  looking  for  him,)  was 
haunted,  and  that  the  ghost  of 
the  deceased  had  appeared  to  an 
old  man  and  denounced  Miles  as 
his  murderer.  Theory  of  Pre- 
somptive  Proof,  Append,  case  5. 
(A)  Huberus,  Prael.  Jur.  Civ. 
lib.  22,  tit.  3,  N.  15,  when  speak- 
ing of  slight  presumptions,  says, 
*'  Hue  etiam  pertinet  fama  sive 
rumor,  et  fiiga,  itanftuxxti  tan- 
guinis  i  cadaoere,  ad  alicitjus  pr^" 
tentiantf  respectu  cdBdii,  Id  enfm 
ut  aliquando  dederit  occasionem 
homicids  detegendi,  ita  ssep^ 
aliis  causis,  licet  occultis  evenisse 
legitur."  See,  also,  Burnett  ubi 
iupra.  In  this  countiy,  in  the 
case  of  Mary  Norkott  and  others, 
who  were  tried  at  the  bar  of  the 
King's  Bench,  in  the  4  Car.  I. 
(162d— 9),  on  an  appeal  of  Uie 


murder  of  Jane  Norkott,  wife  of 
one  of  the  accused,  two  respect- 
able clergymen  swore  that,  the 
body  having  been  taken  out  of 
the  grave  and  laid  on  the  grass 
thirty  days  after  death,  and  o«e 
of  the  parties  required  to  toiicli 
it,  '<  the  brow  of  the  dead,  which 
before  was  of  a  livid  and  carrion 
colour,  began  to  have  a  dew,  or 
gentle  sweat,  arise  on  it,  whidi 
increased  by  degrees,  till  the  sweat 
ran  down  in  drops  on  the  ftce; 
the  brow  turned  to  a  lively  and 
fresh  colour,  and  the  deceased 
opened  one  of  her  eyes,  and  shut 
it  again;  and  this  opening  the 
eye  was  done  three  several  times; 
she  likewise  thrust  out  the  ting 
or  marriage  finger  three  times, 
and  pulled  it  in  again ;  and  the 
finger  dropped  blood  from  it  on 
the  grass."   14  Ho.  St  Tr.  1324. 
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tion?  The  criminftl,  it  is  argued,  is  standing  on  the 
confines  of  a  future  world, — ^true ;  but  perhaps  he  may 
not  bdiere  in  its  existence.  Take^  however,  the  strongest 
case.  Suppose  fats  faith  undoubted,  that  he  has  most 
assiduously  attended  to  every  religious  duty,  and  dis* 
played  up  to  the  very  moment  of  execution  a  becoming 
sense  of  contrition  for  past  offences  in  general,  yet 
solemnly  declares  his  innocence  of  the  crime  for  which 
he  is  about  to  suffer, — must  he  necessarily  be  believed  ? 
Is  there  nothing  else  to  be  taken  into  consideration? 
He  reflects  on  the  obloquy  which  an  avowal  of  his  guilt 
vrill  bring  on  his  family  and  connexions, — ^that  its  effect 
virill  be  to  expose  them  to  the  finger  of  scorn  for  gene- 
rations to  come,  and  possibly,  especially  among  the  lower 
order  of  Irish,  reduce  them  to  poverty,  or  drive  them  to 
self-expatriation.  With  all  this  continually  present  to 
his  mind  we  need  not  be  astonished  if  a  criminal,  whose 
notions  of  morality  were  perhaps  never  very  clear,  should, 
particularly  when  a  little  regard  for  his  own  memory 
is  taken  into  the  account,  delude  himself  into  the  belief 
that  a  false  protestation  of  innocence  to  avert  so  much 
evil  would  be  an  offence  of  an  extremely  venial  nature, 
if  not  deserving  positive  approbation.  We  must  not 
foi^et  the  position  in  life  and  the  character  of  the  per- 
sons who  commonly  make  these  protestations,  or  ex- 
pect them  to  see  vrith  the  eyes  of  philosophy  the  extent 
of  the  mischief  which  must  inevitably  result  from  a  con- 
viction in  the  public  mind  that  an  innocent  man  has 
been  sacrificed  by  a  mistaken  sentence.  The  imme- 
diate benefit  of  themselves,  their  families,  or  neigh- 
bours at  most,  form  the  boundary  line  of  their  vision, 
while  the  great  interests  of  society  are  lost  in  a  distant 
horizon.  The  judicial  histories  of  all  countries  fiimish 
examples  of  the  most  solemn  denunciations  of  the  un- 
justness  of  their  judges,  or  the  perjury  of  the  witnesses 
against  them,  made  by  criminals  the  blackness  of  whose 
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deeds  and  justice  of  whose  condemnation  no  rational 
being  could  doubt;  and  when  we  recollect  the  numerous 
instances  which  have  occurred  of  persons  making  ground- 
less confessions  o( guilt  {i)y  we  shall  cease  to  be  surprised 
at  false  assererations  of  innocence. 

(i)  See  infrOf  chap.  6. 


PRIMARY  AND  SECONDARY  ETIDENCE.  £39 


CHAPTER  II. 


PRIMARY  AND  SECONDARY  EVIDENCE. 

§  465.  The  exaction  of  original  evidence  is  unquestioD-  Primary  and 
ably  one  of  the  most  marked  features  of  English  law  (a).  ^^^"^  *^'" 
In  the  present  chapter  we  propose  to  consider  the  appli- 
cation of  this  principle  to  the  proof  of  instruments  and 
documents,  which  are  sufficiently  identified  by  descrip- 
tion, and  proximate  to  the  issues  raised,  to  be  at  least 
prima  facie  receivable  in  evidence.     Such  are  said  to  be 
the  "  Primary  evidence"  of  their  own  contents ;  and  the 
term  "  Secondary  evidence"  is  used  to  designate  any  de- 
rivative proof  of  them ;  such  as  memorials,  copies,  ab- 
stracts, recollections  of  persons  who  have  read  them,  &c. 
It  is  a  general  and  well-known  rule,  that  no  secondary  General  rale, 
evidence  of  a  document  can  be  received  until  an  excuse,  ^^^  not  re- 
such  as  the  law  deems  sufficient,  is  given  for  the  non-  ?***^  ^^^. 
production  of  the  primary.     Whether  a  proper  foun-  the  pnmary  is 
dation   has  been  laid  for  the   admission  of  secondary  '^counted  for. 
evidence  is  to  be  determined  by  the  judge,  and  if  this 
depends  on  a  disputed  question  of  fact  he  must  decide 
it  (6). 

§  466.  And  here  a  question  presents  itself  which  is  Whether  this 
alike  important  and  embarrassing — is  this  principle  con-  tends  to  evi- 
fined  to  evidence  in  causa,  or  does  it  extend  to  evidence  ^•"^  •^^'^ 

'  caosami 

extra  causam?    The  practice  relative  to  the  subject  is  Answers  of  the 
founded  on  the  following  questions  put  by  the  House  of  i^^%^  JJ 
Lords,  and  the  answers  of  the  judges,  during  the  pro-  iMt  eate, 

(a)  See  Introd.  sect.  1,  §  29,      Harvey  v.  Mitchell,  2  Moo.  & 
and  Part  1,  cb.  1,  ^§  87  ft  89.  R.  366 ;   Elmes  v.  Ogle,  15  Jur. 

(6)  Supra,  Part  1,  cb.  1,  ^  82;      180. 
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ceedings  against  Queen  Caroline,  in  1820(c).  ''First, 
Whether,  in  the  courts  below,  a  party,  on  cross-examina- 
tion, would  be  allowed  to  represent,  in  the  statement  of 
a  question,  the  contents  of  a  letter,  and  to  ask  the  wit- 
ness, whether  the  witness  wrote  b  letter  to  any  person 
with  such  contents,  or  contents  to  the  like  effect,  without 
having  first  shewn  to  the  witness  the  letter,  and  having 
asked  that  witness,  whether  the  witness  wrote  that 
letter,  and  his  admitting  that  he  wrote  such  letter?" 
"  Secondly,  Whether,  when  a  letter  is  produced  in  the 
courts  below,  the  court  would  allow  a  witness  to  be 
asked,  upon  shewing  the  witness  only  a  part  of,  or  one 
or  more  lines  of  such  letter  and  not  the  whole  of  it, 
whether  he  wrote  such  part  or  such  one  or  more  lines ; 
and,  in  case  the  witness  shall  not  admit  that  he  did  or 
did  not  write  the  same,  the  witness  can  be  examined  to 
the  contents  of  such  letter  V*  '*  TTiirdly,  Whether,  when 
a  witness  is  cross-examined,  and,  upon  the  production 
of  a  letter  to  the  witness  under  cross-examination,  the 
witness  admits  that  he  wrote  that  letter,  the  witness  can 
be  examined  in  the  courts  below,  whether  he  did  not,  in 
such  letter,  make  statements  such  as  the  counsel  shaD, 
by  questions  addressed  to  the  witness,  inquire  are  or  are 
not  made  therein ;  or  whether  the  letter  itself  must  be 
read  as  the  evidence  to  manifest  that  such  statements 
are  or  are  not  contained  therein ;  and  in  what  stage  of 
the  proceedings,  according  to  the  practice  of  the  courts 
below,  such  letter  could  be  required  by  counsel  to  be 
read,  or  be  permitted  by  the  court  below  to  be  read  ?" 
The  first  of  these  questions  the  judges  answered  in  the 
negative;  on  the  ground  that  "The  contents  of  every 
written  paper,  are,  according  to  the  ordinary  and  well- 
established  rules  of  evidence,  to  be  proved  by  the 
paper  itself,  and  by  that  alone,  if  the  paper  be  in 
existence;   the  proper  course,  therefore,  is  to  ask  the 

(c)  2  B.  &  B.  286—291. 
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witness,  whether  or  no  that  letter  is  of  the  handwriting 
of  the  witness.    If  the  witness  admits  that  it   is  of 
his  or  her  handwriting,   the  cross-examining  counsel 
may,  at  his  proper  season,  read  that  letter  as  evidence, 
and,  when  the  letter  is  produced,  then  the  whole  of  the 
letter  is  made  evidence.     One  of  the  reasons  for  the  rule 
requiring  the  production  of  written  instruments  is,  in 
order  that  the  court  may  be  possessed  of  the  whole.     If 
the  course,  which  is  here  proposed,  should  be  followed, 
the  cross-examining  counsel  may  put  the  court  in  pos- 
session only  of  a  part  of  the  contents  of  the  written 
paper;  and  thus  the  court  may  never  be  in  possession 
of  the  whole,  though  it  may  happen,  that  the  whole,  if 
produced,  may  have  an  effect  very  different  from  that 
which  might  be  produced  by  a  statement  of  a  part" 
The  first  part  of  the  second  question,  namely,  '^  Whether, 
when  a  letter  is  produced  in  the  courts  bdow,  the  court 
would  allow  a  witness  to  be  asked,  upon  shewing  the 
vritness  only  a  part  or  one  or  more  lines  of  such  letter, 
and  not  the  whole  of  it,  wheAer  he  wrote  such  part?" 
the  judges  thought  should  be  answered  by  them  in  the 
affirmative  in  that  form ;  but  to  the  latter,  **  and  in  case 
the  witness  shall  not  admit  that  he  did  or  did  not  write 
such  part,  whether  he  can  be  examined  as  to  the  con- 
tents of  such  letter,"  they  answered  in  the  negative,  for 
the  reasons  already  given,  namely,  that  the  paper  itself 
is  to  be  produced,  in  order  that  the  whole  may  be  seen, 
and  the  one  part  explained  by  the  other.    To  the  first 
part  of  the  third  question  Lord  Chief  Justice  Abbott 
ans.wered  as  follows: — ''The  judges  are  of  opinion,  in 
the  case  propounded,  that  the  counsel  cannot,  by  ques- 
tions addressed  to  the  witness,  inquire  whether  or  no 
such  statements  are  contained  in  the  letter;  but,  that 
the  letter  itself  must  be  read  to  manifest  whether  such 
statements  nre  or-  are  not  contained  in  that  letter.     In 
delivering  this  opinion  to  your  lordships,  the  judges  do 
not  conceive  that  they  are  presuming  to  offer  to  your 


542  BECONDART  BULBS  OP  BVIDBNCE. 

lordships  any  new  rule  of  evidence,  now,  for  the  first 
time,  introduced  by  them ;  but,  that  they  found  their 
opinion  upon  what,  in  their  judgment,  is  a  rule  of  evi- 
dence as  old  as  any  part  of  the  common  law  of  England, 
namely,  that  the  contents  of  a  written  instrument,  if  it  be 
in  existence,  are  to  be  proved  by  that  instrument  itself, 
and  not  by  parol  evidence."    To  the  latter  part  of  the 
question  he  returned  for  answer,  ''The  judges  are  of 
opinion,  according  to  the  ordinary  rule  of  proceeding  in 
the  courts  below,  the  letter  is  to  be  read  as  the  evidence 
of  the  cross-examining  counsel,  as  part  of  his  evidence 
in  his  turn,  after  he  shall  have  opened  his  case ;  that  that 
is  the  ordinary  course ;  but  that,  if  the  counsel,  who  is 
cross-examining,  suggests  to  the  court  that  he  wishes  to 
have  the  letter  read  immediately,  in  order  that  he  may, 
after  the  contents  of  that  letter  shall  have  been  made 
known  to  the  court,  found  certain  questions  upon  the 
contents  of  that  letter,  to  be  propounded  to  the  witness, 
which  could  not  well  or  effectually  be  done  without  read- 
ing the  letter  itself,  that  becomes  an  excepted  case  in  the 
courts  below,  and,  for  the  convenient  administration  of 
justice,  the  letter  is  permitted  to  be  read  at  the  sugges- 
tion of  the   counsel,   but  considering  it,  however,  as 
part  of  the  evidence  of  the  counsel  proposing  it,  and 
subject  to  all  the  consequences  of  having  such  letter  con- 
sidered as  part  of  his  evidence."    The  foregoing  ques- 
tions and  answers  were  followed  by  this  (rf) :  "  Whether, 
according  to  the  established  practice  in  the  courts  be- 
low, counsel  cross-examining  are  entitled,  if  the  counsel 
on  the  other  side  object  to  it,  to  ask  a  witness  whether 
he  has  made  representations  of  a  particular  nature,  not 
specifying  in  his  question  whether  the  question  refers  to 
representations  in  writing  or  in  words?"     Lord  Chief 
Justice  Abbott  delivered  the  following  answer  of  the 
judges : — ''  The  judges  find  a  difficulty  to  give  a  distinct 
answer  to  the  question  thus  proposed  by  your  lordships, 

(d)  2  B.&B.  292-294. 


PRIMARY  AND  8BCONDART  EVIDENCE.  543 

either  in  the  aflSrmatiye  or  negative,  inasmuch  as  we  are 
not  aware  that  there  is,  in  the  courts  below,  any  esta^ 
blished  practice  which  we  can  state  to  your  lordships  as 
distinctly  referring  to  such  a  question  propounded  by 
counsel  on  cross-examination,  as  is  here  contained ;  that 
is,  whether  the  counsel  cross-examining  are  entitled  to 
ask  the  witness  whether  he  has  made  such  representa* 
tion ;  for  it  is  not  in  the  recollection  of  any  one  of  us 
that  such  a  question,  in  those  words,  namely,  *  whether 
a  witness  has  made  such  and  such  representation,'  has 
at  any  time  been  asked  of  a  witness.  Questions,  how- 
ever, of  a  similar  nature  are  frequently  asked  at  nisi 
prius,  referring  rather  to  contracts  and  agreements,  or 
to  supposed  contracts  and  agreements,  than  to  decla* 
rations  of  the  witness;  as,  for  instance,  a  witness  is 
often  asked,  whether  there  is  an  agreement  for  a  cer* 
tain  price  for  a  certain  article, — an  agreement  for  a 
certain  definite  time, — ^a  warranty, — or  other  matter  of 
that  kind,  being  a  matter  of  contract;  and,  when  a 
question  of  that  kind  has  been  asked  at  nisi  priusj  the 
ordinary  course  has  been  for  the  counsel  on  the  other 
side,  not  to  object  to  the  question  as  a  question  that 
could  not  properly  be  put,  but  to  interpose,  on  his  own 
behalf,  another  intermediate  question;  namely,  to  ask 
the  witness  whether  the  agreement  referred  to  in  the 
question  originally  proposed  by  the  counsel  on  the  other 
side,  was  or  was  not  in  writing ;  and,  if  the  witness  an- 
swers that  it  was  in  writing,  then  the  inquiry  is  stopped, 
because  the  writing  must  be  itself  produced. — My  lords, 
therefore,  although  we  cannot  answer  your  lordships' 
question  distinctly  in  the  affirmative  or  the  negative,  for 
the  reason  I  have  given,  namely,  the  want  of  an  esta* 
blished  practice  referring  to  such  a  question  by  counsel ; 
yet,  as  we  are  all  of  opinion  that  the  witness  cannot 
properly  be  asked,  on  cross-examination,  whether  he  has 
written  such  a  thing,  (the  proper  course  being  to  put  the 
writing  into  his  hands,  and  ask  him  whether  it  be  his 
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writnigy)  ooDsideriiig  the  question  proposed  to  us  by 
your  lordships,  with  reference  to  that  principle  of  law 
which  requires  the  writing  its^  to  be  produced,  and 
with  reference  to  the  course  that  ordinarily  takes  place 
on  questions  relating  to  contracts  or  agreements,  we, 
each  of  us,  think,  that  if  such  a  question  were  propounded 
before  us  at  nUiprius,  and  objected  to,  we  should  direct 
the  counsel  to  separate  the  question  into  its  parts.  My 
lords,  I  find  I  have  not  expressed  myself  with  the  clear- 
ness I  had  wished,  as  to  dividing  the  question  into  parts. 
I  beg,  therefore,  to  inform  the  House,  that,  by  dividing 
the  question  into  parts,  I  mean,  that  the  counsel  would 
be  directed  to  ask  whether  the  representation  had  been 
made  in  writing  or  by  words.  If  he  should  ask,  whether 
it  had  been  made  in  writing,  the  counsel  on  the  other 
side  would  object  to  the  question;  if  he  should  ask 
whether  it  had  been  made  by  words,  that  is,  whether  the 
witness  had  said  so  and  so,  the  counsel  would  un* 
doubtedly  have  a  right  to  put  that  question,  and  pro- 
bably no  objection  would  be  made  to  it'* 

Examination  of      §  467.  The  rule  that  an  advocate  who  has  a  documoit 
^^™*  in  his  possession  shall  not  represent  its  contents  to  a 

witness,  may  possibly  be  defended  on  the  ground  that 
whoever  uses  a  document  in  a  court  of  justice  has  no 
right  to  suppress  any  part  of  it,  or  prevent  its  speaking 
for  itself;  although  the  fitness  of  extending  even  this 
principle  to  evidence  extra  causani  is  not  beyond  dispute. 
But  whether  a  witness  may  be  asked,  with  a  view  to  ieU 
hu  memory  or  credit,  if  he  has  ever  made  a  representation, 
not  specifying  whether  verbal  or  written;  or  has  written 
a  letter,  not  saying  to  whom,  when,  or  under  what  cir- 
cumstances ;  in  which  representation  or  letter  he  has  made 
statements  inconsistent  with  the  evidence  given  by  him 
in  caus&,  is  a  much  larger  question.  Some  authorities 
consider  that  the  above  answers  of  the  judges  have  not 
resolved  it  in  the  negative,  and  that  they  were  all  based 
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on  the  assumption  that  the  letter  was  in  the  possession 
of  the  cross^xamining  counsel  (e).  In  practice,  however, 
a  different  construction  is  put  on  them ;  and  we  should  at 
once  dismiss  the  subject,  had  not  that  practice  been  con* 
demned  by  text  writers  on  the  law  of  evidence,  and 
the  above  answers  of  the  judges  made  matter  of  much 
animadversion  (/).  And  here  it  may  be  doubted  how 
far  the  proceedings  in  Queen  Caroline's  case  are  binding 
on  tribunals,  the  answers  of  the  judges  to  the  House  of 
Lords  having  no  binding  force  per  se ;  and  although  in 
that  case  the  house  adopted  and  acted  on  those  answers, 
it  was  not  sitting  judiciaJly,  but  with  a  view  to  legislation, 
which  finally  proved  abortive. 

§  468.  Now  it  can  hardly  escape  notice  that  throughout 
the  answers  of  the  judges  on  the  occasion  in  question, 
''  written  instrument*'  and  **  document"  are  assumed  to 
be  convertible  terms,  a  fallacy  which  has  led  to  more 
errors  than  one.  A  letter  is  not,  at  least  in  general,  a 
written  instrument,  and  therefore  taking  the  maxim  of 
the  common  law  to  be  as  stated  by  Abbott,  C.  J.,  a  letter 
does  not  fell  within  its  meaning.  But  is  it  true  as  a 
historical  fact,  that  'Mt  is  a  rule  of  evidence  as  old  as  any 
part  of  the  common  law  of  England  that  the  contents  of 
a  written  instrument"  (jk  fortiori  the  contents  of  a  written 
document  not  coming  within  the  description  of  an  in- 
strument), **  if  it  be  in  existence,  are  to  be  proved  by  that 
instrument  (or  document)  itself,  and  not  by  parol  evi* 
dence  ?"  And  if  this  be  so,  is  ''parol  evidence"  here  to 
be  understood  as  comprehending  every  form  of  verbal, 
derivative,  and  extrinsic  evidence?  And  is  it  further 
true  that  the  rule  has  at  every  period  of  our  legal  history 
been  applied  to  evidence  extrsL  causam?  and  did  the 
judges  in  Queen  Caroline's  case  mean  to  convey  this  idea 

(«)  Ph.  &  Am.  Ev.  932.  seq.;  Stark.  £v.  221—227,  4th 

(/)  Ph.  &  Am.  £v.  031,  el      Ed. ;  Tayl  Evid.  §  1057. 

N  N 
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when  they  spoke  of  how  the  contents  of  a  written  instra- 
ment  were  to  be  proved?  It  would  be  difficult  either 
to  prove  or  disprove  directly  what  was  the  practice  in 
former  times  in  this  respect  relative  to  evidence  extra 
causam,  our  actual  law  of  evidence  being  of  compara- 
tively modem  growth,  and  our  ancient  books  affording 
very  slender  information  as  to  what  questions  may  be 
put  on  cross-eiamination,  as  distinguished  from  exami- 
nation in  chief.  But  it  is  by  no  means  clear  that  even 
in  this  latter  case  our  ancestors  extended  the  principle 
requiring  primary  proof  beyond  records,  deeds,  and  per- 
haps written  instruments  in  general.  The  reasons  given 
by  the  old  lawyers  for  rejecting  derivative  or  extrinsic 
evidence  have  manifest  reference  to  such  (g)y  whfle  all 
other  documents  seem  to  have  been  considered  as  mere 
''  paroL"  And  this  view  seems  supported  by  the  traces 
of  the  ancient  practice  which  have  oome  down  to  us. 
In  the  State  Trials  we  constantly  find  the  contttits  of 
documents  given  by  witnesses  fix>m  recollection  (A) ;  but 
then  the  circumstance  that  thoae  were  decisions  in  state 
prosecutions,  during  very  excited  times,  detracts  from 
their  value  as  accurate  representations  of  the  ordinaiy 
practice  of  the  period.  It  is,  however,  tolerably  oertain 
that,  so  late  at  least  as  the  latter  end  of  the  sixte^ih 
century,  all  other  forms  of  derivative  evidence,  such  as 
hearsay,  Sec,,  were  received  as  evidence  in  causa,  their 
weakness  being  only  matter  of  observation  to  the  jury  (i)« 
Now  it  seems  improbable  that  while  hearsay  evidence 
was  receivable  in  chirf  within  three  centuries  of  our  own 
times,  a  witness  could  not,  from  the  earliest  period  of 
Kngliflh  law,  be  asked  on  crasH-^ambuUkm  either  the 
contents  of  the  most  ordinary  document,  or  whether  he 
ever  made  a  representation  of  some  particular  fact,  be- 
cause  by  possibility  it  might  turn  out  that  he  had  not 
done  so  verbally. 

(g)  Part  2,  ch.  3,  §  219.  (i)  Part  1,  ch.  2. 

(A)  Part  1,  ch.  2,  f  114. 
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I  459.  In  dealing  with  thii  subject,  much  reliance  is 
commonly  placed  on  an  analogy  drawn  from  the  rule  of 
pleading  which,  previous  to  the  16  &  16  Vict  c.  76, 
B.  65,  required  profert  to  be  made  of  deeds  and  some 
other  species  of  writings.  This  seems  founded  chiefly 
on  Dr.  LejufieUTs  case  (A),  where  it  is  stated  that  **  the 
reason  that  deeds  being  so  pleaded  shall  be  shewed  to 
the  court,  is,  that  to  every  deed  two  things  are  requisite 
and  necessary ;  the  one,  that  it  be  sufficient  in  law,  and 
that  is  called  the  legal  part,  because  the  judgment  of 
that  belongs  to  the  judges  of  the  law ;  the  other  con- 
cerns matter  of  fact,  sc.  if  it  be  sealed  and  delivered  as 
a  deed,  and  the  trial  thereof  belongs  to  the  country. 
And  therefore  every  deed  ought  to  approve  itself,  and  to 
be  proved  by  others :  approve  itself  upon  its  shewing 
forth  to  the  court  in  two  manners.  1.  As  to  the  compo- 
sition of  the  words  to  be  sufficient  in  law,  and  the  court 
ahaU  judge  that.  2.  That  it  be  not  razed  or  interlined 
in  material  points  or  places,  and  upon  that  also  in  an- 
cient time  the  judges  did  judge  upon  their  view  the 
deed  to  be  void,  as  appears  in  7  Edw.  III.  67.  26 
Edw.  III.  41.  41  Edw.  III.  10.  &c.  but  of  late  times 
the  judges  have  left  that  to  be  tried  by  the  jury,  s.  if 
the  razing  or  interlining  was  before  the  delivery.  3. 
That  it  may  appear  to  the  court  and  to  the  party,  if  it 
was  upon  condition,  limitation,  or  with  power  of  revocar 
tion,  &c.  to  the  intent  that  if  there  be  a  condition,  limi- 
tation, or  power  of  revocation  in  the  deed,  if  the  deed 
be  poll,  or  if  there  wants  a  counterpart  of  the  indenture, 
the  other  party  may  take  advantage  of  Ihe  condition^ 
limitation,  or  power  of  revocation,  and  therewith  (Litt 
c.  Conditions,  f.  90,  91 ;  40  Ass.  34)  agree.  And  these 
are  the  reasons  of  the  law,  that  deeds  pleaded  in  court 
shall  be  shewed  forth  to  the  court''  It  was  accord- 
ingly held  in  that  case  that  the  defendant  was  bound  to 


(k)  10  Co.  92. 

N  n2 
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make  profert  of  the  letters-patent  on  which  he  redted 
his  justification  of  the  trespass  complained  of;  but  whe- 
ther what  follows  the  passage  just  quoted  is  to  be  read 
as  the  language  of  the  court  or  of  ttie  reporter,  is  not  so 
easy  to  say.  '*  And  therefore  it  appears,  that  it  is  dan- 
gerous to  suffer  any  who  by  the  law  in  pleading  ought 
to  shew  the  deed  itself  to  the  court,  upon  the  general 
issue  to  prove  in  evidence  to  a  jury  by  witnesses  that 
there  was  such  a  deed,  which  they  have  heard  and 
read;  or  to  prove  it  by  a  copy:  for  the  viciousness, 
rasures,  or  interlineations,  or  other  imperfections  in  these 
cases,  will  not  appear  to  the  court ;  or  peradventure  the 
deed  may  be  upon  condition,  limitation,  with  power  of 
revocation,  and  by  this  way  truth  and  justice  and  the 
true  reason  of  the  common  law  would  be  subverted. 
But  yet  in  great  and  notorious  extremities,  as  by  ca- 
sualty of  fire,  that  all  his  evidences  were  burnt  in  his 
house,  there  if  that  should  appear  to  the  judges,  they 
may,  in  favour  of  him  who  has  so  great  a  loss  by  fire^ 
suffer  him  upon  the  general  issue  to  prove  the  deed 
in  evidence  to  the  jury  by  witnesses,  that  affliction  be 
not  added  to  affliction ;  and  if  the  jury  find  it,  although 
it  be  not  shewed  forth  in  evidence,  it  shall  be  good 
enough,  as  appears  in  28  Ass.  p.  3.  but  in  12  Ass.  p. 
16.  the  judges  would  not  suffer  a  deed  to  be  given  in 
evidence  which  was  not  shewed  forth  to  the  jury. 
Vide  26   Ass.  p.  2,  the  like  (Z)." 


»**»** 


(/)  The  two  cases  from  the 
book  of  Assizes  will  be  found  on 
examination  to  fall  very  far  short 
of  the  general  proposition  which 
they  are  dted  to  support.  The 
26  Ass.  pi.  2,  is  perhaps  a  little 
obscure;  but  the  12  Ass.pl.  16, 
is  as  follows : — "  Trove  fuit  per 
verdict  d'assize,  que  les  tene^ 
ments  fueront  dones  a  B.  et  a  R. 
per  un  chartre  que  voloit  ceuz 
parolx,  Dedi,  etc    £t  les  defend- 


ants fueront  les  files  B.  et  R. 
et  le  pi*  le  fitz  B.  d'une  autre  feme. 
£t  pur  ceo  que  garrant  ne  cbiet 
pas  en  lour  conis.  que  deveroat 
£iire  le  tail,  et  la  chartre  ne  fuit 
pas  monstre  en  evidence  ne  pled, 
agarde  fuit  que  le  fitz  recover, 
&c.,  uncore  les  files  pled  que  la 
terre  fuit  don  en  tail,  etc.  Quaere, 
si  la  chart  ust  este  monstre,  si  la 
tail  ust  ette  e  les  files." 
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''  Also  (m)  the  deed  ought  not  only,  as  hath  been  said, 
to  approve  itself,  but  it  ought  to  be  proved  by  others, 
so.  by  witnesses,  that  it  was  sealed  and  delivered ;  for 
otherwise  although  the  fabric  and  composition  of  the 
deed  be  legal,  yet  without  the  other  it  is  of  no  effect." 

• 

§  460.  Although  one  object  of  profert  may  have  been 
to  enable  the  court  to  judge  by  inspection  of  the  suffi- 
ciency of  the  deed  relied  on,  yet  Serjeant  Stephen,  no 
mean  authority  on  such  matters,  questions  whether  the 
practice  originated  in  this  view,  and  thinks  that  the 
producing  the  deed  was  only  a  compliance  with  the 
general  rule  of  pleading  which  requires  all  affirmative 
pleadings  to  be  supported  by  an  offer  of  some  mode  of 
proof  (n).  In  ancient  times,  when  a  cause  turned  on  a 
deed,  the  witnesses  to  the  deed  acted  in  some  degree  as 
a  jury,  and  were  brought  in  by  a  process  analogous  to  a 
jury  process  (o);  and  the  object  of  laying  the  deed  before 
the  court  veas  to  enable  them  to  see  whether  it  was  suf- 
ficient in  law  if  proved,  and  if  so,  to  issue  process  to 
bring  in  the  witnesses.  In  confirmation  of  this  it  is 
to  be  observed  that,  at  least  in  general,  no  profert  was 
required  of  a  document  not  falling  within  the  technical 
definition  of  a  deed  (jj) ;  however  completely  an  action 
or  defence  might  rest  on  it,  as  an  agreement  not  under 
seal  {q) ;  or  however  indispensable  its  production  at  the 
trial,  as  a  bill  of  exchange  (r).  And  even  of  a  deed  no 
profert  was  required  unless  the  party  pleading  claimed 
or  justified  under  it,  nor  even  then  unless  be  relied  on 
its  direct  and  intrinsic  operation(«). 

§  461.  But  whatever  value  may  be  attributed  to  the 

(m)  10  Co.  93  a.  (p)  Steph.  Plead.  483, 5th  Ed. 

(n)   Steph.  Plead.   485;   and  (9)  Steph.  in  loc.  cit 

Append,  note  68,  5th  Ed.  (r)  See   Ramuz  v.  Crowe,  1 

(o)  Co.  Lht  6  h;  Bio.  Ahr.  Ezch.  167. 

tit  Testmoignei.  («)  Steph,  Plead.  484,  5ih  Ed. 
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luialogy  from  the  theory  of  profert,  there  are  other 
analogies  much  more  to  the  purpose  the  other  way. 
AH  other  forms  of  derivatiye  and  remote  evidence ;  such 
as  hearsay,  res  inter  alios  gesta,  opinion  evidence,  and 
the  like,  may,  in  most  instances  at  least,  be  used  to  test 
the  credit  of  witnesses ;  and  even  the  judges  in  Queen 
Caroline's  case  concede  that  a  witness  may  be  asked 
whett\er  he  ever  made  a  verbal  representation  inconsist- 
ent with  the  evidence  he  has  already  given.  Now,  as  it 
is  indisputable  that  if  that  verbal  representation  were 
made  to  a  third  party  it  would  not  be  evidence  in 
chief,  why  is  it  evidence  on  cross-examination?  The 
answer  is  obvious— that  if  the  witness  were  tmtraly  to 
deny  having  given  a  certain  account  of  the  transaction 
to  which  he  has  deposed,  it  would  shew  a  defect  either  in 
his  memory  or  in  his  honesty ;  but  does  not  this  apply  i 
fortiori  to  a  statement  reduced  to  writing,  seeing  that  a 
man  is  certainly  less  likely  to  forget  what  he  has  taken 
the  pains  to  write  down  ?  Then,  however,  it  is  said,  a 
portion  of  the  writing  might  be  suppressed,  so  that  the 
,  court  and  jury  would  not  see  the  tohole  of  it ;  but  this 
argument  would  exclude  the  verbal  representation ;  for 
this  latter  might  have  been  made  in  a  conversatioQ  part 
of  which  is  suppressed,  and  the  whole  of  which  ts^en 
together,  (the  rest,  be  it  observed,  can  be  extracted  on 
re-rcxamination,  or  given  by  the  witness  himself  in  the 
way  of  explanation),  would  give  a  wholly  different  colour 
to  the  matter.  By  requiring  the  document  containing 
the  supposed  contradiction  to  be  put  into  the  hands  of 
the  witness  in  the  first  instance  the  great  principle  of 
cross-examination  is  sacrificed  at  once.  When  a  man 
gives  certain  evidence,  and  the  object  is  to  shew  that  he 
has  on  a  former  occasion  given  some  different  account, 
common  sense  tells  us  that  the  way  of  bringing  about  a 
contradiction  is  to  ask  him  if  he  has  ever  done  so ;  in 
order  that  he  may  have  no  intimation  of  the  time,  place, 
or  circumstances  alluded  to,  or  consequently  of  what 


PRIMABT  AKD  8E00NDABT  BVIDBNOE.  651 

means  are  available  to  contradict  and  discredit  him.  Yet, 
according  to  the  received  practice,  if  the  witness  has 
taken  the  precaution  to  reduce  his  previous  statement 
to  writing,  the  writing  must  be  put  into  his  hands,  ac- 
companied by  the  question  whether  he  wrote  it ;  thus 
giving  him  full  warning  of  the  danger  he  has  to  avoid, 
and  full  opportunity  of  shaping  his  answers  to  meet  it. 

§  462.  The   principles  laid   down  by  the  judges  in  Reaotutiont  of 
Queen's  Caroline  case  have  been  rathar  extensively  ap-  u^Ver^e  &  7 
plied.    After  the  passmg  of  the  6  &  7  Will.  IV.  c.  1 14,  Will.  iv.  c. 
which  allows  prisoners  on  trial  for  felony  to  make  their 
full  defence  by  counsel ;   twelve  of  the  judges  having 
assembled  to  choose  the  spring  circuits  of  1837,  agreed 
to  the  following,  among  other  resolutions  (0  :-^ 

'*  1.  Where  a  witness  for  the  crown  has  made  a  de- 
position before  a  magistrate,  he  cannot,  upon  his  cross- 
examination  by  the  prisoner's  counsel,  be  asked  whether 
he  did  or  did  not,  in  his  deposition,  make  such  or  such 
a  statement,  until  the  deposition  itself  has  been  read,  in 
order  to  manifest  whether  such  statement  is  or  is  not 
contained  therein;  and  such  deposition  must  be  read 
as  part  of  the  evidence  of  the  cross-examining  counsel* 

^  2.  After  such  deposition  has  been  read,  the  prisoner's 
counsel  may  proceed  in  his  cross-examination  of  the 
witness  as  to  any  supposed  contradiction  or  variance 
between  the  testimony  of  the  witness  in  court  and  his 
former  deposition ;  after  which  the  counsel  for  the  pro- 
secution may  reexamine  the  witness,  and  after  the  pri- 
soner's counsel  has  addressed  the  jury,  will  be  entitled 
to  the  reply.  And  in  case  the  oeMmsel  for  the  prisoner 
comments  on  any  supposed  variance  or  contradiction, 
without  having  r«Kl  the  deposition,  the  court  may  direct 
it  to  be  read,  and  the  counsel  for  the  prosecution  will 
be  entitled  to  reply  upon  it. 

(0  7  C.  &  P.  67e. 
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**  3.  The  witness  cannot,  in  cross-examination^  be  com- 
pelled to  answer,  whether  he  did  or  did  not  make  such 
or  such  a  statement  before  the  magistrate,  until  after  his 
deposition  has  been  read,  and  it  appears  that  it  contains 
no  mention  of  such  statement.  In  tiliat  event  the  counsel 
for  the  prisoner  may  proceed  with  his  cross-examination : 
and  if  the  witness  admits  such  statement  to  have  been 
made,  he  may  comment  upon  such  omission,  or  upon  the 
effect  of  it  upon  the  other  part  of  his  testimony ;  or  if 
the  witness  denies  that  he  made  such  a  statement,  the 
counsel  for  the  prisoner  may  then,  if  such  statement  be 
material  to  the  matter  in  issue,  call  witnesses  to  prove 
that  he  made  such  statement.  But  in  either  event, 
the  reading  of  the  deposition  is  the  pri^ner's  evidence, 
and  the  counsel  for  the  prosecution  will  be  entitled  to 
reply." 

Practice  since        §  463.  Although  these  resolutions  are  not  binding  per 
tions.  se,  not  bemg  the  decision  of  a  court  m  a  judicial  pro- 

ceeding, they  have  been  followed  in  practice  ever  since. 
And  in  order  to  prevent  any  evasion  of  them,  it  has  been 
held,  that  a  witness  cannot  be  asked  on  cross-examina- 
tion if  he  ever  made  a  statement  inconsistent  with  his 
evidence  in  chief,  but  that  the  question  must  be  guarded 
with  the  saving  clause  that  the  party  interrogating  is 
not  referring  to  what  may  have  taken  place  before  the 
committing  magistrate  («),  or  coroner  (x),  as  the  case 
may  be.  The  anticipating  passible  objections  has  been 
truly  designated  by  C.  J.  Hale,  **  leaping  before  one 
comes  to  the  stile  (y).''  Suppose  the  witness,  instead  of 
making  the  inconsistent  statement  on  his  examination 
before  the  committing  magistrate  or  coroner,  had  made 
it  by  deed,  or  matter  of  record,  or  even  by  letter,  his 
parol  account  of  it  would,  according  to  Qtteen  Caroline's 

(»)  R.  7.  Shellard,  9  C.  &  P.  (x)  R.  v.  Ho^t/en,  8  C.  &  P.  606. 

277.  (y)  1  Ventr.217. 
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case,  be  inadmissible;  still  it  has  not  yet  been  thought 
necessary  to  require  the  cross-examining  counsel  to  ne- 
gative these  various  hypotheses  by  the  mode  of  putting 
bis  questions.  A  question  has  also  arisen  whether,  al- 
though a  witness  cannot  be  asked  what  he  said  before 
the  committing  magistrate  unless  his  deposition  be  either 
put  in  evidence,  or  it  is  proved  that  the  testimony  given 
by  him  on  that  occasion  was  not  taken  down  in  writing, 
if  the  witness  has  signed  the  deposition  so  made  by  him, 
a  cross-examining  counsel  at  the  trial  may  put  it  into  his 
hand  as  a  memorandum  to  refresh  his  memory,  and  ask 
him  if  after  having  read  it  he  still  persists  in  the  evi- 
dence given  by  him  in  chief.  This  course  was  allowed 
in  several  instances  (^r),  but  was  disallowed  by  some 
judges  (a),  and  disapproved  by  others  (b),  and  the  notion 
has  been  finally  overruled  by  the  Court  of  Criminal 
Appeal  (c). 

§  464.  Since  the  former  edition  of  this  work  the  im-  MaedantuU  v. 
portant  case  of  Macdannell  v.  JEvans(d)  came  before  the  *""** 
Court  of  Common  Pleas;  and  the  Commissioners  for 
inquiring  into  the  Process,  Practice,  and  System  of 
Pleading  in  the  superior  Courts  of  Common  Law  have 
published  a  valuable  Report,  in  which  they  advert  to  the 
subject  under  consideration.  In  that  case  a  witness 
called  on  the  part  of  the  plaintiff,  being  asked  on  cross- 
examination  by  the  defendant's  counsel,  who  produced  a 
letter  purporting  to  be  written  by  the  witness, — "  Did  you 
not  write  that  letter  in  answer  to  a  letter  charging  you 

(f)  R.  y.  EdtDordSy  S  C.  &  P.  Aas.  14  Vict  MS. 

31;    A.y.   Tooker,  and    R.  y.  (b)  See  R,y.  Matthews,  4  Cox, 

Wibon,  Salop  Sp.  Asa.  1S49,  ex  Cr.  Cas.  93. 

relatione;  R,  y.  Newton,  2  Ph.  (c)  R,  y.  Ford,  2  Den.  C.  C. 

Ey.  516, 10th  Ed. ;  R.y.  Bamet,  245 ;   5  Cox,  Cr.  C.  184  ;  3  Car. 

4  Cox,  Cr.  Ca.  269.  &  K.  1 13. 

(a)  Per  Patteeon,  J.,  in  R.  v.  {d)  11  C.  B.  930;   21   L.  J. 

Newton,  15  L.T.  26 ;  per  Parke,  C.  P.  141 ;  16  Jurist,  103. 
B.,  in  K.  V.  Lang,  Kingst.  Sp. 
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with  forgerjV* — the  counsel  for  the  plamtiff  objected, 
that,  inasmuch  as  this  was  an  attempt  to  get  in  evidence 
the  contents  of  a  written  paper  without  producing  the 
paper  itself,  the  question  was  not  admissible.  Chief 
Justice  Jervis,  before  whom  the  cause  was  tried,  holding 
the  objection  to  be  a  good  one,  refused  to  allow  the 
question  to  be  put  The  plaintiff  having  obtained  a  ver- 
dict, a  rule  was  granted  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  that  the  evidence 
was  improperly  rejected.  On  the  argument  of  this  rule 
many  authorities  were  referred  to,  the  counsel  for  the 
plaintiff  relying  mainly  on  the  resolutions  of  the  judges 
in  Queen  Caroline's  case,  and  the  other  side  on  the  ar- 
guments of  the  various  text  writers  against  the  princi- 
ples there  laid  down.  The  Court,  ccmsisting  of  Jervis, 
C.  J.,  Maule,  CressweD,  and  Williams,  JJ.,  discharged 
the  rule  on  the  narrow  ground,  that  the  question  in  its 
actual  form  was  inadmissible ;  but  three  of  those  judges 
strongly  intimate  their  opinion  that,  on  the  general 
question,  the  rule  of  practice  had  been  settled  by  the 
proceedings  in  Queen  Carolines  ease.  Williams,  J., 
acknowledged  that  he  formerly  entertained  a  diflbpent 
impression,  but  that  he  had  been  much  shaken  in  it  by 
Second  i«-  the  observations  of  the  rest  of  the  Court  The  Common 
^mmo^Lw  Law  Commissioners,  in  their  Report  ah«idyaBudedto(«), 
Commiuionen.  refer  to  this  case,  and  the  above-mentioned  resolutioBs 

of  the  judges  under  the  6  &  7  Will.  IV.  c.  1 14(/) ;  and 
on  the  whole  matter  express  themselves  as  follows : — 

^  The  inconvenience  of  the  role  is  fttirly  illustrated  by 
its  working  in  the  instance  of  the  depositions  above  re- 
ferred to.  Its  soundness  has  been  much  questioned  by 
able  thinkers  and  authors  on  the  subject  of  evidence.  It 
is  obvious  that  one  of  the  best  tests  of  the  memory  or 
veracity  of  a  witness,  the  trial  of  his  recollection  or  can- 
dour as  to  what  he  himself  has  written  on  the  subject  on 

(e)  2Dd  Report,  p.  20.  (/>  Supra^  %  4S2. 
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which  he  has  just  been  deposing,  is  entirely  destroyed 
by  his  being  made  aware  of  the  existence  and  contents 
of  the  document  Lord  Brougham  has  with  much  force 
obseryedy  '  If  I  wish  to  put  a  person's  memory  to  the 
testy  I  am  not  allowed  to  examine  him  as  to  the  contents 
of  a  letter  or  other  paper  which  he  has  written.  I  must 
put  the  document  into  his  hands  before  I  ask  him  any 
questions  upon  it;  though,  by  so  doing,  he  at  once  be» 
comes  acquainted  with  its  contents,  and  so  defeats  the 
object  of  my  inquiry.  Neither  am  I,  in  like  manner, 
allowed  to  apply  the  test  to  his  yeracity ;  and  yet  how 
can  a  better  means  be  found  of  sifting  a  person's  credit, 
supposing  his  memory  to  be  good,  than  examining  him 
to  the  contents  of  a  letter  written  by  him,  and  which  he 
belieyes  to  be  lost  1' 

**  The  chief  reason  assigned  for  the  rule  is,  that  the 
adoption  of  a  contrary  course  would  enable  the  cross- 
examining  counsel  to  put  the  court  in  possession  of  only 
a  part  of  the  contents  of  a  paper,  though  a  knowledge  of 
the  whole  might  be  essential  to  a  right  judgment. 

*^  The  answer,  however,  is,  that  on  re-«xamination  the 
witness  may  be  asked  as  to  any  other  parts  of  the  writing 
which  may  tend  to  qualify,  contradict,  or  explain  the 
passages  referred  to  in  cross-examination.  And  if  the 
ohjection  were  a  valid  one,  it  would  equally  hold  as  to 
verbal  statements,  forming  part  of  an  entire  conversationi 
as  to  which  there  is  no  doubt  that  a  witness  may  be  now 
cross-examined. 

^  The  judicial  decisions  to  which  we  have  referred, 
have  proceeded  rather  upon  the  rule  as  established  than 
on  its  reasonableness  (^).  The  arguments  against  the  rule 
as  established  appear  to  us  to  prevail ;  and  we  recom- 
mend that  a  witness  should  be  open  to  cross-examination 
as  to  previous  written  statements  he  may  have  made, 
without  the  writing  being  first  put  in.    To  such  a  rule 

{g)  See  Macdonnell  v.  Ewifif,  21  L.  J.  C.  P.  141. 
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we  would,  however,  annex  this  limitation,  that  if  it  is 
intended  io  contradict  the  witness  by  the  vniting,  his 
attention  should,  before  doing  so,  be  called  to  those  parts 
which  are  to  be  used  for  that  purpose.  And  we  further 
think  that  in  order  to  prevent  any  abuse  of  the  facility 
thus  given,  it  should  be  competent  to  the  judge,  if  he 
deem  right,  to  require  the  writing  to  be  produced  for  his 
inspection,  and  to  be  dealt  with  by  him  as  he  thinks  fit." 

Secondary  e*i*        ^  465.    It  has  been  already  stated,  that  when  the 

adml^le.^"     absence  of  the  primary  source  of  evidence  has  been  ac- 

^  ^^ ^     ^counted  for,  secondary  evidence  is  receivable  (A).    The 

'^L jT^y^^^excuses  which  the  law  allows  for  dispensing  with  pri- 

i/^^y  mary   evidence  are,  the  document  being  lost   or  de- 

stroyed ;  or  in  the  possession  of  the  adversary,  who  re- 
fuses or  neglects  to  produce  it  after  due  notice  calling  on 
him  so  to  do ;  or  in  the  possession  of  a  party  privileged 
to  withhold  it,  who  insists  on  his  privil^e.  Whe- 
ther a  sufficient  foundation  has  been  laid  for  admitting 
secondary  evidence  is  often  a  matter  of  some  nicety,  and 
depends  on  whether  sufficient  proof  has  been  given  of 
the  loss  or  destruction  of  the  document;  whether  a  notice 
to  produce  is  required,  as  in  many  cases  the  proceedings 
amount  to  constructive  notice ;  and  if  so,  whether  the 
notice  given  is  sufficient  in  its  terms,  and  has  been  given  in 
proper  time,  &c.   There  are,  however,  some  general  prin- 

1.  Natoieof      ciples  which  should  always  be  borne  in  mind.     1.  Wbe- 

tber  sufficient  search  has  been  made  for  a  document  de- 


pends much  on  its  nature  (t) — a  useless  one  may  be  pre- 
sumed to  be  lost  or  destroyed,  on  proof  of  a  much  less 

(A)  Supra,  ^  455.  Quumque  ex  See  also  Mascard.  de  Prob.  CodcL 

definitione  adpareat,  instramenta  480,  N.  4. 
rerum  gestarum  fidei  ac  memoriae  (i)  R.  ▼.  East  Farldghj  6  D. 

caxak    confici,    facile   patet   eis  &  Ky\.  147  ;  Galkercole  v.  Miallf 

amissis,  jus  non  exspirare,  nee  15  M.  &  W.  319;  Richards  v. 

ullam  obligationem  perimi,  dum  Lewis,  15  Jur.  512;  Naoltmv. 

alia    supersit    probandi    ratio:"  Chaplin,  10  C.  B.  356. 
Heinec  ad  Pand.  part  4,  f  133. 
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search,  and  after  a  much  shorter  time,  than  an  important 
one.  This  sabject  is  well  illustrated  in  the  case  of  Oather-^ 
cole  v.  Miall^k),  which  was  an  action  for  a  libel  in  a  news-* 
paper  called  "The  Nonconformist/'  In  order  to  prove 
the  circulation  of  the  libel,  a  witness  was  called  who  said 
he  was  president  of  a  literary  institution,  which  consisted  of 
eighty  members ;  that  a  number  of  "  The  Nonconformist" 
was  brought  to  the  institution,  he  did  not  know  by  whom, 
and  left  there  gratuitously ;  that,  about  a  fortnight  after* 
wards,  it  was  taken  (as  he  supposed)  out  of  the  sub- 
scribers' room  without  his  authority,  and' was  never 
returned ;  that  he  had  searched  the  room  for  it,  but  had 
not  found  it,  and  never  knew  who  had  it;  and  that  he 
believed  it  was  lost  or  destroyed.  Under  these  circum* 
stances,  the  judge  at  Nisi  Prius  held  that  secondary  evi- 
dence of  the  contents  of  the  paper  was  admissible.  A 
new  trial  having  been  moved  for  on  the  ground,  among 
others,  that  this  evidence  was  improperly  received,  the 
Court  held  the  ruling  to  be  right.  Alderson,  B.,  in  deli- 
vering his  judgment,  says  (0>  "  The  question  whether 
there  has  been  a  loss,  and  whether  there  has  been  suffi- 
cient search,  must  depend  very  much  on  the  natiure  of 
the  instrument  searched  for;  and  I  put  the  case,  in  the 
course  of  the  argument,  of  the  back  of  a  letter.  It  is 
quite  clear  a  very  slender  search  would  be  sufficient  to 
^ew  that  a  document  of  that  description  had  been  lost. 
If  we  were  speaking  of  an  envelope,  in  which  a  letter 
had  been  received,  and  a  person  said,  *  I  have  searched 
for  it  among  my  papers,  I  cannot  find  it,'  surely  that 
would  be  sufficient.  So,  with  respect  to  an  old  news- 
paper which  has  been  at  a  public  coiFee-room ;  if  the 
party  who  kept  the  public  coffee-room  had  searched  for 
it  there,  where  it  ought  to  be  if  in  existence,  and  where 
naturally  he  would  find  it,  and  says  he  supposes  it  has 
been  taken  away  by  some  one,  that  seems  to  me  to  be 

(Jk)  15  M.  &  W.  319.  (0  ^d.  335. 
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amply  sufficient  If  be  had  said,  '  I  know  it  was  taken 
away  by  A.  B./  then  I  should  have  said,  you  ought  to 
go  to  A.  B.y  and  see  if  A.  B.  has  not  got  that  which  it  is 
proved  be  took  away ;  but  if  you  have  no  proof  that  it 
was  taken  away  by  any  individual  at  all,  it  seems  to  me 
to  be  a  very  unreasonable  thing  to  require  that  you 
should  go  to  all  the  miembers  of  the  club,  for  the  pur* 
pose  of  asking  one  more  than  another,  whether  he  has 
taken  it  away,  or  kept  it.  I  do  not  know  where  it  would 
stop;  when  you  once  go  to  each  of  the  members,  then 
you  must  ask  each  of  the  servants,  or  wives,  or  children 
of  the  members;  and  where  will  you  stop  ?  As  it  seems 
to  me,  the  proper  limit  is,  where  a  reasonable  person 
would  be  satisfied  that  they  had  bon&  fide  endeavoured 
to  produce  the  document  itself;  and  therefore  I  think  it 
was  reasonable  to  receive  parol  evidence  of  the  contents 
2.  Length  of      of  this  newspaper/'    2.  According  to  some  authorities, 

the  object  of  a  notice  to  produce  is  not  merely  to  enable 
the  party  served  to  have  the  document  in  court,  but  also 
that  he  may  be  enabled  to  prepare  evidence  to  ezplun, 
nullify,  or  confirm  it  (m).  This  notion  has  however  heta 
overruled,  after  argument  and  full  review  of  the  cases, 
by  the  Court  of  Exchequer,  in  a  case  of  Dwyer  v.  CW- 
lins  (n) ;  which  held  that  the  sole  object  of  such  a  notice 
is  to  enable  the  party  to  have  the  document  in  court  to 
produce  it  if  he  likes,  and  if  he  does  not,  then  to  enable 
the  opponent  to  give  secondary  evidence.  "  If,"  said 
Parke,  B.,  in  delivering  the  judgment  of  the  Court,  **  this 
(i.  e.  the  reason  suggested  by  the  above  authorities,) 
be  the  true  reason,  the  measure  of  the  reasonable  length 
of  notice  would  not  be  the  time  necessary  to  procure  the 
docament,  a  comparatively  simple  inquiry,  but  the  time 
necessary  to  procure  evidence  to  explain  or  support  it,  a 

(m)  1  Stark.  £v.  404, 3rd  Ed.;  Wertney  v.  Gft^,  1  Stark.  2S3. 
Tayl.  £v.  ^ 337 ;  Cooky,  Ream,         (»)  7  £zch.  639;   16  Jurist, 

1  Moo.  &  R.  201 ;  ExaU  y.  Par-  569. 
tridgCf  cited  arguendo  in  Dot  d. 
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very  complicated  one,  depending  on  the  natnre  of  the 
case  and  the  document  itself  and  its  bearing  on  the 
cause/'  And  it  was  accordingly  held  in  that  case,  that 
where  a  party  to  a  suit,  or  his  attorney,  has  a  document 
with  him  in  court,  he  may  be  called  on  to  produce  it 
without  previous  notice,  and  in  the  event  of  his  refusing, 
the  opposite  party  may  give  secondary  evidence. 

I  466.  The  expression  that  secondary  evidence  of  a  Secondary  evi- 
document  is  receivable  must  not  be  understood  to  mean  legitimate 
that  conjectural,  or  any  other  form  of  illegal  evidence  of  •▼W«nc*- 
it,  will  be  received.    Secondary  evidence  must  be  legiti- 
mate evidence,  inferior  to  the  prin^ary  solely  in  respect  of 
its  derivative  character.    Thus,  the  copy  of  a  copy  of  a 
lost  or  destroyed  document  is  not  receivable  in  evidence, 
ev&i  though,  as  it  seems,  the  absence  of  the  first  copy 
has  been  satisfactorily  explained  (o).    So,  previous  to  die 
14  k  15  Vict  c.  99,  where  a  document  was  lost,  a  copy 
of  it  made  by  the  party  to  the  suit  was  not  admissible, 
unless  proved  by  evidence  aliunde  to  be  accurate ;  for  as 
he  was  not  a  competent  witness  for  himself,  so  what  he 
wrote  could  not  be  evidence  for  him(p).    And  here  it  is 
of  the  utmost  importance  to  remember  that  there  are  no 
degrees  of  secondary  evidence.   A  party  entitled  to  resort  No  degreei  of 
to  this  mode  of  proof  may  use  any  form  of  it ;  his  not  J^^^"*^  *"'* 
adducing,  or  even  wilfully  withholding,  some  other  likely 
to  be  more  satis&ctory  is  only  matter  of  observation  to  the 
jury.  Thus,  the  evidence  of  a  witness  who  has  read  a  lost 
or  destroyed  document  is  perfectly  receivable,  although 
a  copy  or  abstract  of  it  may  be  in  existence,  and  perhaps 
even  in  court.    This  rule,  so  elementary  in  its  nature, 
was  not  established  until  the  case  of  l}oe  d.  CHlbert  v. 

(o)  Re«M  ▼.  Long,  HoU,  286;      188;  Gilb.  £r.  9,  4th  Ed. 
Anon.  Skinn.  174;  Liebman  ▼.  (p)  Fi$hery.Samuda,lCtLmp. 


FooU^  1  Stark.  167;  Emering-      192—^. 
lum  V.  KomdM,  2  Moo.  &  R. 
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Ros8(q)  in  1840;  previous  to  which,  however,  various 
dicta  were  to  be  found  on  the  subject,  and  the  prevailing 
opinion  was  rather  the  other  way(r).  But  that  decision 
is  in  perfect  accordance  with  the  general  principles  of 
evidence,  and  a  contrary  doctrine  would  open  the  widest 
door  to  fraud  and  chicane.  At  the  trial  of  that  case  on 
the  circuit,  in  order.to  prove,  by  secondary  evidence,  the 
contents  of  a  marriage  settlement,  a  copy  which  was 
tendered  having  been  rejected  for  want  of  a  stamp,  a 
short-hand  writer's  notes  of  a  former  trial  at  which  the 
settlement  was  proved  were  offered  and  received  by  the 
judge.  The  jury  having  found  for  the  plaintiff,  it  was 
objected  before  the  court  in  banc  that  this  evidence 
ought  not  to  have  been  received,  especially  as  a  copy 
of  the  deed  was  proved  to  be  in  existence ;  and  several 
of  the  previous  cases  were  cited.  The  court,  however, 
refused  even  a  rule  to  shew  cause  on  this  point;  Parke, 
B.,  in  the  course  of  the  ai^ument  observing  to  the 
counsel,  '^  You  must  contend  then,  that  there  is  to  be 
primary,  secondary,  and  tertiary  evidence.  If  an  attested 
copy  is  to  be  one  degree  of  secondary  evidence,  the  next 
will  be  a  copy  not  attested ;  and  then  an  abstract :  then 
would  come  an  inquiry,  whether  one  man  has  a  better 
memory  than  another,  and  we  should  never  know  where 
to  stop."  And  in  delivering  judgment  his  Lordship  said, 
^'  As  soon  as  you  have  accounted  for  the  original  docu- 
ment, you  may  then  give  secondary  evidence  of  its  con- 
tents. When  parol  evidence  is  then  tendered,  it  does 
not  appear  from  the  nature  of  such  evidence,  that  there 
is  any  attested  copy,  or  better  species  of  secondary  evi- 
dence behind.  We  know  of  nothing  but  of  the  deed 
which  is  accounted  for,  and  therefore  the  parol  evidence 
is  in  itself  unobjectionable.  Does  it  then  become  inad- 
missible, if  it  be  shewn  from  other  sources,  that  a  more 

(jq)  Doe  d.  Gilbert  ▼.  Ron,  7      by  the  author  in  the  Monthly 
M.  &  W.  102.  Law  Mag.,  voL  4,  p.  265. 

(r)  The  cases  were  collected 
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satisfactory  species  of  secondary  eYidence  exists  ?  I  think 
it  does  not ;  and  I  haYe  always  understood  the  rule  to 
be,  that  when  a  party  is  entitled  to  giYe  secondary  eYi- 
dence at  all,  he  may  giYe  auy  species  of  secondary  evi- 
dence within  his  power."  And  Aldersou,  B.,  said,  ^'  I 
agree  with  my  brother  Parke  that  the  objection  must 
arise  from  the  nature  of  the  evidence  itself.  If  you  pro- 
duce a  copy,  which  shews  that  there  was  an  original,  or 
if  you  give  parol  evidence  of  the  contents  of  a  deed, 
the  evidence  itself  discloses  the  existence  of  the  deed. 
But  reverse  the  case, — the  existence  of  an  original  does 
not  shew  the  existence  of  any  copy;  nor  does  parol 
evidence  of  the  contents  of  a  deed  shew  the  existence 
of  anything  except  the  deed  itself.  If  one  species  of 
secondary  evidence  is  to  exclude  another,  a  party  ten- 
dering parol  evidence  of  a  deed  must  account  for  all  the 
secondary  evidence  that  has  existed.  He  may  know  of 
nothing  but  the  original,  and  the  other  side,  at  the  trial, 
may  defeat  him  by  shewing  a  copy,  the  existence  of 
which  he  had  no  means  of  ascertaining.  Fifty  copies 
may  be  in  existence  unknown  to  him,  and  he  would  be 
bound  to  account  for  them  all  («)." 


(«)  In  some  parts  of  America 
they  take  a  sort  of  middle  course 
about  this,  which  is  thus  described 
In  I  Greenl.  £▼.  $  84,  note  (2), 4th 
Ed.  "  The  American  doctrine,  as 
deduced  from  various  authorities, 
seems  to  be  this;  that  if,  from 
the  nature  of  the  case  itself,  it  is 
manifest,  that  a  more  satisfactory 
kind  of  secondary  evidence  exists, 
the  party  will  be  required  to  pro- 
duce it ;  but  that  where  the  nature 
of  the  case  does  not  of  itself  dis- 
dose  the  existence  of  such  better 
evidence,  the  objector  must  not 
only  prove  its  existence,  but  also 


must  prove,  that  it  was  known  to 
the  other  party  in  season  to  have 
been  produced  at  the  trial.  Thus, 
where  the  record  of  a  conviction 
was  destroyed,  oral  proof  of  its 
existence  was  rejected,  because 
the  law  required  a  transcript  to 
be  sent  to  the  Court  of  Exchequer, 
which  was  better  evidence.  A 
grant  of  letters  of  administration 
was  presumed,  after  proof  firom 
the  records  of  various  courts,  of  the 
administrator's  recognition  there, 
and  his  acts  in  that  capacity; 
and  where  the  record  books  were 
burnt  and  mutilated,  or  lost,  the 
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EzceptiODs  to 
rule  nquiring 
primary  eri> 
deDce. 

1.  Where  pro- 
duction phy- 
sically impoo- 
tible. 

2.  Where 
highly  iQCOD- 
TeuieDt  on 
jihjftieal 
groandi. 


§  467.  There  are  several  exceptions  to  the  rule  which 
requires  primary  evidence  to  be  given.  The  following 
are  the  principal.  First,  where  the  production  of  it  is 
physically  impossible,  as  where  characters  are  traced  on 
a  rock :  or,  secondly,  where  it  would  be  highly  incon- 
venient on  physical  grounds;  as  where  they  are  en- 
graven on  a  tombstone  (Oy  or  chalked  on  a  wall  or 
building  (u),  or  contained  in  a  paper  permanently  fixed 
to  such  (or),  &c. 


'I 


3.  Where  on 
moral  grounds 
—Proof  of 
public  docu- 
ments. 


§  468.  3.  The  most  important  and  conspicuous  excep- 
tion, however,  is  with  respect  to  the  proof  of  recordsCy), 
and  other  public  documents  of  general  concernment  (z); 
the  objection  to  producing  which  rests  on  the  ground  of 
moral,  not  physical  inconvenience.  They  are,  compa- 
ratively speaking,  little  liable  to  corruption,  alteration,  or 
misrepresentation  —  the  whole  community  being  inte- 
rested in  their  preservation  and,  in  most  instances,  en- 


clerk'i  docket  and  the  joornals  of 
the  judges  have  been  deemed  the 
next  best  evidence  of  the  contents 
of  the  record.  In  all  these,  and 
the  like  cases,  the  nature  of  the 
fact  to  be  proved,  plainly  dis- 
closes the  existence  of  some  evi- 
dence in  writing,  of  an  oflScial 
character,  more  satisfactory  than 
mere  oral  proof;  and  therefore 
the  production  of  such  evidence  is 
demanded.  *  •  But  where  there 
is  no  ground  for  legal  presumption 
that  better  secondary  evidence  ex- 
ists, any  proof  is  received,  which 
is  not  inadmissible  by  other  rules 
of  law;  unless  the  objecting  party 
can  shew  that  better  evidence 
was  previously  known  to  the  other, 
and  might  have  been  produced; 
thus  subjecting  him,  by  positive 


proof,  to  the  same  imputation  of 
fraud,  which  the  law  itself  pre- 
sumes when  primary  evidence  is 
withheld." 

(0  Tracy  Peerage  eaMCy  10  O. 
&  F.  154. 

(tf)  Per  Rolfe,  B.,  in  Sayer  v. 
GUmop,  2  Exch.  4]  1 ;  Mortimer 
V.  M'Callan,  6  M.  &  W.  63  and 
68. 

(*)  R,  V.  Fwrtty,  6  C  &  P. 
84;  Jonei  v.  Tarleton,  9  M.  & 
W.  675. 

{y)  Dr.  LeyfieUfs  cate^  10  Co. 
92  b;  Doct  Placit.  201,  206; 
Leighton  v.  Leighton,  1  Str.  210. 

(jr)  Mortimer  v.  M^CaUan,  6 
M.  &  W.  58;  Lynch  v.  Oarke, 
Holt,  293 ;  3  Salk.  154.  See  m- 
fra,  §  470. 
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titled  to  inspect  them;  while  private  writings,  on  the 
contrary,  are  the  object  of  interest  but  to  few,  of  whom 
they  are  the  exclusive  property,  and  the  inspection  of 
which  can  only  be  obtained,  if  at  all,  by  application 
to  a  court  of  justice.  The  number  of  persons  interested 
in  public  documents  also  renders  them  much  more  fre- 
quently required  for  evidentiary  purposes ;  and  if  the 
production  of  the  originals  were  insisted  on,  not  only 
would  great  inconvenience  result  from  a  document  being 
wanted  in  different  places  at  the  same  time,  but  the  con- 
tinual change  of  place  would  expose  it  to  be  lost,  and 
the  handling  from  frequent  use  soon  ensure  its  destruc- 
tion. For  these  and  other  reasons  (a),  the  law  deems  it 
better  to  allow  their  contents  to  be  proved  by  derivative 
evidence,  and  run  the  chance,  whatever  that  may  be, 
of  errors  arising  from  inaccurate  transcription,  either  in- 
tentional or  casual.  But  true  to  its  great  principle  of  Nature  of  the 
exacting  the  best  evidence  that  the  nature  of  the  matter  ^eDce  receiv-* 
affords,  it  requires  this  derivative  evidence  to  be  of  a  I!^]^''' ""®** 
very  trustworthy  kind ;  and  has  defined  with  much  pre- 
cision the  forms  of  it  which  may  be  resorted  to  in  proof 
of  the  different  sorts  of  public  writings  (ft).     Thus  it 


cues. 


(a)  It  is  said  Id  some  books 
that  the  reason  why  records  may 
be  proved  by  a  copy  is  that  no 
erasures,  interlineations,  &c.  can 
be  intended  in  them.  Dr,  Lejf 
fidtfi  aue,  10 Co. 92  h;  B.N.  P. 
227.  But  though  this  may  be 
one  reason,  it  is  neither  the  only 
nor  the  principal  one.  The  actual 
record  must  be  produced  on  an 
issue  of  nul  tiel  record  in  the 
tame  court;  and  although  it  is 
a  prsesumptio  juris  et  de  jure 
that  officers  of  courts  of  justice 
make  up  their  records  accurately, 
and  keep  them  from  being  tam* 


pered  with,  so  strong  a  presump- 
tion could  hardly  be  made  in 
favour  of  public  books  and  do- 
cuments not  of  a  judicial  cha- 
racter. 

(6)  At  first  sight  this  may  ap- 
pear at  variance  with  the  maxim 
that  there  are  no  degrees  in  se- 
condary evidence ;  but  it  does  not 
fall  within  its  principle.  £.  g.,  a 
party  wants  to  prove  the  contents 
of  a  private  document  in  the  pos- 
session of  his  adversary,  who  re- 
fuses to  produce  it,  and  for  this 
purpose  calls  a  witness,  who  offers 
to  state  its  contents  from  memory. 


oo2 


co; 
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musty  at  least  in  general,  be  in  a  written  form,  i.  e.  in 
the  shape  of  a  copy,  &C.9  and,  as  already  mentioned  (c), 
must  not  be  a  copy  of  a  copy.  In  very  few,  if  in  any, 
instances  is  oral  evidence  receivable  to  prove  the  con- 
teuts  of  a  record  or  public  book  which  is  in  existence. 

• 

DiffereDt  aorta  §  469.  The  principal  sorts  of  copies  used  for  the  proof 
fOT*proof  of  re-  ^^  records  and  other  judicial  and  public  documents  are, 
ri^f^^'  1.  ExempIificatioDS  under  the  great  seal.  2.  Exempli- 
fications under  the  seal  of  the  court  where  the  record  is. 
3.  Office  copies,  i.  e.  copies  made  by  an  officer  appointed 
by  law  for  the  purpose.  4.  Examined  copies.  An  ex- 
amined copy  is  a  copy  sworn  to  be  a  true  copy  by  a 
witness  who  has  compared  it  line  for  line  with  the  ori- 
ginal, or  who  has  examined  the  copy  while  another 
person  read  the  original.  The  document  must  be  in  a 
character  and  language  that  the  witness  understands  (cf ), 
and  he  must  also  have  read  the  whole  of  it(e).  When 
the  latter  of  the  above  modes  of  examination  is  re- 
sorted to,  it  was  formerly  thought  unnecessary  to  call 
both  the  persons  engaged  in  it,  or  that  they  should  have 
alternately  read  and  inspected  the  original  and  copy,  for 
that  it  ought  not  to  be  presumed  that  a  person  would 
wilfully  misread  a  record  (/) ;  but  this  has  been  over- 
ruled by  the  house  of  lords  (g).  An  examination  of  the 
cases  in  which  these  various  species  of  copies  may  be 

How  unjust  would  it  be  if  the  op-  a  copy. 

poeite  party  could  exclude  this  (c)  Supra,  §  466. 

evidence,  by  shewing  that  a  copy  (d)  Crawford.  Peerage  ea$e,  2 

of  the  document  was  in  existence,  Ho.  Lo.  Cas.  544 — 5. 

and  perhaps  even  made  the  day  («)  Ndthrop  y.  Johnson^  CUyt. 

before  the  trial,  with  the  view  of  142,  pi.  259. 

enabling  him  to  raise  the  objec-  {/)  Rolfii  v.  Dart^  2  Taunt 

tion.    Seen^a,§466.    But  this  52;  GOefv.Hi//,!  Camph.471, 

reasoning  cannot  apply  in   the  note. 

case  of  a  ptdflic  document  which  (g)  Siane  Peerage  case,  5  CI.  fr 

is  kept  in  a  known  place  where  F.  42. 

every  one  may  inspect  and  obtain 
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used  as  proof  of  public  documents  would  be  altogether 
foreign  to  a  work  like  the  present ;  suffice  it  to  say  that  In  some  cases 
there  are  a  few  instances  where  none  of  them  are  re-  receivable.  ^^'^^ 
ceivable,  and  the  original  must  be  produced.  Of  these 
the  principal  is  where  the  gist  of  a  party's  actign  or  de- 
fence lies  in  a  record  of  the  court  where  the  cause  is,  and 
issue  is  joined  on  a  pleading  of  nul  tiel  record.  Here  it 
is  obvious  that  the  reasons  which  plead  so  strongly  for 
allowing  inferior  evidence  to  prove  records.  Sec.  (h),  do 
not  apply :  ''  Cessante  ratione  legis  cessat  ipsa  lex  (i)." 

§  470.  Public  documents,  though  not  of  a  judicial  Proof  of  public 
nature;  such  as  registers  of  births,  marriages  and  deaths,  ^^o^"™®"^^* 
&c.  (k) ;  the  books  of  the  Bank  of  England  (/),  or  East 
India  Company  (m);  bank  bills  on  the  file  at  the  Bank(n), 
&c.,  are,  in  general,  provable  by  examined  copies.    And  u  &  15  Vicu 
by  14  k  16  Vict.  c.  99,  s.  14,  it  is  enacted  that  "  When-  ^- ^'^ ^^' 
ever  any  book  or  other  document  is  of  such  a  public  certified  copies 
nature  as  to  be  admissible  in  evidence  on  its  mere  pro-  of  documents 

.        admissible  id 

duction  from  the  proper  custody,  and  no  statute  exists  evidence, 
which  renders  its  contents  provable  by  means  of  a  copy, 
any  copy  thereof  or  extract  therefrom  shall  be  admissible 
in  evidence  in  any  court  of  justice,  or  before  any  person 
now  or  hereafter  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  pro- 
vided it  be  proved  to  be  an  examined  copy  or  extract, 
or  provided  it  purport  to  be  signed  and  certified  as  a 
true  copy  or  extract  by  the  officer  to  whose  custody  the 
original  is  intrusted,  Sec.'* 

m 

§  471.  By  several  modem  acts  of  parliament  special  Modem 
modes  of  proof  are  provided  for  many  other  kinds  of  ***'"**•• 

(A)  Supra^  §  468.  M.  &  W.  58. 

(0  Co.  Litt.  70  b.  (ffi)  Shelling  v.  Fanner,  1  Str. 

{k)   Lynch   ▼.   Clarke^  Holt,  646;   note  to  the  case  of  R.  t. 

293 ;  3  Salk.  154 ;  Sayer  ▼.  Glof  Lord  Geo,  Gordon,  2  Ddugl.  593. 

Mopt  2  Ezch.  409.  (ii)  Man  y.  Cory,  3  Salk.  155. 

(/)  Mortimer  ▼.  M'Callan,  6 
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14  &  16  Viet,  records  and  public  documents.  By  the  7th  section  of 
c.99,».7.  jjj^  statute  14  &  15  Vict  c.  99,  quoted  above  (o),  it  is 
colonial  acts  of  coacted,  "  All  proclamations,  treaties,  and  other  acts 

mVoto^  «?c'  ^^  ^^^  ^^  ^^y  foreign  state  or  of  any  British  colony, 
provable  by  and  all  judgments,  decrees,  orders,  and  other  judicial 
without  pKx>r'  proceedings  of  any  court  of  justice  in  any  foreign  state 
of  teal  or  aig-  qj.  jj^  any  British  colony,  and  all  affidavits,  pleadings, 
judicial  cba-  and  other  legal  documents  filed  or  deposited  in  any 
racter  of  penoD  g^^^^  court,  may  be  proved  in  any  court  of  justice, 
aame.  or  before  any  person  having  by  law  or  by  consent  of 

parties  authority  to  hear,  receive,  and  examine  evidence, 
either  by  examined  copies  or  by  copies  authenticated  as 
hereinafter  mentioned ;  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
act  of  state,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  to  be  sealed  with  the  seal  of  the 
foreign  state  or  British  colony  to  which  the  original  do- 
cument belongs;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial 
proceeding  of  any  foreign  or  colonial  court,  or  an  affi- 
davit, pleading,  or  other  legal  document  filed  or  deposited 
in  any  such  court,  the  authenticated  copy  to  be  admis- 
sible in  evidence  must  purport  either  to  be  sealed  with 
the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or,  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge,  or,  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of  the 
said  court,  and  such  judge  shall  attach  to  his  signature  a 
statement  in  writing  on  the  said  copy  that  the  court 
whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the 
aforesaid  authenticated  copies  shall  purport  to  be  sealed 
or  signed  as  hereinbefore  respectively  directed,  the  same 
shall  respectively  be  admitted  in  evidence  in  every  case 
in  which  the  original  document  could  have  been  received 
in  evidence,  without  any  proof  of  the  seal  where  a  seal 
is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and 

(o)  Sypra,  §  470. 
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statement  are  necessary,  or  of  the  judicial  character  of 
the  person  appearing  to  have  made  such  signature  and 
statement"    By  sect.  12, "  Every  register  of  a  vessel  kept  sect.  12. 
under  any  of  the  acts  relating  to  the  registry  of  British  Res;ittera  of 
vessels  may  be  proved  in  any  court  of  justice,  or  before  and  ccrUfi^tw 
any  person  having  by  law  or  by  consent  of  parties  au-  of  reeistry  ad- 
thority  to  hear,  receive,  and  examine  evidence,  either  by  prima  facie  evi- 
the  production  of  the  original  or  by  an  examined  copy  ^®°^  ?[  *^f ^.'' 
thereof,  or  by  a  copy  thereof  purporting  to  be  certified  out  proof  of 
under  the  hand  of  Uie  person  having  the  chaise  of  the  *'?°**^"*'  ^^• 
original,  and  which  person  is  hereby  required  to  furnish 
such  certified  copy  to  any  person  applying  at  a  reason- 
able  time  for  the  same,  upon  payment  of  the  sum  of  one 
shilling ;  and  every  such  register  or  such  copy  of  a  re- 
gister, and  also  every  certificate  of  registry,  granted  under 
any  of  the  acts  relating  to  the  registry  of  British  vessels, 
and  purporting  to  be  signed  as  required  by  law,  shall  be 
received  in  evidence  in  any  court  of  justice,  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  as  primd  facie 
proof  of  all  the  matters  contained  or  recited  in  such  re- 
gister when  the  register  or  such  copy  thereof  as  aforesaid 
is  produced,  and  of  all  the  matters  contained  or  i-ecited  in 
or  endorsed  on  such  certificate  of  registry  when  the  said 
certificate  is  produced."    And  by  sect  13, "  Whenever  in  Sect  13. 
any  proceeding  whatever  it  may  be  necessary  to  prove  the  ^***j^  °^' 
trial  and  conviction  or  acquittal  of  any  person  charged  oooviction  or 
with  any  indictable  offence,  it  shall  not  be  necessary  to  J^wn^charged. 
produce  the  record  of  the  conviction  or  acquittal  of  such  °o*  necessary  to 

1  i*i*iiii/«««  •        produce  record, 

person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that  bot  nay  be  cer- 
it  be  certified  or  purport  to  be  certified  under  the  hand  ^^  "f  cfcrk 
of  the  clerk  of  the  court  or  other  officer  having  the  cus-  of  court. 
tody  of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or 
other  officer,  that  the  paper  produced  is  a  copy  of  the 
record  of  the  indictment,  trial,  conviction,  and  judgment 
or  acquittal,  as  the  case  may  be,  omitting  the  formal 
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14  &  16  Vict,  records  and  public  documents.  By  the  7th  section  of 
c.99,8.7.  ^j^^  Btatute  14  &  15  Vict  c.  99,  quoted  above  (o),  it  is 
cobnfai  acts  of  enacted,  *^  All  proclamations,  treaties,  and  other  acts 

meou^'&c'  ^^  ^^^  ^^  *^y  ^^^^^^  ^^*®  ^^  ^^  ^^y  British  colony, 
provable  by  and  all  judgments,  decrees,  orders,  and  other  judicial 
without  prl»r'  proceedings  of  any  court  of  justice  in  any  foreign  state 
of  teal  or  tig-  q^  i^  any  British  colony,  and  all  affidavits,  pleadings, 
judicial  cba-  and  other  legal  documents  filed  or  deposited  in  any 
racter  of  penoa  ^^^  court,  may  be  proved  in  any  court  of  justice, 
same.  or  before  any  person  having  by  law  or  by  consent  of 

parties  authority  to  hear,  receive,  and  examine  evidence, 
either  by  examined  copies  or  by  copies  authenticated  as 
hereinafter  mentioned ;  that  is  to  say,  if  the  document 
sought  to  be  proved  be  a  proclamation,  treaty,  or  other 
act  of  state,  the  authenticated  copy  to  be  admissible  in 
evidence  must  purport  to  be  sealed  with  the  seal  of  the 
foreign  state  or  British  colony  to  which  the  original  do- 
cument belongs;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial 
proceeding  of  any  foreign  or  colonial  court,  or  an  affi- 
davit, pleading,  or  other  legal  document  filed  or  deposited 
in  any  such  court,  the  authenticated  copy  to  be  admis- 
sible in  evidence  must  purport  either  to  be  sealed  with 
the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or,  in  the  event  of  such  court 
having  no  seal,  to  be  signed  by  the  judge,  or,  if  there  be 
more  than  one  judge,  by  any  one  of  the  judges  of  the 
said  court,  and  such  judge  shall  attach  to  his  signature  a 
statement  in  writing  on  the  said  copy  that  the  court 
whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the 
aforesaid  authenticated  copies  shall  purport  to  be  sealed 
or  signed  as  hereinbefore  respectively  directed,  the  same 
shall  respectively  be  admitted  in  evidence  in  every  case 
in  which  the  original  document  could  have  been  received 
in  evidence,  without  any  proof  of  the  seal  where  a  seal 
is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and 

(o)  Supra^  \  470. 
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statement  are  necessary,  or  of  the  judicial  character  of 
the  person  appearing  to  have  made  such  signature  and 
statement"    By  sect.  12, "  Every  register  of  a  vessel  kept  sect.  1 2. 
nnder  any  of  the  acts  relating  to  the  registry  of  British  Reg^lstere  of 
vessels  may  be  proved  m  any  court  of  justice,  or  before  ^^j  certificates 
any  person  having  by  law  or  by  consent  of  parties  au-  of  reeistry  ad- 
thority  to  hear,  receive,  and  examine  evidence,  either  by  prima  facie  evi- 
the  production  of  the  original  or  by  an  examined  copy  c^^J^n^^  wuTi- 
thereof,  or  by  a  copy  thereof  purporting  to  be  certified  out  proof  of 
under  the  hand  of  Ae  person  having  the  charge  of  the  '^s^**"*^*    ^' 
original,  and  which  person  is  hereby  required  to  furnish 
such  certified  copy  to  any  person  applying  at  a  reason- 
able  time  for  the  same,  upon  payment  of  the  sum  of  one 
shilling ;  and  every  such  register  or  such  copy  of  a  re- 
gister, and  also  every  certificate  of  registry,  granted  under 
any  of  the  acts  relating  to  the  registry  of  British  vessels, 
and  purporting  to  be  signed  as  required  by  law,  shall  be 
received  in  evidence  in  any  court  of  justice,  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  as  primd  facie 
proof  of  all  the  matters  contained  or  recited  in  such  re- 
gister when  the  register  or  such  copy  thereof  as  aforesaid 
IS  produced,  and  of  all  the  matters  contained  or  i*ecited  in 
or  endorsed  on  such  certificate  of  registry  when  the  said 
certificate  is  produced."    And  by  sect  13, "  Whenever  in  Sect.  13. 
any  proceeding  whatever  it  may  be  necessary  to  prove  the  ^^*j^  p^' 
trial  and  conviction  or  acquittal  of  any  person  charged  conviction  or 
with  any  indictable  offence,  it  shall  not  be  necessary  to  ^Mn^charged, 
produce  the  record  of  the  conviction  or  acquittal  of  such  not  necessary  to 

*  .  '  produce  record, 

person,  or  a  copy  thereof,  but  it  shall  be  sufficient  that  but  may  be  cer- 
it  be  certified  or  purport  to  be  certified  under  the  hand  {|^  if^l^ 
of  the  clerk  of  the  court  or  other  officer  having  the  cus-  of  coaru 
tody  of  the  records  of  the  court  where  such  conviction  or 
acquittal  took  place,  or  by  the  deputy  of  such  clerk  or 
other  officer,  that  the  paper  produced  is  a  copy  of  the 
record  of  the  indictment,  trial,  conviction,  and  judgment 
or  acquittal,  as  the  case  may  be,  omitting  the  formal 
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8  &  9  Vict. 
c.  113. 

Copies  of 
private  tcts, 
printed  by 
queen's  printer, 
journaU  of 
parliament,  and 
procIamationB, 
admissible  as 
evidence. 


parts  tbereor  (o).  The  8  &  9  Vict  c.  113,  s.  3,  enacts, 
''All  copies  of  private  and  local  and  personal  acts  of 
parliament  not  public  acts,  if  purporting  to  be  printed 
by  the  queen's  printers,  and  all  copies  of  the  journals  of 
either  house  of  parliament,  and  of  royal  proclamations, 
purporting  to  be  printed  by  the  printers  to  the  crown  or 
by  the  printers  to  either  house  of  parliament,  or  by  any 
or  either  of  them,  shall  be  admitted  as  evidence  thereof 
by  all  courts,  judges,  justices,  and  others,  v^ithont  any 
proof  being  given  that  such  copies  v^ere  so  printed"  (p), 
&c.  &c.  Of  these  and  similar  enactments  it  may  be  ob- 
served, that  in  general  they  are  cumulatioe,  not  sub- 
stitutionary, i.  e.  they  do  not  supersede  the  common 
law  mode  of  proof,  and  only  provide  a  more  easy  or 
summary  one,  of  which  parties  may,  if  they  please,  avail 
tiiemselves  (9). 


i 


4.  Proof  of 
appointments 
of  public 
officen. 


§  472.  4.  Another  exception  is  in  the  case  of  public 
officers.  It  is  a  genei-al  principle  that  a  person's  acting 
in  a  public  capacity  is  prim&  &cie  evidence  of  his  having 
been  duly  authorized  so  to  do;  and  even  though  the 
office  be  one  the  appointment  to  which  must  be  in 
writing,  it  is  not,  at  least  in  the  first  instance,  neces- 
sary to  produce  the  document  or  account  for  its  non- 
production.  The  grounds  of  this  have  been  examined  in 
anoUier  place  (r). 


6.  EzaminaUon      §  473.  6.  Where  a  witness  is  being  questioned  on  the 
on  t  e  voir        ^^^  ^^^  ^^  ^^  ^j^^  ^^  ascertaining  his  competency, 

if  that  competency  depends  on  written  instruments  he 
may  state  their  nature  and  contents  (s). 


(o)  On  this  subject  aee  also  7 
&  8  Geo.  IV.  c.  28,  8.  11. 

(p)  See  these  statutes  at  length 
in  the  Appendix,  N.  1 . 

(9)  SeeTayl.  Ev.  §  1139. 


(r)  Supra f  ch.  1,  sect  1 ;  sub- 
sect.  2,  §§  337,  et  teq, 

(«)  Tayl.  Ey.  §  342.  See  also 
per  Maule,  J.,  in  MacdonntU  ▼. 
EvaM,  1 1  C.  B.  930. 
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§  474.  The  principle  of  the  rule  in  question  being  that  CircamstaDtial 
the  secondary  evidence  borrows  its  force  from  the  pri-  JSwte?by**Uie 
mary,  of  which,  owing  to  the  general  infirmity  of  all  rule  requiring 
derivative  proof,  it  may  not  be  a  perfect  representation,  Sence. 
it  follows  that  circumstantial  evidence,  when  original  and 
proximate  in  its  nature,  is  not  affected  by  the  rule  (Q. 
It  is  evidence  in  the  descending^  not  in  the  collateral  line, 
which  falls  within  the  exclusion.     For  the  same  reason  Nor  self-dis. 

•  • 

it  seems,  although  much  has  been  said  and  written  on  ^^^f  ^^'* 
the  subject,  that  self-disserving  statements,  &c.  by  a 
party  against  his  own  interest  are  receivable  as  primary 
proof  of  documents ;  but  this  will  be  considered  under 
the  head  of  self-regarding  evidence  (u). 

(i)  Part  1,  cb.  1,  §  89,  and         (u)  Infra,  ch.  6. 
fti/^ro,  ch.  1,  sect.  1,  {  287. 


^^/Ai^u  j>^JSa.y^^%jrt:pe^  jffJi.^-^.'^^3. 
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CHAPTER  III. 


DERIVATIVE  EVIDENCE  IN  GENERAL. 


Infinnity  of 
derivative  evi- 
dence. 


Forms  of  it. 


§  475.  The  infirmity  of  derivative  evidence,  as  com- 
pared with  its  original  source,  has  been  shewn  in  the 
Introduction ;  and  the  danger  of  this  kind  of  proof  in- 
creases according  to  its  distance  from  that  source,  and 
the  number  of  media  or  instruments  through  which  it 
comes  to  the  cognizance  of  the  tribunal  (a).  The  five 
following  forms  of  it  were  there  enumerated :  1.  Sup- 
posed oral  evidence,  delivered  through  oral.  2.  Sup- 
posed written  evidence,  delivered  through  oral.  3. 
Supposed  written  evidence,  delivered  through  written, 

4.  Supposed  oral  evidence,  delivered  through  written. 

5.  Reported  real  evidence.  The  last  of  these  (ft),  and 
the  secondary  evidence  of  documents  which  would  be 
evidence  if  produced  (c),  have  been  already  considered; 
and  the  present  chapter  will  be  devoted  to  the  legal 
admissibility  of  derivative  evidence  in  general. 


General  rule--       c  473   fj^^  general  rule  is  that  derivative,  or  second- 
Not  receivable  ^  °  .  .  a 

an  evidence  in     hand,  proofs  are  not  receivable  as  evidence  m  causa — 
^  a   rule  which   forms  one   of    the   distinguishing   fea- 

tures of  our  law  of  evidence  (d)y  and  the  gradual  esta- 
blishment of  which  has  been  already  traced  («).    The 
Reasons  com*     reasons  commonly  assigned  for  it  are:    1.   That  the 
for  thw.**"^      party  against  whom  the  proof  is  offered  has  no  oppor- 
tunity of  cross-examining  the  original  source  whence  it 


(a)  iDtrod.  sect  1,  §§  29  and 


30. 


(6)  See  Part  2,  chap.  2. 

(c)  See  the  preceding  chapter. 


(</)   Introd.  sect.  1,  §  29,  and 
Part  1,  chap.  1,  §  89. 
(f)  Part  1,  chap.  2. 
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is  derived; — but  this  will  Dot  explain  the  rejection  of 
second-hand  evidence  when  it  comes  in  a  written  form. 
2.  That  assuming  the  original  evidence  truly  reported, 
it  was  not  itself  delivered  under  the  sanction  of  an  oath. 
To  this  the  same  objection  may  be  made :  besides,  the 
derivative  evidence  would  not  be  the  more  receivable 
if  the  original  evidence  were  delivered  under  that  sanc- 
tion ;  for  the  statement  of  a  third  party  made  on  oath,  . 
even  in  judicio,  is  not  evidence  against  a  person  who 
was  no  party  to  the  judicial  proceeding. 

§  477.  The  foundations  of  the  rule  lie  much  deeper  Tmegrouodsof. 
than  this.  Instead  of  stating  as  a  maxim  that  the  law 
requires  all  evidence  to  be  given  on  oath,  we  should  say 
that  the  law  requires  all  evidence  to  be  given  under  per- 
sonal responsibility;  i.  e.  every  witness  must  give  his 
testimony  under  such  circumstances  as  exposes  him  to 
all  the  penalties  of  fakehood  which  may  be  inflicted  by 
any  of  the  sanctions  of  truth  (/).  Now  oaths,  so  far 
from  being  the  sole  sanction  of  truth,  are  only  a  par- 
ticular, although  doubtless  very  effective,  application  of 
07W,  namely,  the  religious  sanction  (^) — if  they  were 
even  abolished,  the  rule  rejecting  second-hand  evidence 
ought  to  remain  exactly  as  it  is.  Indeed,  several  classes 
of  persons  are  excused  by  statute  from  taking  oaths  (A), 
and  their  evidence  given  on  solemn  affirmation  stands 
on  the  same  footing  with  relation  to  admissibility  as  if 
they  had  been  sworn.  The  true  principle  therefore  ap- 
pears to  be  this — ^that  all  second-hand  evidence,  whether 
of  the  contents  of  a  document,  or  of  the  language  of  a 
third  person,  and  not  connected  by  responsible  testi- 
mony with  the  party  against  whom  it  is  offered,  is  to  be 
rejected.  And  this  will  explain  a  matter  which  at  first 
view  seems  anomalous;   namely,  that  the  principle  of 

(/)  Introd.  sect.  l,^16,et  seq,  (A)  See  Part  2,  chap.  1,  sect  2, 

(g)  lutrod.  sect  2,  §  55,  et  seq.      §  1 62. 
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secondary  does  not  extend  to  second-hand  evidence; 
for  in  the  latter  case,  no  matter  how  unanswerably  the 
absence  of  the  original  source  is  accounted  for,  the  in- 
ferior evidence  will  not  be  received.  ThuS|  what  A.  (a 
witness)  has  heard  B.  (a  stranger)  say,  is  not  only  not 
admissible  in  the  first  instance,  but  the  clearest  proof 
of  the  death,  lunacy,  &c.  of  B.  would  not  render  it  so. 
The  reason  is,  that  in  the  one  case  the  primary  source 
being  perfect  in  itself,  and  receivable  in  evidence  if 
produced,  so  soon  as  that  source  is  exhausted  the  evi- 
dence offered  is  simply  derivative  of  it,  and  excludes 
all  possible  chances  of  error  except  those  which  may 
be  found  in  the  deposing  instrument.  But  when  the 
document  is  one  which  would  not  be  evidence  if  pro- 
duced, as  not  being  traced  to  the  party  against  whom 
it  is  offered ;  or  the  tendered  proof  consists  of  the  state- 
ment of  a  person  who  cannot  be  subjected  to  cross-exa- 
mination, and  which  statement  is  not  made  under  the 
guarantee  afforded  by  publicity,  the  primary  source  is 
not  exhausted,  and  derivative  proof  is  rightly  rejected. 


Maxim  '*  hear- 
say is  Dot  evi- 
deooe." 


Inaccaracy  of 


§  478.  The  rule  in  question  is  commonly  enuntiated, 
both  iu  the  books  and  in  practice,  by  the  maxim  **  hear- 
say is  not  evidence," — an  expression  inaccurate  in  every 
way,  and  which  has  caused  the  true  nature  of  the  rule 
to  be  very  generally  misunderstood.  The  language  of 
this  formula  conveys  directly  the  idea  that  what  a  per- 
son has  been  heard  to  say  is  not  receivable  in  evidence ; 
and  by  implication,  that  whatever  has  been  committed 
to  toriting,  or  rendered  permanent  in  any  other  way, 
would  be  receivable — positions  neither  of  which  is  even 
generally  true.  On  the  one  hand,  what  a  man  has 
been  heard  to  say  against  his  own  interest  is  not  only 
receivable,  but  is  the  very  best  evidence  against  him  (») ; 
and  on  the  other,  as  already  stated  (A),  written  docu- 


(i)  See  infra,  chap.  6. 


{k)  Supra,  §  477. 
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roents  with  which  a  party  is  not  identified  are  frequently 
rejected.  Hence  it  is  that  hearsay  evidence  is  so  often  Heaisay  often 
confounded  with  res  gestcs^  i.  e.  the  original  proof  of  ^uh^es  gaus. 
what  has  taken  place;  and  which  the  least  reflexion 
will  shew  may  consist  of  words  as  well  as  acts.  Thus 
on  an  indictment  for  treason  in  leading  on  a  riotous 
moby  evidence  of  the  cry  of  the  mob  is  not  hearsay, 
and  is  as  original  as  any  evidence  can  be  (/) ;  and  so  are 
the  cries  of  a  woman  who  is  being  ravished  (m).  So 
although  the  relation  of  what  a  sti-anger  has  been  heard 
to  say  is  rejected  as  evidence  of  the  truth  of  those 
words,  seeing  that  it  comes  obstetricante  manu,  yet  whe- 
ther certain  words  were  spoken  is  a  fact,  and  may  be 
proved  as  such,  if  relevant  to  the  issue  raised.  Thus 
although  common  rumour  cannot  be  received  as  proof 
of  a  fact, — ^being  hearsay  in  its  worst  form, — ^yet  when  the 
conduct  of  a  particular  person  is  in  question,  whether 
a  certain  rumour  reached  his  ears  at  a  particular  time 
may  be  perfectly  receivable  (n).  We  are  not  to  con- 
sider whether  evidence  comes  by  word  of  mouth  or 
by  writing,  but  whether  it  is  original  in  its  nature,  or 
indicating  any  better  source  from  which  it  derives  its 
weight 

§  479.  There  are  several  exceptions  to  the  rule  ex-  Ezoeptions  to 
eluding  second-hand  evidence;  and  it  will  be  found,  on  eluding  »eoond- 
examination,  that  in  all  cases  where  the  rule  has  been  band  evidence. 
relaxed  the  derivative  evidence  received  is  guarded  by 
some  security  which  renders  it  more  trustworthy  than 
derivative  evidence  in  general.     First,  then,  on  a  second  i.  Testinony 
trial  of  a  cause  between  the  same  parties,  the  evidence  fj^^^jf^al 
of  a  witness  examined  at  the  former  trial,  and  since  proceedinss 

between  the 

sune  partiei* 
(/)  Damarte's  case,  Fost  Cr.      Cond.  23,  N.  1.  ^^ 

Law,  213 ;  15  Ho.  St.  Tr.  522 ;  (n)  2  Inst  52;  T.  1  £dw.  II. 

IL  y.  Lord  George  Gordon,  21  12,  tit  Imprisonment;  Jones  v. 

Ho.  St.  Tr.  514,  529.  Perry,  2  Esp.  482. 

(m)   See  Mascard.   de  Prob. 
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deceased,  is  receivable,  and  may  be  proved  by  the  tes- 
timony of  a  person  who  heard  it,  or  by  notes  made 
at  the  time(o).  Here  the  evidence  was  originally 
delivered  under  responsibility,  and  the  party  against 
whom  it  is  offered  had  on  a  former  occasion  the  oppor- 
tunity of  cross-examination  ;  still  the  benefit  of  the  de- 
11  &  12  Vict,  meanour  of  the  witness  in  giving  it  is  lost  So  by  the 
c.  42. 8. 17.        11  &  12  Vict.  c.  42,  s.  17,  where  a  witness  who  has 

been  examined  before  a  justice  of  the  peace  against  a 
person  charged  with  an  offence  dies  before  the  trial  of 
the  accused,  or  is  so  ill  as  to  be  unable  to  travel,  his 
deposition,  reduced  to  writing  and  signed  by  the  justice, 
may  be  received  in  evidence  (p). 

2.  Matters  of         §  480.  2.  The  next  exception  is  in  the  proof  of  matters 
neral"iDtereSu     ^^  public  and  general  interest ;  such  as  boundaries  of 

counties,  parishes,  &c.,  modus  decimandi,  rights  of  com- 
mon, claims  of  highway,  &c.{q)  We  have  seen  that 
in  proof  of  historical  facts,  of  what  has  taken  place  in 
by-gone  ages,  derivative  evidence  must  not  only  from 
necessity  be  resorted  to,  but  that  it  is  disarmed  of  much 
of  its  danger,  from  the  permanent  effects  which  are 
visible  to  confirm  or  contradict  it,  the  number  of  sources 
from  which  it  has  sprung,  the  number  of  persons  inter- 
ested in  preserving  the  recollection  of  the  matters  in 
question ;  and  the  consequent  facilities  of  detecting  false 
testimony  (r).  Now,  it  is  obvious  that  rights  of  puUic 
or  general  interest  which  are  supposed  to  have  been 
exercised  in  times  past,  partake  in  some  degree  of  the 
nature  of  historical  facts,  and  especially  in  this,  that  it  is 
rarely  possible  to  obtain  original  proof  of  them.  The 
law  accordingly  allows  them  to  be  proved  by  general 

(o)    1   Phill.    Ev.  306,   10th  (g)  1  Phill.  £y.  ch.  8,  sect  3, 

Ed.;   Rose.  CW.  Evid.  39,  8th  10th  Ed.;  Tayl.  Ev. Part  2,  ch.  8. 

Ed.  See  Maacard.  de  Ph>b.  Good.  287, 

(p)  Supra,  Part  1,  chap.  1,  §  395 — 403. 

1 05.  (r)  Introd.  sect  2,  §(  50,  ei  9eg. 
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reputation ;  by  the  declarations  of  deceased  persons  who 
may  be  presumed  to  have  had  competent  knowledge  on 
the  subject;  by  old  documents  of  various  kinds,  which, 
under  ordinary  circumstances,  would  be  rejected  for  want 
of  originality,  &c.  But  in  order  to  guard  against  fraud, 
it  is  an  established  principle  that  such  declarations  must 
have  been  made  *^  ante  litem  motam" — an  expression  Lb  mouu 
which  has  caused  some  difference  of  opinion,  but  seems 
to  mean  before  any  contravergy  has  arisen  on  the  sub- 
ject to  which  the  declarations  relate,  whether  such  dis- 
pute may  or  may  not  have  been  made  the  subject  of  a 
lawsuit  (s).  The  value  of  this  species  of  evidence  mani- 
festly depends  on  tlie  degree  of  publicity  of  the  matters 
in  question;  and,  when  in  a  documentary  shape,  the 
facilities  or  opportunities  which  may  exist  for  substitu-* 
tion  or  fabrication. 

§  481.  3.  Matters  of  pedigree,  i.  e.  the  feet  of  rela-  3.  Pedigree. 
tionship  between  particular  persons;  the  births,  marriages, 
and  deaths  of  members  of  a  femily,  &c.  form  the  next  ex- 
ception (t).  **  Quoties  queereretur,  genus  vel  gentem  quis 
haberet,  necne  ?  eum  probare  oportet  (le)."  These  likewise 
partake  of  the  nature  of  historical  facts  in  this,  that  they 
refer  to  matters  which  have  occurred  in  times  gone  by, 
and  among  persons  who  have  passed  away ;  though  in 
attempting  to  prove  them  by  derivative  evidence  the 
checks  afforded  by  notoriety  are  wanting,  seeing  that 
they  are  matter  of  interest  to  only  one,  or  at  most  a  few 
femilies.  Still  the  extreme  difficulty  of  procuring  any 
better  evidence  compels  the  reception  of  this  when  it 
comes  from  persons  most  likely  to  be  acquainted  with 
the  truth,  and  under  no  temptation  to  misrepresent  it. 
Thus  declarations  pf  deceased  members  of  a  family, 
made  of  course  ante  litem  motam;  the  general  reputation 

(«)  1  Phm.  Ev.  194, 10th  Ed. ;      10th  Ed. ;  Tayl.  Ev.  Part  2,  ch.  9. 
Tayl.  Ev.  433,  et  $eq.  (u)  Dig.  lib.  22,  tit.  3, 1.  1. 

(r)  1  Phill.  Ev.  ch.  8,  lect.  4, 
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of  a  fitmily  proved  by  a  suryiving  member  of  it;  entries 
made  by  members  of  a  family  in  books;  correspondence 
between  relatives ;  redtals  In  deeds  (x) ;  descriptions  in 
wills ;  inscriptions  on  tombstones,  rings,  monuments,  or 
coffin  plates ;  charts  of  pedigrees,  made  or  adopted  by 
deceased  members  of  the  family,  &c.  have  severaUy 
been  held  receivable  in  evidence  for  this  purpose.  It 
is  impossible  to  dispense  with  this  kind  of  evidence, 
especially  in  proof  of  remote  and  collateral  matters,  but 
tribunals  should  be  on  their  guard  when  the  actual  point 
in  issue  in  a  cause  depends  on  it  It  is  from  its  nature 
very  much  exposed  to  fraud  and  fabrication;  and  even 
assuming  the  declaration,  inscription,  tec  correctly  re- 
ported by  the  deposing  witnesses,  many  instances  have 
shewn  how  erroneoiA  is  the  assumption  that  all  the 
members  of  a  family  are  even  tolerably  conversant  with 
the  particulars  of  its  pedigree. 

4.  AncieDt  §  482.  4.  The  next  instance  in  which  this  rule  is 

^'  relaxed  seems  to  rest  even  more  exclusively  on  the  prin- 
ciple of  necessity ;  namely,  that  ancient  documents,  pur- 
porting to  constitute  part  of,  or  at  least  to  have  been 
executed  contemporaneously  with  the  transactions  to 
which  they  relate,  are  receivable  as  evidence  of  ancient 
possession,  in  favour  of  those  claiming  under  them,  and 
even  against  others  who  are  neither  parties  nor  privies 
to  them  (y).  In  order  to  guard  against  the  too  manifest 
dangers  of  this  kind  of  proof,  it  is  established  as  a  con- 
dition precedent  to  its  admissibility  that  the  document 
must  be  shewn  to  have  come  from  the  proper  custody, 
i.  e.  found  in  a  place  in  which  and  under  the  care  of 
persons  with  whom  it  might  naturally  and  reasonably 
be  expected  ix>  be  found  (z) ;  although  it  is  no  objection 

(x)  "  In  antiquis  enunciatiya  (t)  The  Bishop  of  Meathr.Tke 

proban t  **    Poth.  Obi.  §  737.  Marqtieu  qf  Winehesier,  3  Bingb. 

(y)  1  Phill.  £v.  cb.  8»  sect  5,  N.  C.  200, 202. 
lOtb  Ed. ;  TayL  £▼.  Part  2,  cb.  1 0. 
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that  some  other  mare  proper  place  may  be  su^ested  (a). 
The  elder  civilians  applied  with  tolerable  justice  the  term 
<<  piscatio  anguUlarum''  to  the  proof  of  immemorial  pos- 
session (6). 

§  483.  5.  Declarations  against  interest  made  by  de-  6.  Declarations 
ceased  persons  are  receivable  in  evidence  in  proceedings  persons  aniost 
between  third  parties  (c),  at  least  when  those  declara-  their  inicrest 
tions  were  made  against  their  own  pecuniary  interest  ((2). 
The  admissibility  of  declarations  against  interest  made 
by  parties  to  a  suit  rests  on  a  different  principle  (e). 
The  ground  of  this  exception  is,  the  improbability  that 
a  party  would  falsely  make  a  declaration  to  fix  himself 
vrith  liability ;  but  cases  may  be  put  where  his  doing  so 
would  be  an  advantage  to  him.  E.  g.  the  accounts  of  the 
receiver  or  steward  of  an  estate  have  through  neglect  or 
worse,  got  into  a  state  of  derangement,  which  it  is  de- 
sirable to  conceal  from  his  employer,  and  one  very  obvious 
way  of  setting  the  balance  straight  is  by  falsely  charging 
himself  with  having  received  money  from  a  particular 
person. 

§  484.  6.  Allied  to  these  are  declarations  in  the  ordi-  6.  DMlarationt 
nary  course  of  office,  business,  or  employment,  by  de-  pj^ng-jn  ih^ 
ceased  persons,  who  had  a  personal  knowledge  of  the  ordiDary  coane 
facts,  and  no  interest  in  stating  an  untruth  (/).    They 
differ  however  from  the  former  class  of  declarations  in 


(a)  Tht  Bi^p  of  Meath  v.  The 
Marquttt  of  Winchester,  3  Bing. 
N.  C.  200,  202,  and  Croughton  ▼. 
Biake,  12  M.  &  W.  205. 

(b)  BoDoier,Trait6de8  Preuvef, 
§732. 

(c)  1  Pbill  £▼.  ch.  8,  sect.  7 ; 
Tayl.  £v.  Part  2,  ch.  11.  The 
leading  case  on  this  subject  is  that 
of  Higham  y.  Ridgwoy^  10  East, 
109;  set  oat  and  commented  on 


in  2  Smith,  Lead.  Cas.  183. 

(d)  The  Sussex  Peerage  case, 
11  Cl.&F.  85. 

(e)  Infrttf  ch.  6. 

(/)  1  Phill.  £y.  ch.  8,  sect.  8 ; 
Tayl.  £y.  Part  2,  ch.  12.  For 
the  cases  on  this  subject  see  the 
note  in  1  Smith,  Lead.  Cas.  139, 
to  Price  y.  TAe  Earl  of  Torring- 
ton,  (reported  1  Salk.  285 ;  2  Ld. 
Baym.  873) ;  Holt,  300. 

P  P 
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Whether  decla- 
ntions  agaiiut 
interest  and  in 
diecharge  of 
duty  must  be 
wfitten. 


this,  that  they  must  have  been  made  contemparcmeontbf 
with  the  acts  to  which  they  relate  (^). 

^  485.  In  both  classes,  viz.  declarations  against  inte- 
rest, and  declarations  in  the  ordinary  discharge  of  duty, 
the  evidence  commonly  appears  in  a  written  form ;  and 
it  has  even  been  made  a  question  whether  this  is  not 
essential  to  its  admissibility  (A).  The  inclmation  of  the 
authorities,  however,  is  rather  to  the  efiect  that  verbal 
declarations,  answering  of  course  the  requisite  condi- 
tions, are  equally  receivable  (i),  and  indeed  it  seems 
difficult  to  establish  a  distinction  in  principle  between 
the  cases. 


Tradesmen's 
books. 


§  486.  Ilie  civil  law(i)  and  the  laws  of  some  other 
countries  (/)  receive  the  books  of  tradesmen,  made  or 
purporting  to  be  made  by  them  in  the  regular  course 
of  business,  as  evidence  to  prove  a  debt  against  a  cus- 
tomer or  alleged  customer.  Sensible  of  the  weakness 
and  danger  of  this  sort  of  evidence,  the  civilians  only 
allowed  it  the  force  of  a  semi-proof,  and  by  thus  inyest- 
ing  it  with  an  artificial  value,  increased  the  danger  (m). 
There  is  no  analogy  between  entries  made  by  himself  in 
the  books  of  a  living  tradesman  and  entries  in  those 
books  by  a  clerk  or  servant,  who  is  deceased,  and  in 
making  them  probably  charged  himself  to  bis  master; 
and  turn  or  torture  this  question  as  we  wiQ,  the  admit- 


(g)  Doe  d.  Patteshall  y.  Tur- 

ford,  3   B.   &  Ad.  898,  per  J. 

Parke,  J.;  Shorty,  Lee,  2  Jac. 

&  W.  475,  per  Sir  T.  Plumer, 

M.R. 

(A)  Furtdon  v.  Cloggy  10  M. 
&  W.  572. 

(i)  See  Ivatv,  Finch,  1  Taunt. 
141 ;  Daviet  v.  Pearce,  2  T.  R. 
53 ;  and  per  Lord  Campbell,  in  the 


Suises  Peerage  ca$e,  11  CI.  &  F. 
113. 

(k)  Heinec.  ad  Pand.  pan  4, 
§134;  Poth.  Obi.  §  719. 

(/)  Tayl.  Ev.  §  498. 

(fw)  H«inec.  in  loc.  cit.  See 
Bentham's  comment  on  the  civil 
law  practice  in  this  respect,  5  Jud. 
£v.  481,  482 ;  and  supra,  Introd. 
aect  2,  §  70,  note  (9). 
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ting  the  former  is  a  violation  of  the  rule^  alike  of  law  and 
common  sense,  that  a  man  shall  not  be  allowed  to  manu- 
facture evidence  for  himseir(n).  Tradesmen's  books, 
it  is  said,  are  in  general  accurately  kept ;  but  may  not 
the  reason  of  this  be  that  as  the  law  will  not  allow 
them  to  be  used  for  the  purpose  of  frauduIeDlly  charging 
others,  they  are  now  kept  for  the  sole  and  bon&  fide 
purpose  of  refreshing  the  memory  of  the  tradesman  as  to 
what  goods  he  has  supplied. 

§  487.  7.  The  last  exception  to  this  rule  which  we  7.  Dying  decl&- 
propose  to  notice  is  that  of  declarations  made  by  perscms  **®"' 
in  expectation  of  approaching  death  (o).  "  Nemo  mori- 
turus  prsesumitur  mentiri  (j^)" — the  circumstances  under 
which  such  declarations  are  made  may  fairly  be  assumed 
to  afford  a  guarantee  for  their  truth,  at  least  equal  to 
that  of  an  oath  taken  in  a  court  of  justice.  Hence  the 
dying  declarations  of  a  child  of  tender  years  will  be 
rejected,  unless  he  appears  to  have  had  that  degree  of 
religious  knowledge  which  would  render  his  oath  receiv- 
able (g),  as  likewise  will  those  of  an  adult  not  likely  to  be 
affected  with  a  religious  sense  of  his  approaching  dissolu- 
tion (r).  The  principal  objection  however  to  second-hand 
evidence  is,  not  its  being  unguarded  by  an  oath,  but  that 
the  party  against  whom  it  is  offered  is  deprived  of  his 
power  of  cross-examining,  and  the  jury  of  the  opportunity 
of  observing  the  demeanour  of  the  person  whose  testimony 
is  relied  on.  Besides,  if  the  solemnity  of  the  occasion  on 
which  dying  declarations  are  made  constituted  their  sole 
ground  of  admissibility,  it  would  not  be  confined,  as  it 
appears  to  be  by  law,  to  a  solitary  class  of  cases,  i.  e., 
charges  of  homicide  where  the  language  of  the  deceased     * 

(ft)  Infra,  ch.  4  and  ch.  6.  (p)  2  Ho.  St.  Tr.  18. 

(o)  I  Phill.  Evid.ch.  8,  sect.  6,  (g)  Part  2,  ch.  1,  §  153. 

10th  Ed.;  TayL  Evid.   Part  2,  (r)   1  Phill.  Evid.  242,  10th 

ch.  13.  Ed. 

pp2 
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referred  to  the  injury  which  he  expected  would  cause  his 
death  (s).  Two  other  reasons  plead  for  the  reception  of 
this  evidence  in  those  instances.  1.  The  difficulty  of 
procuring  better  proof  of  the  fact — ^t£e  injured  party 
being  no  more,  the  most  obvious  and  direct  source  of 
evidence  has  perished.  2.  Although  society  has  an  im- 
mense interest  in  punishing  crimes  of  such  magnitude, 
the  witnesses  who  appear  to  prove  it  have  rarely  an  in- 
terest in  putting  into  the  mouth  of  the  dying  man  lan- 
guage which  he  did  not  use.  In  civil  matters  it  is  far 
otherwise;  as  fatal  experience  has  taught  men  in  all 
countries  where  nuncupative  wills  have  been  allowed. 

(«)  Some  old  cases  in  which      ruled  in  Stobart  v.  Dryden,  1  M. 
such  declarations  were  received      &  W.  615. 
in  civil  proceedings  seem  over- 
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CHAPTER  IV. 


RES  INTER  ALIOS  ACTA  ALTBRI  NOCBRB  NON  DEBET. 

*§  488.  ''  Res  inter  alios  acta  alteri  nocere  non  de-  Different  formi 
bet(aV'  "Res  inter  alios  act®  alteri  nocere  non  ^^^^"*^- 
debent(6)."  No  person  is  to  be  affected  by  the  acts 
of  others  unless  he  is  connected  with  them  either 
personallj,  or  by  his  agents,  or  by  those  whom  he 
represents.  To  the  above  forms  of  the  maxim,  some 
books  add,  ''  sed  quandoque  prodesse  potest  (c)/'  or 
"possunt (£?);''  and  in  some  it  runs,  "nee  nocere  nee 
prodesse  possunt(e)."  These  additions  are,  however, 
unnecessary ;  for  the  rule  is  only  of  general,  not  uni- 
versal application,  there  being  several  exceptions  both 
ways.  Neither  does  the  expression  "  inter  alios"  mean 
that  the  act  must  be  the  act  of  more  than  one  per- 
son ;  it  being  also  a  maxim  of  law  "  factum  unius  alteri 
nocere  non  debet  (/)."  And  the  Roman  law,  from  Extent  of  it» 
which  both  maxims  were  probably  taken,  expressly  says, 
"  Exemplo  pemiciosum  est  ut  ei  scriptures  credatur,  qui 
unusquisque  sibi  adnotatione   propria  debitorem  con- 


(a)  Co.  Litt.  152  b,  319  a;  2 
Inst  513;  6  Co.  51b;  Broom'i 
Max.  735,  2Dd  Ed.  This  rule 
waa  well  known  at  Rome.  ''Inter 
alioa  res  gestas  aliis  non  poaie 
pnejadicfum  fiusere  saepe  consti- 
tntum  eat :"  Cod.  lib.  7,  tit.  60, 
L  1.  '*  Inter  alioa  factam  trana- 
actionem  abaentt  non  poaie  facere 
praerjodicium  notiadmi  juris  est:" 
Id.  1.  2.  See  also  Dig.  lib.  2, 
tit.  14,  L  27,  ^  4.    So  in  the 


canon  law,  "  Rea  inter  alioa  acta 
aliis  prs^udieium  regulariter  non 
adfert."    Lancel.  Inst  Jur.  Can. 
lib.  3,  tit.  15,  §10. 
(6)  12  Co.  126. 

(c)  Wingate's  Max.  327. 

(d)  6  Co.  1  b. 

(e)  4  Inst.  279.  See  also  Bon- 
nier, Traits  dea  Preuves^  §  692; 
and  Cod.  lib.  7,  tit  56, 1.  2. 

(/)  Co.  Litt  152  b. 
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stituit  (y)/'  Nor  does  it  make  any  difference  that  the 
act  was  on  oath, — '^  jusjurandum  inter  alios  fitctnm 
nee  nocere,  nee  prodesse  debet  (A) ;" — consequently  the 
sworn  evidence  of  a  witness  in  a  cause  or  proceeding 
cannot  be  made  available  in  another  cause  or  proceeding 
between  other  parties.  One  important  branch  of  this 
rule,  ^'  res  inter  alios  judicata  alteri  nocere  non  debet,'' 
will  be  more  properly  considered  under  the  head  of  res 
judicata  (i). 


Distioetion  be- 
tween res  inter 
alios  acta  and 
derivatire  evi- 
dence. 


§  489.  Following  out  the  great  principie  which  exacts 
the  best  order  of  evidence,  it  is  obviovs  that  things 
done  ab  alio  or  inter  alios  are  even  more  objectionable 
than  derivative  or  second-hand  evidence.  The  two  are, 
indeed,  sometimes  confounded;  but  the  distinction  be- 
tween them  seems  to  be  this,  that  derivative  or  second- 
hand evidence  indicates  directly  a  source  of  legitimate 
evidence,  while  res  inter  alios  acta  either  indicates  no 
such  source,  or  at  most  only  indirectly.  Saf^pose,  for 
instance,  on  an  indictment  for  larceny,  witness  A.  were 
to  depose  that  he  heard  B.  (a  person  not  present)  say 
that  he  saw  the  accused  take  and  carry  away  the  pro- 
perty, this  evidence  is  objectionable  as  being  offered 
obstetricante  manu;  but  it  indicates  a  better  source, 
namely,  B.  Suppose,  however,  a  witness,  C,  were  to 
depose  that  be  overheard  two  persons  unknown  form- 
ing a  plan  to  commit  the  theft  in  question,  in  which 
they  spoke  of  the  accused  as  an  accomplice  who  would 
assist  them  in  its  execution,  this  evidence  is  but  res 
inter  alios  acta,  for  it  shews  no  better  source  of  legal 
proof;  although  as  indicative  evidence,  and  putting 
officers  of  justice,  &c.  on  a  track,  it  might  not  be  without 
its  use. 


(g)  Cod.  lib.  4,  tit.  19,  1.  7; 
Poth.  Obi.  S  724. 
(A)  4  Inst.  270.   See  Dig.  lib. 


12,  dt.  2, 1.  3,  9  3,  and  1.  9,  §  7, 
and  1. 10. 

(i)  In/Kii  chap.  9. 
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§  490.  There  is  likewise  this  point  of  resemblance  be-  Maxim  in  quet- 
tween  seoond-hand  evidence  and  res  inter  alios  acta  that,  exclude  proof 
like  the  former^  the  latter  must  not  be  understood  as  ofretg**^ 
excluding  proof  of  res  gestsB.  The  true  meaning  of  the 
rule  under  consideration  is,  that  a  party  is  not  to  be 
affected  by  what  is  done  behind  his  back — not  that  when 
the  matter  in  issue  consists  of  an  act  done,  which,  al- 
though an  individual  may  be  accountable  for,  is  sepa* 
raUe  from  hie  person,  proof  may  not  be  given  of  that 
act  before  he  is  connected  with  it  by  evidence.  This 
is  best  illustrated  in  criminal  cases.  Offences,  as  has 
been  shewn  in  a  former  place  (A),  are  rightly  divisible 
into  delictafacti  permanentis  and  delictafacti  transeuntiSf 
i.  e.  into  offences  which  leave  traces  or  marks ;  such  as 
homicide,  arson,  burglary,  tec. ;  and  offences  which  do 
not ;  such  as  conspiracy,  criminal  language,  and  the  like. 
With  respect  to  the  former,  it  is  every  day's  practice  to 
give  proof  of  a  corpus  delicti — that  a  murder,  an  arson, 
a  burglary,  &c«  was  committed --before  any  evidence  is 
adduced  affecting  the  accused,  although  without  such 
evidence  the  antecedent  proof  of  course  goes  for  nothing. 
And  the  same  holds  when  the  crime  is  delicta  facti 
tranMeuntis,  Thus,  on  an  indictment  for  libel,  proof 
may  first  be  given  of  the  libel,  and  the  defendant  then 
shewn  to  be  the  publisher  of  it  Another  illustration 
is  afforded  by  prosecutions  for  conspiracy,  where  it  is 
a  settled  rule  that  general  evidence  may  be  given  of 
the  existence  of  a  conspiracy  before  the  accused  is 
shewn  connected  with  it(/);  for  here  the  corpus  delicti 
is  the  conspiracy,  and  the  participation  of  the  accused 
an  independent  circumstance  which  may  or  may  not 
be  true.  The  rule  that  the  acts  and  declarations  of 
conspirators  are  evidence  against  their  fellows  rests 
partly  on  this  principle,  and  partly  on   that  of  prin- 

{k)   Supra,  chap.  1,  wet  3,  (0  See  th«  authorities  collected 

•Qb-Mct  2,  §  425.  in  Roic.  Crim.  Ev.  414,  3rd  Ed. 
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cipal  and  agent.  The  following  sammaiy  of  the  piac- 
tice,  taken  from  approved  works  (m),  is  folly  supported 
by  authority^  '^  Where  several  persons  are  proved  to 
have  combined  together  for  the  same  illegal  purpose, 
any  act  done  by  one  of  the  party,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  com- 
mon object,  is  in  contemplation  of  law  the  act  of  the 
whole  party,  and,  therefore,  the  proof  of  such  act  would 
be  evidence  against  any  of  the  others  who  were  engaged 
in  the  same  conspiracy ;  and,  further,  any  declarations, 
made  by  one  of  the  party  at  the  time  of  doing  such 
illegal  act,  seem  not  only  to  be  evidence  against  himsdf, 
as  tending  to  determine  the  quality  of  the  act,  but  to  be 
evidence  also  against  the  rest  of  the  party,  who  are  as 
much  responsible  as  if  they  had  themselves  done  the  act. 
But  what  one  of  the  party  may  have  been  heard  to  say 
at  some  other  time,  as  to  the  share  which  some  of  the 
others  had  in  the  execution  of  the  common  design,  or  as 
to  the  object  of  the  conspiracy,  cannot,  it  is  conceived, 
be  admitted  as  evidence  to  affect  them  on  their  trial, 
for  the  same  offence.  And,  in  general,  proof  of  concert 
and  connexion  must  be  given,  before  evidence  is  admis- 
sible of  the  acts  or  declarations  of  any  person  not  in  the 
presence  of  the  prisoner.  It  is  for  the  court  to  judge 
whether  such  connexion  has  been  sufficiently  established; 
but  when  that  has  been  done,  the  doctrine  applies  that 
each  party  is  an  agent  for  the  others,  and  that  an  act 
done  by  one  in  furtherance  of  the  unlawful  design,  is  in 
law  the  act  of  all,  and  that  a  declaration  made  by  one  of 
the  parties,  at  the  time  of  doing  such  an  act,  is  evidence 
against  the  others."  And  this  is  in  accordance  with  the 
law  in  other  cases ;  for  if  several  persons  go  out  with  the 
common  design  of  committing  an  unlawful  act,  anything 
done  by  one  of  them  in  prosecution  of  that  design, 

(m)  2  Gr.  Russ.  697.   See  also      Ev.  §|  402^406. 
PhiU.  &  Am.  £v.  210, 434 ;  Tayl. 
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though  not  in  presence  of  his  fellows,  is  in  law  the  act 
of  them  all  (n). 

§  491.  The  rule  ^'res  inter  alios  acta  alteri  nocere  non  Initanoetillai- 
debet,"  is  so  elementary  in  its  nature  that  a  few  instances  JSe  res^intj 
will  suffice  for  its  illustration :  the  reader  desirous  of  more  *^^  >cu.  &e. 
wiU  find  a  large  number  collected  inWingate's  Maxims, 
p.  327.    Sir  Edward  Coke  (o)  gives  the  following : — 
'^  If  a  man  make  a  lease  for  life,  and  then  grant  the  re- 
yersion  for  life,  and  the  lessee  attorn,  and  after  the  lessor 
disseise  the  lessee  for  life,  and  make  a  feoffment  in  fee, 
and  the  lessee  re-enter,  this  shall  leave  a  reversion  in  the 
grantee  for  life,  and  another  reversion  in  the  feoffee,  and 
yet  this  is  no  attornment  in  law  of  the  grantee  for  life, 
because  he  doth  no  act  nor  assent  to  any  which  might 
amount  to  an  attornment  in  law.     Et  res  inter  alios  acta, 
&c.''    Where  several  persons  are  accused  or  suspected  of 
a  criminal  offence  {p),  or  sued  in  a  civil  court  (q),  a  con- 
fession made  by  one  in  the  absence  of  his  fellows  is  no 
evidence  against  them.     So,  where  on  an  appeal  of  rob- 
bery against  A.,  the  jury  acquitted  the  defendant,  and 
found  that  B.  and  C.  abetted  the  appellant  to  bring  the 
fidse  appeal :  as  B.  and  C.  were  strangers  to  the  original, 
they  were  not  concluded  by  this  finding ;  '^  but,"  adds  the 
report,  **  they  shall  be  distrained  ad  respondendum(  r),"  Indieative  evi- 
— a  good  instance  of  the  value  of  res  inter  alios  acta  as  **•***•• 
indicative,  however  dangerous  it  would  be  as  legal  evi- 
dence. 

§  492.  We  have  said  that  there  are  exceptions  to  this  Eicepiioni  to 
rule.    Thus,  although  in  general  strangers  are  not  bound 
by,  and  cannot  take  advantage  of  estoppels,  yet  it  is 

(n)  1  Hale,  P.  C.  462,  et  seq. ;  (9)  Oodb.  326,  pi.  418 ;  Hem- 

Fott.  C.  L.  349,  350,  353, 354;  mingi  v.   Ri^intan,    1    Barnes' 

H.  y.  Hodgton,  1  Leacb,  C.  L.  6 ;  Notes,  317. 

4  Black.  Com.  34.  (r)  Old  record  of  Mich.  42 

(o)  Co.  Litt  319  a.  Edw.  III.  set  out  1 2  Co.  125, 126. 

ip)  Kely.  IS;  9  Ho.  St  Tr.  23. 
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othwwifle  wiieo  the  estoppel  runs  to  tbe  dkebOity  or 
legitimation  of  the  persoQ  (<).  So  a  judgment  m  remj 
in  the  Exchequer,  is  condusive  against  all  the  world  (t) : 
as  also  was  a  fine  after  tbe  period  of  non-daim  had 
elapsed  (tt).  The  admissibility  in  eyidenoe  of  many 
documents  of  a  public  and  quasi  public  nature  is  at 
variance  with  this  prindple,  which  is  then  brought 
into  collision  with  the  maxim  ''omnia  pvaesumuntur 
rit^  esse  acta:"  and  the  number  of  them  has  been 
much  increased  by  statute,  especially  in  late  years  (x). 
The  following  decided  exception  is  also  given  by  Lit- 
tleton (y) : — ''  If  there  be  lord  mesne  and  tenant,  and 
the  tenant  holdeth  of  the  mesne  by  the  service  of  five 
shillings,  and  the  mesne  holdeth  over  by  the  service 
of  twelve  pence,  if  the  lord  paramont  purchase  the 
tenancy  in  fee,  then  theserviceof  the  mesnalty  is  extinct; 
because  that  when  tbe  lord  paramont  hath  the  tenancy, 
he  holdeth  of  his  lord  next  paramont  to  him,  and  if  he 
should  hold  this  of  him  which  was  mesne,  then  he  should 
hold  the  same  tenancy  immediately  of  divers  lords  by 
.  divers  services,  which  should  be  inconvenient,  and  tbe 
law  will  sooner  sufiS^  a  mischief  than  an  inccmvenience, 
and  therefore  the  seignory  of  the  mesnalty  is  extinct" 
On  this  Sir  Edward  Coke  observes  (z), — **  It  is  holden 
for  an  inconvenience,  that  any  of  the  maxims  of  the  law 
should  be  broken,  though  a  private  man  suffer  loss ;  for 
that  by  infringing  of  a  maxim,  not  only  a  general  pre- 
judice to  many,  but  in  the  end  a  public  incertainty  and 
confusion  to  all  would  follow.  And  the  rule  of  law  is 
regularly  true,  res  inter  aJioe  acta  alteri  nocere  non  debet, 
et  factum  vniua  alteri  nocere  nan  debet ;  which  are  true 
with  this  exception,  unless  an  inconvenience  should  f<d- 
low." 

(«)  Infra,  chap.  6,  sect.  2.  (x)  See  Part  1,  eh.  2,  §  117. 

(0  Wra,  chap.  9.  (y)  Litt  sect.  281. 

(u)  2  Blackst.  Comm.  354.  (i)  Co.  Litt.  152  b. 
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CHAPTER  V. 


OPINION  SYIDBNOB. 

§  493.  The  use  of  witnesses  being  to  inform  the  tri-  Opinion  evi- 
bunal  respecting  facts^  their  opinions  are  not  in  general  general  recei?- 
receivable  as  evidence  (a).  This  rule  is  necessary  to  ****** 
prevent  the  other  rules  of  evidence  being  practically  nulli- 
fied. Vain  would  it  be  for  the  law  to  constitute  the  jury 
the  triors  of  disputed  iacts,  to  reject  derivative  evidence 
when  original  proof  is  withheld,  and  declare  that  a  party 
is  not  to  be  prejudiced  by  the  words  or  acts  of  odiers 
with  whom  he  is  unconnected,  if  tribunals  might  be 
swayed  by  opinions  relative  to  those  facts  expressed  by 
persons  who  come  before  them  in  the  character  of  wit- 
nesses. If  the  opinions  thus  offered  are  founded  on 
no  evidence,  or  on  illegal  evidence,  they  ought  not  to 
be  listened  to ;  if  founded  on  legal  evidence,  that  evi- 
dence ought  to  be  laid  before  the  jury,  whom  the  law 
presumes  to  be  at  least  as  capable  as  the  witnesses  of 
drawing  from  them  any  mferences  that  justice  may 
require.  *' Testes  ititionem  scientise  reddere  tenean- 
tur  (A).''     ^'  Les  testm  doivent  rien  tesm  fors  ceo  que  ils  • 

soient  de  certein,  s.  ceo  que  ils  veront  ou  oyront  (c)." 
^'Omne  sacramentum  debet  esse  certse  scientiae(^)." 
'Mt  is  no  satisfaction,"  says  another  old  book(tf),  ''for  a 


(a)  PMke,  Evid.  195,5th  £cL;  (6)  Heinec.  ad  Paad.  pan  4 

Ph.  «t  Am.  Evid.  899 ;  1  PhilL  $  144. 

Evid.  520,  10th  Ed. ;  1  Greenl.  (c)  Per  Thorpe,  C.  J.,  23  Ass. 

Evid.  §  440,  4th  Ed.  ;  3  Burr.  pi.  1 1 . 

1918 ;  5  B.  &  Ad.  846, 847  ;  and  (</)  4  Inst.  279. 

the  authorities  in  the  following  («)  Dyer,  53  b.  in  marg.  (15). 
notes. 
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witness  to  say  that  he  thinks,  or  persttadeth  himsdf,  and 
this  for  two  reasons.  First.  Because  the  judge  is  to  give 
an  absolute  sentence  and  for  this  ought  to  have  a  more 
sure  ground  than  thinking.  Secondly.  The  witness  can- 
not be  sued  for  perjury." 

Metniog  of  th«      ^  494.  This  rule  must  not,  howeyer,  be  misunderstood 

— ^nothing  being  farther  from  the  design  of  the  law  than 
to  exclude  from  the  cognizance  of  the  jury  anything 
which  could  legitimately  assist  them  in  forming  a  judg- 
ment on  the  facts  in  dispute  ; — its  meaning  is  simply, 
that  questions  shall  not  be  put  to  a  witness  which  virtu- 
ally put  him  in  the  place  of  the  jury,  by  substituting  his 
judgment  for  theirs.  A  good  illustration  of  its  real  nature 
is  afforded  by  the  case  of  Dairies  and  another  v.  Hart-- 
^  (/)•  That  was  an  action  for  slandering  the  plaintiffs  in 
their  trade.  At  the  trial  a  witness  deposed  to  the  following 
words,  as  having  been  spoken  by  the  defendant  relative 
to  some  bills  given  by  the  plaintiffs  to  a  firm  of  which  the 
witness  was  member,  ^^You  must  look  out  sharp  that 
those  bills  are  met  by  them."  The  counsel  for  the  plain- 
tiff then  proposed  to  ask  ^*  What  did  you  understand  by 
that  ?"  which  question  was  objected  to,  and  disallowed 
by  the  judge.  A  rule  for  a  new  trial  was  afterwards 
obtained  on  the  ground  that  the  question  was  improperly 
rejected :  which,  after  argument,  was  discharged  :  and 
«  the  following  judgment  was  delivered  by  Pollock,  C.  B., 

in  the  name  of  the  whole  court,  ''There  can  be  no  doubt 
that  words  may  be  explained  by  bystanders  to  import 
something  very  different  from  their  obvious  meaning.  The 
bystanders  may  perceive  that  what  is  uttered  is  uttered  in 
an  ironical  sense,  and  therefore,  that  it  may  mean  directly* 
the  reverse  of  what  it  professes  to  mean.  Something 
may  have  previously  passed,  which  gives  a  peculiar  cha- 
racter and  meaning  to  some  expression ;  and  some  word 

(/)  3  Exch.  200. 
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which  ordinarily  or  popularly  is  used  in  one  sense,  may, 
from  something  that  has  gone  before,  be  restricted  and 
confined  to  a  particular  sense,  or  may  mean  something 
diflferent  from  that  which  it  ordinarily  and  usually  does 
mean.  But  the  proper  course  for  a  counsel  who  proposes 
so  to  get  rid  of  the  plain  and  obvious  meaning  of  words 
imputed  to  a  defendant,  as  spoken  of  the  plaintiff,  is  to 
ask  the  witness,  not  'What  did  you  understand  by  those 
words  V  but '  Was  there  anything  to  prevent  those  words 
from  conveying  the  meaning  which  ordinarily  they  would 
convey?'  because,  if  there  was,  evidence  of  that  may  be 
given ;  and  then  the  question  may  be  put  When  you 
have  laid  the  foundation  for  it,  the  question  then  may  be 
put,  '  What  did  you  understand  by  them  ? '  when  it  ap- 
pears that  something  occurred  by  which  the  witness 
understood  the  words  in  a  sense  different  from  their  or- 
dinary meaning.  I  believe  we  may  say,  that  generally 
no  question  ought  to  be  put  in  such  a  form  as  possibly 
to  lead  to  an  illegal  answer.  Now,  taken  by  itself,  and 
vrithout  more,  the  understanding  of  a  person  who  hears 
an  expression  is  not  the  legal  mode  by  which  it  is  to  be 
explained.  If  words  are  uttered  or  printed,  the  ordi- 
nary sense  of  those  words  is  to  be  taken  to  be  the  mean- 
ing of  the  speaker;  but  no  doubt  a  foundation  may  be 
laid,  by  shewing  something  else  which  has  occurred ;  some 
other  matter  may  be  introduced,  and  then,  when  that 
has  been  done,  the  witness  may  be  asked,  with  reference 
to  that  other  matter,  what  was  the  sense  in  which  he 
understood  the  words.  But  the  mere  question,  '  What 
did  you  understand  with  reference  to  such  an  expres- 
sion?' we  think  is  not  the  correct  mode  of  putting  the 
question.^ 

§  495.  The  rule  is  not  without  its  exceptions.     Being  Eieeptioni  to. 
based  on  the  presumption  that  the  tribunal  is  as  capable  ^  "^ 
of  forming  a  judgment  on  the  facts  as  the  witness,  when 
circumstances  rebut  this  presumption  the  rule  naturally 
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us  are  unlikely  to  piv. 
^  correct  judgment  upon  it  withotit 
.*ice ;  in  other  words,  when  it  so  far  partakes 
.aje  nature  of  a  science  or  art,  as  to  require  a  coure^ 
oi  previous  habit  or  study  in  order  to  the  attainment  of 
a  knowledge  of  it/'     A  large  number  of  instances  of  the 
Application  of  this   principle  are  to  be   found  in  the 
books.     The  opinions  of  medical  men  are  constantly 
admitted  as  to  the  cause  of  disease  or  of  death,  or  the 
consequences  of  wounds,  and  as  to  the  sane  or  insane 
state  of  a  person's  mind,  as  collected  from  a  number  of 
circumstances,  and  as  to  other  subjects  of  professtooal 
skill  (0*     But  where  scientific  men  are  called  as  wit- 
nesses, they  cannot  give  their  opinions  as  to  the  general 
merits  of  the  cause,  but  only  their  opinions  upon  the 


(A)  Co.  Litt  70  b. 

(i)  j£<.  125  a;  4  Co.  29  a. 

(A)  1  Smith's  Lead.  Cas.  286, 
3rd£d. 

(i)  I  GremL  £▼.  §  440,  4th 
£d.  The  practice  of  resorting  to 
this  species  of  scientific  evidence 
is  by  no  means  a  modem  inven- 
tion. In  the  28  Ass.  pi.  5,  on 
an  appeal  of  maifaem,  the  de- 
fondant  priced;  that  the  eonrt 
would  see  the  wound  to  see  if 
there  had  been  a  maiming  or 
not.     And    the  court  did  not 


know  how  to  adjndge  because 
the  wound  was  new,  and  then 
the  defendant  took  issue, .  and 
prayed  the  court  that  the  nud- 
hem  might  be  examined;  on 
which  a  writ  was  sent  to  the 
sheriff  to  cause  to  come  "  Medi- 
cos,  chirurgicoa  de  melioribus 
London,  ad  informandum  domi- 
num  regem  et  onriam  de  bis, 
quse  eia  ex  pacte  domini  regis  in- 
jungeBontur."  Sea  alao  Plowd. 
125. 
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proved  (m)     1 
n^Jq  I  S  ^^®^  allowance  for  the 

\  .  "M  \u8uaUy  feel  in  favour  of 

g^QaJ  sej  Vgd^  nn J  giving  a  wide 

*2  paintl  Vwever  unfounded  or 

^^P"^M  ^\on  subjects  neces- 

^  *  \Vhere  can  be  no 

t  ^\^  in  our  courts 

^  ^  ^        i\      '^*  profana- 

oi  5  J  common 

embankmc.  monest 

^4e  evidence  (n).    lo  .  In 

^  opinions  of  antiquaries  have   .  y^ 

^a^ve  to  the  date  of  ancient  handwriting  (,o. 
Inhere  on  aa  indictment  for  uttering  a  forged  instrum^^^ 
the  question  was  whether  a  paper  had  originally  coij. 
tamed  certain  pencil  marks  which  were  alleged  to  have 
been  rubbed  out  and  writing  substituted  in  their  stead, 
ibe  opinion  of  an  engraver^  who  was  in  the  habit  of 
looking  at  minute  lines  on  paper^  and  had  examined 
the- document  with  a  mirror,  was  held  receivable,  al- 
though of  no  weight  unless  confirmed  (p).     It  is  on 
this  principle  that  the  evidence  of  professional  or  offi- 
cial persons  is  receivable  in  proof  of  foreign  laws  (9), 
who,  from  the  very  nature  of  the  subject,  can  only 
speak  to  their  judgment  or  belief. 

§  496.  But  the  weight  due  to  this,  as  well  as  every  Weight  due  to 
other  kind  of  evidence,  is  to  be  determined  by  the  tri-  ^e/opbioti 
bunal,  which  is  to  form  its  own  judgment  on  the  mat-  evidence  is  for 

'  ^     ^  the  tiibuntl. 

(m)    Oraenl.    in    loc.    dt  ;  (g)   Tayl.  £v.  {  10i2 ;  TAe 

M'Haghten'i  aae,  10  CI.  &  F.  Suttex  Peerage  eate,  11  CI.  &  F. 

200.  85 ;   Earl  Nelton  v.  Lord  Brid- 

(11)  Greenl.  in  loc  cit.  port,  8  Beav.  527 ;  The  Baron 

{o)  TYacy  Peerage aue,  10  a.  de  Bode'i  aae,  8  Q.  B.  208; 

&  F.  154.  Britiow  v.  SequeoiUe,  5   Ezeh. 

(  p)  K.  V.  WilUamt,  8  C.  &  P.  275;  VanderDonckiy.Tkelbmm, 

434.  8  C.  B.  812. 
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ters  before  it,  and  is  not  concluded  by  that  of  any 
Value  difficult    witness,  however  highly  qualified  or  respectable.    Nor 

is  this  always  an  easy  task ;  there  being  no  evidence  the 
▼alue  of  which  varies  so  immensely  as  that  now  under 
consideration,  and  respecting  which  it  is  so  difficult  to 
lay  down  any  rules  beforehand.  Its  most  legitimate, 
valuable,  and  wonderful  application  is  on  charges  of 
poisoning,  where  poison  is  extracted  from  a  corpse  by 
means  of  chemical  analysis  (<).  **  It  is  surely,''  says  Dr. 
Beck  {t),  "  no  mean  effort  of  human  skill  to  be  brought 
to  a  dead  body,  disinterred  perhaps  after  it  has  lain  for 
months,  or  even  years  in  the  grave;  to  examine  its 
morbid  condition ;  to  analyse  the  fluids  contained  in  it 
(often  in  the  smallest  possible  quantities) ;  and  from  a 
course  of  deductions  founded  in  the  strictest  logic,  to 
pronounce  an  opinion,  which  combined  circumstances, 
or  the  confession  of  the  criminal,  prove  to  be  correct 
It  is  such  duties  ably  performed,  that  raise  our  profes- 
sion to  an  exalted  rank  in  the  eyes  of  the  world ;  that 
cause  the  vulgar  to  marvel  at  the  mysterious  power 
by  which  an  atom  of  arsenic,  mingled  amidst  a  mass  of 
conftised  ingesta,  can  still  be  detected.  It  does  more : 
it  impresses  on  the  minds  of  assassins,  who  resort  to 
poison,  a  salutary  dread  of  the  great  impossibility  of 
escaping  discovery."  And  it  would  not  be  easy  to  over- 
rate the  value  of  the  evidence  given  in  many  difficult 
and  delicate  inquiries,  not  only  by  medical  men  and 
physiologists,  but  by  learned  and  experienced  persons  in 
various  branches  of  science,  art,  and  trade.  But  as  it 
is  impossible  k  priori  to  measure  the  integrity  of  any 
witness,  and  equally  so  to  determine  the  amount  of 
skill  which  a  person  following  a  particular  science, 
art,  or  trade  may  possess,  the  tribunal  is  under  the 
necessity  of  listening  to  all  such  witnesses  who  present 

(ff)  Supra,  chap.  1,  sect  3,  sab-  (0  Beck's  Med.  Jur.   1085, 

sect.  2,  ^  432.  7th  Ed. 
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themselves.  Now,  after  making  every  allowaDce  for  the 
natural  bias  which  witnesses  usually  feel  in  favour  of 
causes  in  which  they  are  embarked,  and  giving  a  wide 
latitude  for  bon&  fide  opinions^  however  unfounded  or 
fantastical,  which  persons  may  form  on  subjects  neces- 
sarily much  depending  on  conjecture,  there  can  be  no 
doubt  that  much  testimony  is  daily  received  in  our  courts 
as  ''  scientific  evidence"  to  which  it  is  almost  profana* 
tion  to  apply  the  term ;  as  being  revolting  to  common 
sense,  and  wholly  inconsistent  with  the  commonest 
honesty  on  the  part  of  those  by  whom  it  is  given.  In 
truth  witnesses  of  this  description  are  apt  to  presume 
largely  on  the  ignorance  of  their  hearers  with  respect  to 
the  subject  of  examination,  and  little  dread  prosecution 
for  perjury — an  offence  of  which  it  is  extremely  difficult 
to  convict  a  person  who  only  swears  to  his  belief,  and, 
when  that  belief  relates  to  scientific  matters,  may  be 
pronounced  almost  impossible.  On  the  other  hand, 
however,  mistakes  have  occasionally  arisen  from  not 
attaching  sufficient  weight  to  scientific  testimony.  This 
arises  chiefly  where  the  knowledge  of  the  tribunal  and 
society  in  general  are  in  a  high  degree  in  arrear  of  the 
scientific  knowledge  of  the  witness.  One  remarkable 
instance  is  cited  by  a  modern  author  on  the  law  of 
evidence  (k).  A  civil  engineer  of  high  reputation  hav- 
ing deposed  before  a  committee  that  locomotive  engines 
might  very  possibly  be  expected  to  travel  on  railroads 
at  the  rate  of  ten  miles  an  hour,  the  interrogating  coun- 
sel contemptuously  bid  him  stand  down,  for  he  should 
ask  him  no  more  questions,  and  the  weight  of  his  for- 
mer evidence  was  much  impaired. 

§  497.  In  France  experts  are  officially  delegated  by  Experts  in 
the  court  to  inquire  into  facts  and  report  upon  them,    ^^^    ^^' 

(u)  Gredey,  £t.  in  Eq.  360.       1836,  says  "it  occarred  a  few 
The    date  of  this  is  not  given.       yean  since." 
The  book,  tiie  date  of  which  is 
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and  stand  on  a  much  higher  footing  than  either  onU* 
nary  or  scientific  witnesses  among  us.  Yet  even  there 
it  is  a  maxim  **  Dictum  expertorum  nimquam  transit  in 
rem  judicatam(d?)/'  Bonnier,  in  his  Traite  des  Preuves, 
after  quoting  the  64th  Novd,  which  abundantly  shews 
that  the  malpractices  of  which  we  have  been  speaking 
were  well  understood  at  ancient  Rome^  sarcastically 
adds,  ''  On  voit  que  les  complaisances  de  Texpertise  ne 
datent  pas  de  nos  jours  (y)."  Our  own  law,  in  its  de* 
sire  to  vindicate  the  unquestionably  sound  principle  that 
judicial  and  inquisitorial  functions  ought  to  be  kept  dis- 
tinct, appears  to  have  scarcely  armed  its  courts  with 
sufficient  powers  to  compel  the  {Hoduction  of  evidence 
—  the  instances  in  which  they  proceed  ex  ojffmo  to 
obtain  it  are  few ;  and  this  case  of  experts  seems  one 
in  which  such  a  power  might  be  vested  in  them  with 
'advantage,  concurrently  of  course  with  the  right  of  liti- 
gant parties  to  produce  skilled  witnesses  of  their  own. 


Scientific  evi- 
dence received 
vrith  too  little 
discrimination. 


§  498.  So  fiur  as  medical  evidence  is  eonoecned,  medi- 
cal jurists  complain  that  there  is  too  little  discrimination 
exercised  in  recdving  all  who  are  called  doetan  as  wit- 
nesses. ''  In  England,''  says  the  able  authority  already 
quoted  {z},  **  not  only  physicians,  surgeons,  and  apothe* 
caries,  beyond  whom  it  should  not  be  extended,  but 
hospital  dressersr  students,  and  quacks,  have  been  per- 
mitted to  act  as  medical  witnesses.  '  We  could  point 
out  a  case  of  poisoning,'  say  the  editors  of  the  Edin- 
burgh Medical  and  Surgical  Journal,  '  where  the  most 
essential  part  of  the  evidence  depended  on  the  testimony 
of  a  quack  alone,  and  it  was  admitted.' "    But,  to  an- 


(«)  Bonnier,  TraU6deaPrenveiy 
§74. 

(y)  Id'  9  6S*  In  another 
place  he  yery  forcibly  observei, 
**  L'ezpertise  n'eet  qu'un  yerre 
qui  groaeit  lea  objets;  et  c'eat  au 


JQgOf  qui  a  la  faculty  do  a'en 
servir,  ik  examiner  en  toate  liberty 
ai  les  ima^  qu'elle  lui  pr^sente 
Bont  hien  nettea."    Id,  §  67. 

(a)  Beck'a  Med.  Joriap.  1091, 
7th  £4. 
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swer  these  authors  in  then*  own  language,  the  remedy 
they  prescribe  is  worse  than  the  disease.  Must  the 
judge,  before  receiving  the  testimony  of  a  man  who 
makes  profession  of  the  healing  art,  institute  a  preKmi- 
nary  inquiry  as  to  whether  he  comes  within  the  defini- 
tion of  a  '*  quack  f — one  of  the  most  uncertain  words 
in  the  language,  and  the  correct  apfdication  of  which  to 
particoiar  indiriduals  must  ever  be,  to  a  certain  extent, 
matter  of  opinion.  Besides,  it  would  be  altogether  at  vari- 
ance with  the  free  spirit  of  our  laws,  to  place  the  lives  and 
liberties  of  all  persons  accused  of  the  gravest  offences 
in  Ae  hands  of  a  privileged  class,  by  prohibiting  them 
from  availing  themselves  of  the  testimony  of  others  who 
have  studied  and  practised  the  subject.  Still  it  must  be 
conceded  that  our  practice  is  much  too  loose  in  this 
respect — that  our  judges  and  jurymen  do  not  when 
medical,  and  indeed  other  scientific,  witnesses  are  of- 
fered, inquire  sufficiently  into  the  causa  scientiee,— the 
means  which  they  have  had  of  forming  a  judgment  To 
say  nothmg  of  those  palpable  cases  where  the  course 
of  study  has  been  so  short,  or  experience  so  limited, 
that  the  judge  ought  to  reject  the  witness  altogether ;  or 
those  where,  though  the  evidence  must  be  received,  it  is 
dear  little  confidence  ought  to  be  reposed  on  the  opi- 
nion given,  even  distinguished  men  in  one  branch  of  a 
science  or  profession  have  often  but  a  superficial  know- 
ledge of  its  other  branches.  The  most  able  physician 
or  surgeon  may  know  little  of  the  mode  of  detecting 
poisons,  or  other  intricate  branches  of  medical  jurispru- 
dence ;  so  that  a  chemist  or  physiologist,  immeasurably 
his  inferior  in  every  other  respect,  might  prove  a  much 
more  valuable  witness  in  a  case  where  that  sort  of  know- 
ledge is  required  (a). 

(«)  The  edclmted  Jobn  Hon-  iritnew  in  the  ie^poHant  case  of 
ter,  the  greet  MMtomist  and  phy-  Domllan,  indicted  for  having 
aiok^gist,  who  vaa  examined  as  a      poisoned  his  brother-in-law,  used 

QQ2 


696 


8KC0NDARY  RULES  OF  EVIDENCE* 


2.  OpiDion  ^  499.  2.  Another  class  of  exceptions  is  to  be  found  in 

fooDded  OD  fiieU  i  ^i       •     i  ^  •    •  n 

which  cannot  be  cases  where  the  jadgment  or  opinion  of  a  witness,  on 
brought  before    gome  matter  material  to  be  considered  by  the  tribunal,  is 

formed  on  facts  which  from  their  nature  it  would  be  im- 
possible to  bring  before  it.  Thus  the  identification  by  a 
witness  of  a  person  or  thing  is  necessarily  an  exercise  of 
his  judgment.  ''  In  the  identification  of  person/'  says 
Parke,  B.  (6), ''  you  compare  in  your  mind  the  man  you 
have  seen  with  the  man  you  see  at  the  trial.  The  same 
rule  belongs  to  every  species  of  identification.''  And 
on  the  same  occasion  Alderson,  B.,  said,  ^  Generally, 
wherever  there  is  such  a  coincidence  in  admitted  facts 
as  makes  it  more  reasonable  to  conclude  that  a  certain 
subject-matter  is  one  thing  rather  than  another,  that 
coincidence  may  be  laid  before  the  jury  to  guide  their 
judgment  in  deciding  on  the  probability  of  that  fact  (c)." 


to  expreee  his  regret  publicly  in  bii 
lectares,  tbat  be  bad  not  given 
more  attention  to  the  subject  of 
poisons,  before  giving  an  opinion 
in  a  court  of  justice.  Sir  Astley 
Cooper,  as  quoted  in  Beck's  Med. 
Jur.  1089,  7th  Ed. 

(6)  Fryer  ▼.  Cathercole,  13 
Jur.  542. 

(c)  The  resemblance  between 
individuals  is  often  very  dose. 
A  well-known  man  of  fashion 
once  narrowly  escaped  conviction 
for  a  highway  robbery,  from  his 
extraordinary  resemblance  to  a 
notorious  highwayman  of  the  day 
(Beck's  Med.  Jur.  408, 7th  Ed.); 
and  Sir  Thomas  Davenport,  an 
eminent  barrister,  swore  posi- 
tively to  the  persons  of  two  men, 
whom  he  chaiged  with  robbing 
him  and  his  lady  in  the  open 
daylight  A  clear  alibi  was,  how- 


ever proved,  and  the  real  robbera 
being  afterwards  taken  into  cus- 
tody with  the  stolen  property 
upon  them.  Sir  Thomas,  on  tee- 
ing them,  at  once  acknowledged 
that  he  had  been  mistaken  (per 
MacNally,  aiguendo,  in  R.  v. 
Byrne,  28  Ho.  St.  Tr.  819). 
For  other  cases  of  mistaken  iden- 
tity of  persons,  see  Wills,  Circ. 
Evid.  90,  et  seq.  Sid  Ed. ;  Beck's 
Med.  Jurisp.  404,  f<  teq.  7th  Ed. ; 
the  case  of  Jamet  Crow,  Theor. 
of  Prea.  Proof,  Append.  Case  4; 
and  that  of  MaU,  3  B«ith.  Jud. 
Evid.  255.  It  is  perhaps  super- 
fluous to  remark  that  mistakes 
may  be  made  in  the  identification 
of  thingt.  A  good  instance,  taken 
from  Burnett's  Crim.  Law  of 
Scotland,  p.  558,  will  be  found  io 
19Ho.  St.  Tr.  494(note). 
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So,  the  state  of  an  unproducible  portion  of  real  evidence ; 
as,  for  instance,  the  appearance  of  a  building,  or  of  a  pub- 
lic document  which  the  law  will  not  allow  to  be  brought 
from  its  repository,  may  be  explained  by  a  term  expressing 
a  complex  idea;  e.  g.  that  it  looked  old,  decayed,  or  fresh, 
was  in  good  or  bad  condition,  &c.  (d)  So  also  may  the 
emotions  or  feelings  of  a  party  whose  psychological  con- 
dition is  in  question— thus  a  witness  may  state  as  to 
whether  on  a  certain  occasion  he  looked  pleased,  excited, 
confused,  agitated,  frightened,  or  the  like(e).  To  this 
head  also  belong  the  proof  of  handwriting  ex  visu  scrip- 
tionis  and  ex  scriptis  olim  visis  (/).  And  it  is  on  this  prin- 
ciple that  testimony  to  character  is  received ;  as  where  a 
witness  deposes  to  the  good  or  bad  character  of  a  party 
on  trial  on  a  criminal  charge,  or  states  his  conviction 
that  from  the  general  character  of  another  witness  he 
ought  not  to  be  believed  on  his  oath  (g).  In  all  cases, 
of  course,  the  grounds  on  which  the  judgment  of  the 
witness  is  formed  may  be  inquired  into  on  cross-exa- 
mination. 

(d)  Leighion  ▼.   Leighton,  1       sect  3,  §  449. 

Str.  240.  (/)  Part  2,  cb.  3,  eect.  2. 

(e)  Supra,  ch.  1,  sect.  3,  sub-         (g)  Supra,  bk.  1,  ch.  I. 
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CHAPTER  VI. 


BBLF-RSG^RDING  SyiDBNCS. 


Section  I. 

8ELF-BEGARDINO  EVIDENCE  IN  OENEBAL. 

8eir>reg«nliDg        §  ^^0.  In  the  preceding  chapters  we  have  shewn  tbe 
evidence.  general  nature  of  those  rules  by  which  evidence  is  re- 

jected for  want  either  of  originality  or  of  proximity.  The 
present  will  be  devoted  to  that  species  of  evidence  where 
evidence  for  or  against  a  party  is  afforded  by  the  lan- 
goage,  express  or  implied^  of  himsdf,  or  of  those  whom 
he  represents,  or  of  those  who  represent  him.  All  such 
we  propose  to  designate  by  the  expression  "  self-regard- 
Is  either  aelf-  ing  evidence."  When  in  favour  of  the  party  supplying 
JtoemM.**  "    ^^  *^®  evidence  may  be  said  to  be  self-serving ;  when 

otherwise,  self-disserving  (a). 

Generftl  rale  §  501.  The  rule  of  law  with  respect  to  self-regarding 

iIeif^mr*De*^   evidence  is,  that  when  in  the  selfnsermn^  form  it  is  not 
evidence.  in  general  receivable;   but  that  in  the  QeK-disservii^ 

form  it  is,  with  few  exceptions,  receivable,  and  is  usually 
considered  proof  of  a  very  satisfactory  kind  (A).  For, 
although,  when  viewed  independent  of  jurisprudence,  it 

(/i)    These    three   terms    are  by  witnesses, 

taken  from  Beuth.  Jud.  Ev.  toL  {b)  Oilb.  Evid.  119,  4di  Ed.; 

5,  p.  204.    The  term  "self-re-  Finch,  Law,  37 ;  Trials  per  Pds, 

garding"  and  its  two  modifica-  381.    See  ace  Mascard.  de  Prob. 

cations   are    also   applicable    to  Quaest  7,  N.  10. 
statements  of  a  like  nature  made 
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would  be  difficult  to  maintain  that  the  declarationB  or 
acts  of  one  man  may  not  have  some  probative  foroe  as 
evidence  against  another,  onr  law  rejects  tbem(c)y  in 
obedience  to  its  general  principle  which  requires  judicial 
evidence  to  be  proximate,  and  also  from  the  peculiar 
temptations  to  fraud  and  fabrication  which  the  allovring 
such  evidence  would  so  obviously  supply.  But  on  the 
other  bandy  the  universal  experience  of  mankind  testifies, 
that,  as  men  consult  their  own  interest  and  seek  their 
own  advantage,  whatever  ihey  say  or  admit  against  their 
interest  or  advantage  may,  with  tolerable  safety,  be  taken 
to  be  true  as  against  them,  at  least  until  the  contrary 
appears. 

§  502.  The  subject  of  aelfiserving  evidence  may  there-  Mt-iening 
fore  be  dispatched  in  few  words,  and  indeed  has  been 
subetantiatly  considered  under  the  title  **  res  inter  alios 
acta  alteri  nocere  non  debet  (d)/'  There  are,  however, 
some  exceptions  to  the  rule  excluding  it.  The  first  is, 
that  where  part  of  a  document  or  statement  is  used  as 
self-disterving  evidence  against  a  party,  he  has  a  right 
to  have  the  whole  of  it  laid  before  the  jury,  who  may 
then  consider  and  attach  what  weight  they  see  fit  to  any 
eeif-serving  statements  it  may  contain  («).  This  excep* 
tion  is  founded  on  the  plain  principle  of  justice  that  by 
using  a  man's  statement  against  him  you  adopt  that 
statement,  as  evidence  at  least  The  civilians  seem  to 
have  gone  farther.  "  Observe,''  says  Pothier  (/),  ''  that 
when  I  have  no  other  proof  than  your  confession,  I  can- 
not divide  it.  Suppose,  for  instance,  that  I  claim  from 
you  200  livres,  which  I  allege  that  you  have  borrowed, 
and  of  which  I  demand  the  payment;  you  admit  the 

(c)  3  Campb.  389,  and  mpro,  Potk.  156—158;  Randier.  Blaek- 
Part  1,  ch.  1,  i  91.  6Mni,  5  Taunt.  245 ;  Tham$on  ▼. 

(d)  Stffn,  chap.  4.  Aiaten,  2  D.  &  Ryl.  358 ;  Smith 

(e)  Tayl.   £v.  ff  «'^10,  51 1 ;  v.  Blandy,  Ry.  &  M.  257. 
Peake,  Ev.  16,  5tfa  Sd. ;  2  Ev.         (/)  Potb.  ObL  §  799. 
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loaiiy  but  addy  that  you  have  repaid  it;  I  cannot  found 
a  proof  of  the  loan  upon  your  confession,  which  is  at  the 
same  time,  a  proof  of  payment,  for  I  can  only  use  it 
against  you  such  as  it  is,  and  taking  it  altogether.  Si 
quis  confessionem  adversam  allegat,  vel  depositionem 
testis,  dictam  cum  sua  quantitate  approbare  tenetur/' 
Tliis  was  probably  just  enough  under  their  judicial  sys- 
tem ;  but  with  us,  while  the  whole  statement  must  be 
received,  the  credit  due  to  each  part  must  be  determined 
by  the  jury,  who  may  believe  the  self-serving  and  dis- 
believe the  self-disserving  portion  of  it,  or  vice  vers&. 
Again,  a  person  on  his  trial  may,  at  least  if  not  defended 
by  counsel,  state  matters  in  his  defence  which  are  not 
already  in  evidence  and  which  he  is  not  in  a  condition 
to  prove,  and  the  jury  may  act  on  that  statement  if  they 
deem  it  worthy  of  credit  (A).  Care  must  likewise  be 
taken  not  to  confound  self-serving  evidence  with  res 
gestae.  The  language  of  a  party  accompanying  an  act 
which  is  evidence  in  itself  may  form  part  of  the  res  gestae, 
and  be  receivable  as  such. 


Se1f-itM0rolii^ 
evidence. 

How  supplied. 


Words. 


WriUng. 
Signs. 


§  t503.  We  return  therefore  to  the  more  important  and 
difficult  subject  o(  self-disserving  evidence.  This  may  be 
supplied  by  wards,  signs,  toritinff,  or  silence.  ^*  Non 
refert  an  quis  intentionem  suam  declaret  verbis,  an  rebus 
ipsis,  vel  factis  (t)."  Words,  uttered  in  soliloquy  (A),  or 
addressed  to  others,  and  writing,  are  no  doubt  the  most 
usual  forms  of  this ;  but  of  signs  it  has  justly  been  said, 
*^  Acta  exteriora  indicant  interiora  secreta  (/)."  Thus,  a 
deaf  and  dumb  person  may  be  called  on  to  plead,  or 
advocate  his  cause,  through  the  medium  of  an  interpret^' 
who  can  explain  his  signs  to  the  court  and  jury  (m).     So 


(A)  See  Part  4,  cb.  1. 

(i)  10  Co.  144  a.  See  Ford 
▼.  EUiott,  4  Exeh.  78. 

(k)  R.  V.  SiiROJU,  6  C.  &  P. 
540. 


(/)  8  Co.  146  b ;  Wing.  Max. 
108. 

(in)  R.  ▼.  Jonti,  1  Leaeh,  C.  L. 
102;  A.  v.  iSfer/,  Ici.  451. 
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of  silence,  '^  qui  tacet  eonsentire  videtur  (n)/' — a  maxim  SUeooe. 
which  must  be  taken  with  considerable  limitation.  A 
far  more  correct  exposition  of  the  principle  contained  in 
it  is  the  following :  ''  Qui  tacet,  non  utique  fittetur :  sed 
tamen  verum  est,  eum  non  negare  (o) :"  and  one  of  our 
old  authorities  tells  us  with  truth,  ^'  Le  nient  dedire  n'est 
cy  fort  come  le  confession  est  (p),"  which  seems  fully 
rec(^ized  in  modem  times  (7).  The  maxim  is  also 
found  guarded  in  this  way, ''  Qui  tacet  eonsentire  videtur, 
ubi  tractatur  de  ejus  commodo  (r)/'  The  principal  ap- 
plication of  this  is  to  be  found  in  criminal  cases,  where  a 
person  charged  with  having  committed  an  offence  makes 
no  reply :  the  force  and  effect  of  which  will  be  more 
fully  considered  presently  (s). 

§  504.  Self-disserving  statements  are  either  JtM/icio/  or  Self-dinenrmg 
extra-judicial, — injudicio  or  extra  jtuiicium  {t),  accord-  Svided^nto^ 
ing  as  they  are  made  in  the  course  of  a  judicial  proceed-  J^^^^  ^od 
mg,  or  under  any  other  circumstances. 

§  605.  Self^isserving  statements  in  civil  cases  are  And  into  ad- 
usually  called  "  admissions,"  and  those  in  criminal  cases  "^Jft^Sont^ 
''  confessions."    The  latter  is  however  sometimes  used  in 
civil  pleadings,  as  when  we  speak  of  pleas  in  confession 
and  avoidance,  &c    The  civilians  express  all  kinds  under 
the  term  ^^  confessio." 

§  506.  Lastly,  self-disserving  statements  are  divisible  And  into  pk- 
into  plenary  and  not  plenary.    A  plenary  confession  is  ^'^^H^J^^ 

(n)  12H.  yiII.8;Jenk.CeDt  (9)  Haytlep  v.  Gymer,  1  A. 

1,  eas.  64 ;  Cent.  2,  cas.  30 ;  Cent  &  E.  162. 

5,  cat.  87 ;  Sext.  Decretal,  lib.  5,  (r)  20  H.  VI.  13  b. 

tit.  12,  de  reg.  juris,  R.  43.  (f)  See  ii^ra^  sect  3,  lub-aect 

(o)  Dig.  lib.  50,  tit  17, 1. 142.  3. 

See  alao  Sext.  Decretal,  lib.  5.  (0  1  Greenl.  £v.  S  216,  4th 

tit  12,  de  legulia  juni,  Reg.  44.  Ed. ;  Poth.  Obi.  ^  797,  801. 

{p)  Long.  Quint  125, 126. 
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when  a  adf-diBflerving  statement  is  sach,  as  if 
is  condnsiYe  against  the  person  making  it,  at  least  on 
the  physical  fects  of  the  matter  to  which  it  relates :  as 
where  a  paity  accused  of  murder  says,  ^  I  fmopdered^ 
or  ''  I  kiUedy^  the  deceased.  In  such  cases  Ihe  proof 
is  in  4^  nature  of  dirtet  evidence,  and  the  maxim  is 
^'habemus  optimum  testem  confitentem  reum"(«).  Not 
plenary  is  where  the  truth  of  the  eelf-disservmg  state- 
ment is  not  absolutely  inconsistent  with  the  existence  of 
a  state  of  facts  different  from  <bat  which  it  indicates, 
but  only  gires  rise  to  a  presumptiye  inference  of  their 
truth,  and  is  therefore  in  the  nature  of  dremauieaabd 
evidence  (t;).  E.  g.  A.  b  found  murdered,  or  the  goods  of 
B.  proved  to  have  been  stol^i,  and  the  accused  or  sus- 
pected person  says,  **  I  am  very  sorry  that  I  ever  had 
any  thing  to  do  with  A.,"  or  '^  that  I  ever  meddled  with 
the  goods  of  B."  These  expressions  axe  obviously 
amb^uous;  for,  although  consistent  with  an  intention 
to  avow  guilt,  they  are  equally  so  with  an  expression  of 
regret  that  circumstances  should  have  occurred  to  induce 
unjust  suspicion  on  the  speaker.  So  where  a  peison 
accused  of  an  offence  admits  that  he  mtended,  or  «ven 
threatened,  to  commit  it,  or  that  he  fled  to  avoid  being 
tried  for  it,  &c.  (x) 

SelMisBerftn^  §  507.  Although,  as  already  stated,  self-disaerviog 
^b\e  aTprtmani  evidence  is  in  general  admissible  against  the  party  sup- 
evidMMse  of  plying  it,  it  has  been  made  a  great  question  whether  this 
menu.      ^     extends  to  the  proof  of  the  contents  of  written  insFtru- 

ments  or  documents— whether  the  principle  that  such 
are  the  best  or  }»tmary  evidence  of  their  own  contents 
does  not  override  the  principle  under  consideration. 
Elementary  as  this  point  may  seem,  it  has  only  been 

(ti)  Ph.  &  Am.  £v.  419;   2  (x)  See  nqrra,  eh.  1,  sect.  3, 

Hagg.  Coos.  R.  315.  nib-aecL  3. 

(v)  3  Benth.  Jud.  £v.  108. 
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settled  of  late  years,  if  indeed  it  can  be  considered 
settled  even  now,  and  there  is  probably  not  one  to  be 
found  in  the  whole  law  of  England  which  has  caused 
greater  difference  of  opinion.  After  a  long  series  of  irre* 
concilable  dicta  and  rulings  at  Nisi  Prius  (y),  the  subject 
came  before  the  Court  of  Exchequer  in  Michaelmas 
Term,  1840,  in  the  case  of  Siatterie  v.  PooUy  (z).  There  Siatunt  t. 
the  qaestion  was,  whether  a  debt  for  which  an  action  ^^' 
had  been  brought  by  one  J.  T.  against  the  plaintiff,  was 
included  in  the  schedule  to  a  certain  composition  deed. 
The  schedule  being  inadmissible  as  evidence  for  want  of 
a  proper  stamp,  a  verbal  admission  by  the  defendant  that 
the  debt  in  question  was  the  same  with  that  entered  in 
the  schedule  was  rejected  by  Gumey,  B.,  at  Nisi  Prius ; 
<m  the  ground  that  the  contents  of  a  written  instrument 
wUch  ie  itself  inadmissible  for  want  of  a  proper  stamp, 
cannot  be  proved  by  parol  evidence  of  any  kind.  The 
plaintiff  having  been  nonsuited,  a  rule  was  obtained  for 
a  new  trial,  against  which  cause  was  shewn,  and  several 
of  the  previous  cases  cited.  The  court,  however,*-<x)n- 
sisting  of  Parke,  Alderson,  Gumey,  and  Rolfe,  BB., — 
having  tak^i  some  days  to  consider,  unanimously  made 
the  rule  absolute,  without  hearing  counsel  in  support  of 
it  Parke,  B.,  in  delivering  his  judgment,  says,  ^'  We 
who  heard  the  argument  (my  brother  Alderson,  who  is 
absent,  as  well  as  ourselves)  entertain  no  doubt  that  the 
defendant's  own  declarations  were  admissible  in  evidence 
to  prove  the  identity  of  the  debt  sued  for,  with  that 
mentioned  in  the  schedule,  although  such  admissions 
involved  the  contents  of  a  written  instrument  not  pro- 
duced ;  and  I  believe  my  Lord  Abinger,  who  was  not 
present  at  the  argument,  entirely  concurs.  The  autho- 
rity of  Lord  Tenterden  at  Nisi  Prius,  in  the  case  of 

(y)  Theie  will  be  found  col-      p.  175. 
lecied  in  an  article  by  the  author         (i)  6  M.  &  W.  664. 
in  the  Monthly  Law  Mag.  vol.  5, 
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Bhxam  ▼.  Elsee  (a\  is  no  doubt  to  the  contrary :  bat 
since  that  case  as  well  as  before,  there  have  been  many 
reported  decisions,  that  whatever  a  party  says,  or  his 
acts  amounting  to  admissions,  are  evidence  against  him- 
self, though  such  admissions  may  involve  what  must 
necessarily  be  contained  in  some  deed  or  writing;  ♦  ♦  ♦ 
and  any  one  experienced  in  the  conduct  of  causes  at 
Nisi  Prius  must  know  how  constant  the  practice  is. 
Indeed,  if  such  evidence  were  inadmissible,  the  difficul- 
ties thrown  in  the  way  of  almost  every  trial  would  be 
nearly  insuperable.  The  reason  why  such  parol  state- 
ments are  admissible,  without  notice  to  produce,  or 
accounting  for  the  absence  of  the  written  instrument, 
is,  that  they  are  not  open  to  the  same  objection  which 
belongs  to  parol  evidence  from  othm*  sources,  where  the 
written  evidence  might  have  been  produced;  for  such 
evidence  is  excluded  from  the  presumption  of  its  un- 
truth, arising  from  the  very  nature  of  the  case,  where 
better  evidence  is  withheld ;  whereas  what  a  party  him- 
self admits  to  be  true,  may  reasonably  be  presumed  to 
be  so.  The  weight  and  value  of  such  testimony  is  quite 
another  question.  That  will  vary  according  to  the  cir- 
cmnstances,  and  it  may  be  in  some  cases  quite  unsatis- 
fiEkctory  to  a  jury.  But  it  is  enough  for  the  present 
purpose  to  say,  that  the  evidence  is  admissible." 

Discussion  of  §  508.  The  authority  of  Slatterie  v.  PooUy  has  been 
laid  down'^io  recognized  and  acted  on  in  several  subsequent  cases  (ft), 
that  case.  but  has  be«i  severely  attacked  in  Ireland  (c),  and  also 

(a)  Ry.  &  M.  187;  1  C.  &  P.  Aid.  230;  Murray^, Gregory^ S 
558.  Exch.  468;  A.  ▼.  The  Inkabitanli 

(b)  Howard  v.  Smith,  3  Scott,  of  Basingstoke^    14   Jur.   246 ; 
N.  R.  574;  Boulter  v.  Peplow,  R.  ▼.  Welch,  2  Car.  &  K.  296; 
9  C.  B.  493 ;  PrUchard  v.  Bag-  AnseU  v.  Baker,  3  Cu.  &  K.  145. 
shtnoe,  11   Id,  459;    Boileau  v.  (c)  Lawless  ▼.  QueaU,  8  Ir. 
RutUn,  2  Ezcb.  665 ;  Toll  v.  Lee,  Law  R.  382. 
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in  this  country  {d).  In  Lawless  ▼.  Queale(e),  Lord  Chief 
Justice  Pennefather,  speaking  of  that  case,  says,  ^*  The 
doctrine  there  laid  down  is  a  most  dangerous  propo- 
sition ;  by  it  a  man  might  be  deprived  of  an  estate  of 
10,000/.  per  annum,  derived  from  his  ancestors  by  re- 
gular famUy  deeds  and  conveyances,  by  producing  a 
witness,  or  by  one  or  two  conspirators  who  might  be  got 
to  swear  they  heard  the  defendant  say  he  had  conveyed 
away  his  interest  therein  by  deed,  or  had  mortgaged  or 
otherwise  incumbered  it;  and  thus  by  the  facility  so 
given,  the  most  open  door  would  be  given  to  fraud,  and 
a  man  might  be  stripped  of  his  estate  through  this  invi- 
tation to  fraud  and  dishonesty."  Now  we  must  protest 
in  toto  against  trying  the  admissibility  of  evidence  by 
such  a  test  as  this.  The  most  respectable  man  in  the 
community  may  be  hanged  for  murder  or  arson  on  the 
unsupported  testimony  of  a  soi-disant  accomplice,  or 
transported  for  rape  on  the  unsupported  oath  of  an 
avowed  prostitute ;  but  is  this  a  reason  for  altering  the 
law  with  reference  to  the  admissibility  of  the  evidence 
of  accomplices  or  prostitutes,  or  does  any  innocent  man 
ever  feel  himself  in  danger  from  it?  The  weight  of  the 
species  of  proof  under  consideration  varies  ad  infinitum. 
Look  at  the  different  forms  in  which  it  may  present  itself 
—plenary  confession  in  judicio ;  non  plenary  confession 
in  judicio ;  plenary  quasi  judicial  confession  before  a  jus- 
tice of  the  peace;  non  plenary  quasi  judicial  confession 
before  a  justice  of  the  peace ;  plenary  extra-judicial  con- 
fession to  several  respectable  witnesses ;  plenary  extra- 
judicial confession  to  one  such  witness ;  implied  confession 
to  several  respectable  witnesses;  implied  confession  to 
one  such;  supposed  plenary  confession  to  several  sus- 
pected witnesses;  supposed  plenary  confession  to  one 

(d)  TayL  £▼.  §  302,  ei  teg.  obserrationi  of  Ciampton,  J.,  in 

(e)  Lmoku  ▼.  Queale,  8  Ir.      that  caia;  and  alao  Thunder  v. 
LawR.  382,  T.  T.  1845.  See  the      Warren,  K  181. 
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such;  impUed  confeaeion  to  several  suBpecled  witnesses; 
implied  confession  to  one  such :  and  under  the  terms 
'^  non  plenary"  and  '^  implied"  are  included  every  pos- 
sible degree  of  casual  observation,  or  even  sign,  from 
which  the  existence  of  the  principal  fact  may  be  col* 
lected.  The  shade  between  the  probative  force  of  any 
two  of  these  degrees  is  so  slight  as  to  be  almost  imper- 
ceptible, and  yet  of  all  forms  of  evidence  the  highest  is 
perhaps  the  most  satisfactory,  and  the  lowest  the  most 
dangerous.  The  vcJ/ae  of  self-disserving  evidence,  like 
that  of  every  other  sort  of  evidence,  is  for  the  jury ;  its 
admisnbUity  is  a  question  of  law —the  test  of  which  is 
to  see  if  the  ofiered  evidence  is  in  its  nature  original  and 
proximate  (/),  and  it  will  scarcely  be  contended  that 
self-disserving  statements  of  alt  kinds  do  not  iidfil  both 
those  conditions.  It  may,  indeed,  be  objected  that  they 
usually  come  in  a  parol  or  verbal  shape,  and  that  pared 
evidence  is  inferior  to  written,  but  that  is  a  maxim 
ii^ch  has  been  much  misunderstood  (^).  The  contents 
of  a  document  could  most  unqnestionably  be  proved  by 
a  chain  of  circumstantial  evidence  composed  of  act$j 
every  link  in  which  might  be  established  by  parol  or 
verbal  testimony. 

Self-disserviiig  §  509.  But  although  by  the  ezif$ting  law,  a  party  may 
recervabie'to  ^^t  the  contents  of  a  document  he  eaanot  (except 
prove  the  estc^  when  made  for  the  purpose  of  a  cause  in  court)  admit 

the  execution  of  a  deed,  so  as  to  dbpense  with  proof  of 
it  by  the  attesting  wiUiess.  The  rule  ^^  omnia  pnesu- 
muntur  rit^  esse  acta"  is  here  reversed;  the  eoarts 
holding  that,  although  a  party  admits  the  execution  of 
a  deed,  the  attesting  witnesses  may  be  acquainted  with 
circumstances  relative  to  its  execution  which  are  un- 
known to  him,  and  which  might  have  the  effect  of 

(/)  See  Part  1,  cL  1.  {g)  See  Part  2,  cb.  3,  §  217. 
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invalidatiiig  it  altogether  (A).  The  decisions  establish- 
ing this  dogma  were  previous  to  Slatterie  y.  Pooleyy 
and  seem  a  remnant  of  the  old  practice  of  trying  deeds 
by  the  witnesses  to  them  (t).  And  the  rule  is  unaf- 
fected by  the  alteration  made  in  the  law  by  14  Ic  \b ///^^ ^r^c^^/is: ^^^ 
Vict  c.  99,  which  renders  the  parties  to  a  suit  compe- 
tent witnesses  (A). 

§  610.  So  far  as  admissibility  in  evidence  is  con-  Towhomaelf- 
cemed,  it  is  in  general  immaterial  to  whom  a  self>dis-  ment  may  be 
serving  statement  is  made  (J).     But  if  coming  under  the  ^^^' 
head  of  what  the  law  recognizes  as  confidential  commu- 
nicatioiiy  it  will  not  be  received  in  evidence  (»t);   nei- 
ther will  it  if  embodied  in  a  communication  expressed 
to  be  made  ^'without  prejudice,'^  the  object  of  such 
being  to  buy  peace,  and  settle  disputes  by  compromise 
instead  of  legal  proceedings  (n).     It  has  indeed  beoi 
held  that,  in  order  to  render  aa  account  stated  binding 
on  a  party,  the  admission  of  liability  must  be  made  to 
the  opposite  party  or  his  agent  (o),  but  this  only  refers 
to  the  effect  of  the  admission,  not  to  its  admissibility. 
A  distinction  was  formerly  sought  to  be  drawn,  where 
a  confession  was  made  by  a  prisoner  in  consequence  of 


(A)  Call  ▼.  Dunning,  4  East, 
53 ;  Abbot  v.  Plumbcy  1  DougL 
216;  Johnson  ▼.  Mason,  1  Esp. 
89;  Cunliffc  v.  Scfton,  2  East, 
183 ;  Barnes  v.  Trompotosky,  7 
T.  R.  265. 

(i)  Supra,  chap.  2,  §  460. 

(k)  Wkymass  ▼.  Guih,  17  Jur. 
659.  See  the  Second  Report  of 
the  Coninon  Law  Commia- 
aioneiBb  p*  23,  who  recorameDd 
an  alteration  of  the  law  in  this 
reepect. 

(/)  The  old  French  lawyers 


drew  Bome  nice  diatinetions  aa  to 
the  effect  of  atatements  made  to 
the  opposite  party  or  to  strangers. 
See  Poth.  ObL  §  801. 

(m)  See  infra,  chap.  8. 

(n)  Cory  ▼.  Brellon,  4  C.  & 
P.  462 ;  Htal^  v.  Thatcher,  8 
Id.  388;  Paddock  v.  Forrester^ 
3  M.  &  Gr.  903. 

(o)  Breckon  v.  Smith,  1  A.  ft 
£.488,perLittledale,J.;  Hughes 
V.  Thorpe,  5  M.  &  W.  667,  p«r 
Parke,  B. ;  Bates  v.  Townla^  2 
Exch.  156,  per  Parke,  B. 
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an  inducement  to  confess  held  out  by  a  party  who  had 
no  authority  over  him  or  the  charge  against  him;— 
although  such  an  inducement  does  not  exclude  con- 
fessions made  to  others  (j)),  it  was  doubted  whether  it 
would  not  exclude  any  made  to  the  person  holding  out 
the  inducement :  but  this  distinction  has  been  oyerruled 
by  the  judges  (q). 


State  of  mind  of 
party  makiDg 
■df-diMerrmg 
statement. 


DninkenneM. 


Talking  in 
ileep. 


Persons  of  an- 
sound  mind. 


§  511.  Self-disserving  statements  made  by  a  party 
when  his  mind  is  not  in  the  natural  state  ought  never- 
theless, at  least  in  general,  to  be  received  as  evidence, 
and  his  state  of  mind  taken  into  consideration  by  the 
jury  as  an  infirmative  circumstance  (r).  Thus  a  con* 
fession  made  by  a  prisoner  when  drunk  has  been  re- 
ceived (s) ;  and  although  all  contracts  entered  into  by  a 
party  in  a  state  of  total  intoxication  are  void,  at  least  if 
the  opposite  party  knew  of  the  intoxication,  it  is  oth^- 
vnse  where  it  is  only  partial,  and  insu£Bcient  to  deprive 
of  consciousness  (jt).  So,  what  a  person  has  been  heard 
to  say  while  talking  in  his  sleep,  seems  not  to  be  evi- 
dence against  him  (u) ;  for  here  the  suspension  of  the 
faculty  of  judgment  may  fairly  be  presumed  com- 
plete (x).    The  acts  of  persons  of  unsound  mind  also  are 


{p)  R.  V,  Dunn,  4  C.  &  P. 
543  ;  A.  V.  Spencer,  7  Id.  776. 

{q)  R.  V.  Tayior,  8  C.  &  P. 
733. 

(r)  "  Circa  ejusmodi  instm- 
menta  firmanda  vel  destruenda 
moltum  habet  opens  oratio,  si  quae 
sint  voces  per  vinum,  somnium, 
dementiam  emissse  :'*  Quint  Inst. 
Orat  lib.  5,  c.  7. 

(f )  R.  V.  Spildntry,  7  C.  &  P. 
187. 

(0  Gore  ▼.  Gibton,  13  M.  & 


W.  623 ;  9  Jur.  140  and  the 
note  there.  See  also  Mascard. 
de  Prob.  ConcL  580. 

(«)  This  point  arose  in  the 
case  of  R.  ▼.  EUsabeth  Sippett, 
Kent  Summ.  Ass.  1839,  where 
Tindal,  C.  J.,  was  indined  to 
think  the  evidence  not  receiv- 
able. £z  relatione.  See  also 
per  Alderaon,  B.,  in  Gore  ▼. 
Giltson,  13  M.  &  W.  623 ;  9 
Jur.  140. 

(j:)  But  such  a  phenomenon 
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not  in  general  binding,  but  this  is  subject  to  some 
exceptions,  which  will  be  found  collected  in  the  case 
of  MolUm  V.  Camroux  (y).  There  it  was  argued  be- 
fore the  Court  of  Exchequer,  that  although  executory 
contracts  by  all  such  persons  were  void,  executed  ones 
bon&  fide  entered  into  with  them  must  be  deemed 
valid;  but  the  court,  after  taking  time  for  considera- 
tion, said,  that  without  laying  down  so  general  a  pro- 


may  often  be  of  the  utmost  im- 
portance at  indicative  evidence. 

'*  There  are  a  kind  of  men  lo 
loose  of  soul, 
Tliat  in  their  sleeps  will  mutter 
their  afiairs. 

*    ♦    ♦    Nay,  this  was  but 
his  dream. 
But   this  denoted  a  foregone 

conclusion. 
'Tis  a  shrewd  doubt,  tho'  it  be 
but  a  dream." 
Othello,  Act  3,  Sc.  3. 

The   following   excellent   in- 
stance is  taken   from   Mr.   ht- 
buthnot's    Reports   of   Criminal 
Cases  in  the  Court  of  Foujdaree 
Udalnt,  of  Madras,  p.  6 1 .  Five  pri- 
•oners ;  named  respectively  Dasi- 
Nayakan,  Nachan,  Venkatacha- 
lam,  Tandavarayan,  and  Chokan ; 
were  tried  in  September,  1834, 
for  the  wilful    murder   of   one 
Perumal   Naik.      The  deceased 
having  been  found  murdered  and 
much  mutilated,  the  head  lying 
on  an  ant-hill  away  from  the  rest 
of  the  body,  suspicion  fell  on  one 
Venkatasami,  with  whom  he  was 
on  bad  terms.      Venkatasami's 
answers  when  questioned  on  the 


subject  not  being  satisfactory,  he 
was  kept  under  surveillance  in 
the  house  of  a  neighbour,  and 
in  the  course  of  the  following 
night  was  heard  to  talk  in  his 
sleep,  allowing  the  following  ex- 
pressions to  escape  him,  which 
clearly  referred  to  a  murder 
committed  by  him  and  the  other 
prisoners.  ''  Dasan,  catch  hold 
of  the  hands.  Nachan,  cut  off 
the  head.  Tandavaraya,  Chokan, 
and  Venkatachalam,  catch  hold 
of  his  leg  ^  come,  we  may  go 
home  after  we  have  deposited 
the  head  on  the  top  of  an  ant- 
hill." These  words  having  been 
next  morning  reported  to  the  au- 
thorities, Venkatasami  was  taken 
into  custody  and  taxed  with  the 
murder,  which  he  at  once  con- 
fessed, criminating  the  prisoners, 
whose  names  had  been  mention- 
ed by  him  in  his  sleep,  and  who, 
on  being  apprehended,  likewise 
confessed  their  guilt.  Venkata- 
sami and  Nachan  died  before 
trial,  but  the  other  four  were 
convicted,  chiefly  on  their  own 
confession,  and  left  for  execu- 
tion. 

{y)  2  Exch.  487 ;  affirmed  on 
error,*4  Id,  17. 

B  B 
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position^  it  might  safely  be  conduded,  '^  when  a  person, 
apparently  of  sound  mind,  and  not  known  to  be  other- 
wise, enters  into  a  contract  for  the  purchase  of  pro- 
perty which  is  fair  and  boni  fide,  and  which  is  executed 
and  completed,  and  the  property,  the  subject-matter 
of  the  contract,  has  been  paid  for  and  fully  enjoyed, 
and  cannot  be  restored  so  as  to  put  the  parties  in 
statu  quo,  such  contract  cannot  afterwards  be  set  aside, 
either  by  the  alleged  lunatic  or  those  who  represent 
him/' 


SeirditiervtDf 
Btitements 
made  under 
mistake  of  fact 
or  law. 


§  512.  A  party  is  not  in  general  prejudiced  by  self- 
disserving  statements  made  under  a  mistake  of  facU 
'^  Non  videntur  qui  errant  consentire,"  said  the  ciyilians, 
and  ^'  Non  fatetur  qui  errat  {z)^  So,  money  may  be 
recovered  back  which  was  piud  under  a  forgetfulness 
of  facts  once  within  the  knowledge  of  the  party  pay- 
ing (a).  But  it  is  very  different  when  the  confession  is 
made  under  a  mistake  of  2au7, — *^  Non  fatetur  qui  errat, 
nisi  jus  ignoravit  (ft).''  Neither  is  a  party  to  be  pre- 
judiced by  a  confessio  juris  (c),  although  this  must  be 
understood  with  reference  to  a  confession  of  law  not 
involved  with  facts,  for  the  confession  of  a  matter  com- 
pounded of  law  and  fact  is  receivable.  Every  pri- 
soner or  defendant  who  pleads  guilty  in  a  criminal  case, 
admits  by  his  plea  both  the  fact  with  which  he  is 
charged  and  the  applicability  of  the  law  to  it.  And  on 
indictments  for  bigamy  the  first  marriage,  even  though 
solemnized  in  a  foreign  country,  may  be  proved  by  the 
admission  of  the  accused  {d). 


(z)  Poth.  Obi.  $  800. 

(a)  Kelly  v.  Solari,  9  M.  &  W. 
54,  and  the  cases  there  referred 
to. 

(6)  Dig.  lib.  42,  tit.  2,  1.  2; 
Potb.  Obi.  §  800. 


(c)  1  Greeni.  Ev.  ^  96,  4tk 
£d. 

(d)  1  East,  P.  C.  471 ;  R.  ▼. 
NewloH,  2  Moo.  &  R.  503 ;  R. 
▼.  Simmontio,  1  Car.  &  K.  167; 
R.  V.  Flakerty,  2  Id.  782. 
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^513.  Admissions  and  confessions  may  m  general  be  Admioions  and 

-         .  -         .  1.1-  11  ft       confessions  by 

made  either  by  a  party  himself,  or  by  those  unaer  whom  made. 
whom  he  claims,  or  by  his  attorney  or  agent  lawfully 
authorized — another  application  of  the  maxim  ^'Qui 
per  alium  facit,  per  seipsum  facere  yidetur  (6)."  This  of 
course  means  that  the  party  against  whom  the  admis- 
sion or  confession  is  offered  in  evidence  is  of  capacity 
to  make  one.  On  this  subject  the  civilians  laid  down 
*^  Qui  non  potest  donare  non  potest  confiteri  (/)•"  So 
there  are  some  acts  which  cannot  be  done  by  attorney, 
and  some  persons  who  cannot  appoint  one, — as,  for  in- 
stance, infants.  And  the  person  appointed  to  act  for 
another  cannot  delegate  this  authority  to  a  third,  it 
being  a  maxim  of  law,  ''  Delegata  potestas  non  potest 
delegari  (g),**  **  Delegatus  non  potest  delegare  (A)." 


Section  II. 

ESTOPPELS. 

§  514.  An  important  distinction  runs  through  the  Estoppels. 
whole  subject  of  self-disserving  evidence,  namely,  that, 
while  in  general  its  value  is  to  be  weighed  by  a  jury, 
the  law  has  invested  some  forms  of  it  with  an  absolute 
and  conclusive  effect  Such  are  technically  termed 
**  Estoppels,'*  —  a  doctrine,  the  exposition  of  which  in 
all  its  branches  belongs  to  substantive  rather  than  ad- 
jective law.  Some  notice  of  its  nature,  and  the  general 
principles  by  which  it  is  governed,  are  however  indis- 
pensable here ;  and  estoppels  in  criminal  cases  will  be 
more  particularly  considered  in  the  next  section  («). 

(e)  Co.  Litt  258  a.  (A)  3  M.  &  W.  319. 

(/)  Poth.  Obi.  §  804.  (i)  Infra,  sect  3,  sub-sect  1. 

(g)  2  Inst  597. 
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Nature  of.  S  615.  Much  prejudice  and  misconception  have  arisen 

from  the  unlucky  definition  of  estoppel  given  by  Sir 
Edward  Coke,  namely,  that  it  is  where  "  a  man's  own 
act  or  acceptance  stoppeth  or  closeth  up  his  mouth  to 
allege  or  plead  the  truth  (A)."  This  is  defining  by  the 
genus  and  non-essential  di£ference  or  accident— a  pro- 
ceeding condemned  by  the  rules  of  logic  —  and  one 
would  imagine  from  the  above  language,  that  truth  was 
the  enemy  which  the  law  of  estoppel  was  invented  to 
exclude.  So  far  however  is  this  from  being  the  case, 
that  its  object  is  to  repress  fraud  and  harassing  litiga- 
tion, and  render  men  truthful  in  their  dealings  with 
each  other ;  and  there  can  be  no  question  that,  rightly 
understood  and  properly  applied,  it  often  produces  those 
effects,  and  is  a  valuable  auxiliary  in  the  hands  of  jus- 
tice. The  definition  given  in  the  Termes  de  la  Ley  (/) 
is  much  better :  ''  Estoppel  is  when  one  man  is  con- 
cluded and  forbidd^i  in  law  to  speak  against  his  own 
act  or  deed ;  yea,  though  it  be  to  say  the  truth.*'  Still 
'^forbidden  to  say  the  truth"  sounds  harsh;  and  both 
definitions  are  inadequate,  as  not  including  all  the  cases 
to  which  the  term  "  Estoppel"  is  applicable.  On  the 
whole,  an  estoppel  seems  to  be,  when,  in  consequence 
of  some  act,  generally  speaking  some  act  to  which  he 
is  either  party  or  privy,  a  person  is  concluded  from 
shewing  the  existence  of  a  particular  state  of  facts.  Es- 
toppel is  based  on  the  maxim,  **  Allegans  contraria  non 
est  audiendus  (m) ;"  and* is  that  species  of  prsesumptio 
juris  et  de  jure  where  the  fact  presumed  is  taken  to  be 
true,  not  as  against  all  the  world,  but  as  against  a  par- 
ticular party,  and  that  only  by  reason  of  some  act  done- 
it  is  in  truth  a  kind  of  argumentum  ad  hominem(n). 

{k)  Co.  Litt.  352  a.    See  ako  feet,  1  Lill.  Pr.  Reg,  542. 

2  Co.  4  b.  (in)  4  Inst.  279 ;  Jenk.  Cent 

(/)    Termes    de  la   Ley,   tit.  2,  caa.  63. 

Estoppel.     See  to  the  same  ef-  (n)  See  tlie  judgment  of  tbe 


J 


SELF-REGARDING  EVIDENCE.  613 

Hence  it  appears  that  estoppels  must  not  be  confounded 
with  conclusive  evidence ;  the  former  being  conclusions 
against  parties  drawn  by  law  from  particular  facts,  while 
by  the  latter  is  meant  some  piece  or  mass  of  evidence 
sufficiently  strong  to  generate  conviction  in  the  mind  of 
a  tribunal  (o). 

§  616.  "Estoppels,"  observes  J,  W.  Smith,  "is  a  Uieof. 
head  of  law  once  tortured  into  a  variety  of  absurd  re- 
finements, but  now  almost  reduced  to  consonancy  with 
the  rules  of  common  sense  and  justice.  •  *  *  In  our 
old  law  books  truth  appears  to  have  been  frequently 
shut  out  by  the  intervention  of  an  estoppel,  where  rea- 
son and  good  policy  required  that  it  should  be  admitted. 
♦  ♦  ♦  *  However,  it  is  in  no  wise  unjust  or  un- 
reasonable, but,  on  the  contrary,  in  the  highest  degree 
reasonable  and  just,  that  some  solemn  mode  of  declara- 
tion should  be  provided  by  law  for  the  purpose  of  en- 
abling men  to  bind  themselves  to  the  good  faith  and 
truth  of  representations  on  which  other  .persons  are  to 
act.  Interest  reipublicce  ut  sit  finis  litium — but  if  mat- 
ters which  have  been  once  solemnly  decided  were  to  be 
again  drawn  into  controversy,  if  facts  once  solemnly 
affirmed  were  to  be  again  denied  whenever  the  affirmant 
saw  his  opportunity,  the  end  would  never  be  of  litiga- 
tion and  confusion.  It  is  wise,  therefore,  to  provide 
certain  means  by  which  a  man  may  be  concluded,  not 
from  saying  the  truth,  but  from  saying  that  that  which, 
by  the  intervention  of  himself  or  his,  has  once  be- 
come accredited  for  truth,  is  false.  And  probably  no 
code,  however  rude,  ever  existed  without  some  such 
provision  for  the  security  of  men  acting,  as  all  men 

court  in  Collins  v.  Martin,  1  B.  &  Barons  in  Machu  ▼.  The  London 
P.  64S.  and  South-  Western  Railway  Com- 

(o)  See  the  observations  of  tbe      /mh^,  2  Exch.  415. 
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must,  upon  the  representations  of  others (p)."  ''The 
courts  have  been,  for  some  time,  fiiyourable  to  the 
utility  of  the  doctrine  of  estoppel,  hostile  to  its  tedinica- 
lity.  Perceiving  how  essential  it  is  to  the  quick  and 
easy  transaction  of  business,  that  one  man  should  be 
able  to  put  faith  in  the  conduct  and  representations  of 
his  fellow,  they  have  inclined  to  hold  such  conduct  and 
such  representations  binding  in  cases  where  a  mischief 
or  injustice  would  be  caused  by  treating  their  effect  as 
revocable.  At  the  same  time,  they  have  been  unwilling 
to  allow  men  to  be  entrapped  by  formal  statements  and 
admissions,  which  were  perhaps  looked  upon  as  unim- 
portant when  made,  and  by  which  no  one  ever  v^as  de- 
ceived or  induced  to  alter  his  position.  Such  estoppeb 
are  still,  as  formerly,  considered  odious  (q).** 


Rules  relative 

to. 

1.  Mast  be 

mutual. 


§  517.  Several  rules  respecting  estoppels  are  to  be 
found  in  the  books.  The  most  important  are — I.  That 
estoppels  must  be  mutual  or  reciprocal,  i.  e.  binding 
both  parties (r).  But  this  does  not  hold  universally; 
for  a  feoffor,  donor,  lessor,  &c.  by  deed  poll  will  be 
estopped  by  it,  although  tliere  is  no  estoppel  against 
the  feoffee,  &c.  (s).  J.  W.  Smith,  in  the  work  already 
cited  (0,  thinks  the  rule  will  be  found  to  apply  to 
those  cases  only  where  both  parties  are  intended  to  be 
bound. 


2.  ODlyaflect 
parties  and 
privies. 


§  518.  2.  Estoppels  in  general  affect  only  the  parties 
and  privies  to  the  act  working  the  estoppel ;  strainers 
are  not  bound  by  them,  and  cannot  take  advantage  of 
them  (u).    When,  however,  the  record  of  an  estoppel 


(p)  2  Smith,  Lead.  Cas.  436, 
437,  3rd  Ed. 

(q)  Id.  460. 

(r)  Com.  Dig.  Estoppel,  B. ; 
Co.  LitL  352  a ;  Cro.  Eliz.  700, 
pi.  16. 


(f)  Co.  Litt.  363  b. 

(0  2  Smith's  Lead.  Caa.  438, 
3rd  Ed. 

(ti)  Co.  Litt.  352  a;  Com. 
Dig.  Estoppel,  B.  &  C. 
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runs  to  tbe  disability  or  legitimation  of  the  person, 
strangers  shall  both  take  the  benefit  of,  and  be  con- 
dttded  by,  that  record;  as  in  case  of  outlawry,  ex- 
communication, profession,  attainder  of  pnemunire,  of 
felony,  &c. ;  bastardy,  mulierty,  &c.  {z).  But  a  record 
oonceming  the  name,  quality,  or  addition  of  tbe  person 
has  not  this  effect  (y). 

§  519.  3.  It  seems  that  conflicting  estoppels  neutralize  3.  Conaiettog 
each  other,  or,  as  our  books  express  it,  "  Estoppel  Sff^ch* "" 
against  estoppd  doth  put  the  matter  at  large  (z)."  Thus,  other. 
if  the  plaintiff  in  an  action  makes  title  to  a  common  by 
grant  within  time  of  memory,  and  then  in  another  ac- 
tion between  the  same  parties  makes  title  by  prescrip- 
tion, and  the  other  admits  this,  tlus  last  estoppel  shall 
avoid  the  first  estoppel,  so  that  the  plaintiff  may  make 
title  to  the  common  by  prescription  (a).  So,  where  in  a 
prsBcipe  quod  reddant  against  two,  who  pleaded  joint 
tenancy  with  a  third,  the  demandant  said  that  formerly 
he  brought  a  ¥ait  against  one  of  the  two,  who  pleaded 
joint  tenancy  with  the  other,  whereby  the  writ  abated, 
on  which  he  purchased  this  writ  by  journeys  accounts, 
ayerring  that  the  two  were  sole  tenants  on  tbe  day  of 
the  first  writ,  &c.,  whereon  the  tenants  vouched  the  third 
party  with  whom  they  had  pleaded  joint  tenancy :  on 
its  being  objected,  that  this  voucher  could  not  be  re- 
ceived, because  they  had  supposed  him  joint  tenant  with 
them,  it  was  answered  that  as  the  plaintiff  had  alleged 
that  the  defendants  were  sole  tenants,  he  had  ousted 
himself  of  the  right  to  estop  them  from  that  voucher  (ft). 
For  other  instances,  see  1  Roll.  Abr.  874,  875;  and 
D'Anvers*  Abridgment,  Estoppel,  S. 

(jr)  Co.  Litt.  352  b.  (a)  1   Ro.  Abr.  874,  pi.  50, 

ly)  Id.  citing  11  Hen.  VI.  27  b,  28  a. 

(z)  Id. ;  2  Smith,  Lead.  Gas.  (6)  Fitzh.  Abr.  Estop,  pi.  3, 

438,  3rd  Ed.  citing  41  Edw.  III.  5,  pL  11. 
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Different  kiodt       |  520.  Estoppek  are  of  three  kinds  (c).    1.  By  matter 
or  estoppel..      Qfr^^ri     2.  By  deed  (rf).    3.  By  matter  in  pais. 


eoid. 


1.  Eitoppelt  by      §  521.  1 .  Estoppels  by  matter  of  record ;  as  by  letters 
matter  o  re-      patent,  fine,  recovery,  confession  on  record,  &c.  (f ).   The 

most  important  form  of  this  is  estoppel  by  verdict  and 
judgment,  v^hich  will  be  considered  under  the  head  of 
res  judicata  (/). 


Tleading. 


AdmistioDS  in 
pleadings. 


§  622.  With  respect  to  estoppds  by  pleading.  A  party 
not  pleading  within  the  time  required  by  law  is  taken  to 
confess  that  his  adversary  is  entitled  to  judgment  So  a 
party  may,  by  resorting  to  one  hind  of  plea,  be  con- 
cluded from  afterwards  availing  himself  of  another.  It 
is  a  well  known  princi}Je  of  pleading  that  pleas  in  abate- 
ment cannot  be  pleaded  after  a  party  has  pleaded  in  bar, 
and  that  pleas  to  the  jurisdiction  cannot  be  pleaded  after 
pleas  in  abatement. 

§  523.  As  to  the  effect  of  admissions,  express  or  im- 
plied, in  pleadings,  the  rule  is,  that  the  material  facts 
alleged  by  one  party,  which  are  directly  admitted  by 
the  opposite  party,  or  indirectly  admitted  by  taking  a 
traverse  on  some  other  facts,  cannot  be  again  litigated 
between  the  same  parties,  and  are  conclusive  evidence 
between  them,  but  only  if  the  traverse  is  found  against 
the  party  making  it  {g).     But  whether  the  passing  over 


(0  Co.  Litt.  352  a ;  2  SmiUi, 
Lead.  CaaeB,  437,  3rd  £d. 

(r/)  Coke  {in  loc.  cit.)  saysi 
*' matter  in  writing;"  but  it  is 
clear  that  "deed"  was  meant; 
and  in  our  old  books  the  word 
**  writing*'  is  constantly  used  in 
that  limited  sense.  See  supra, 
Part  2,  ch.  3,  §  211,  note  (/),  and 
§221,  note  (y). 


(e)  Co.  Litt  352  a ;  Com.  Dig. 
Estoppel,  A..  1 ;  1  Rol.  Abr.  862 
et  seq.,  tit.  Estoppel. 

(y)  Jnfra,  chap.  9. 

(g)  Per  Parke,  B.,  in  delirer- 
ing  the  judgment  of  the  court  in 
BoiUau  V.  RutUny  2  Exch.  665; 
Robinsv.  Lord  Maidstone^  4  Q. B. 
811.  See  also  Brook.  Abr.  Protes- 
tation, pi.  14  ;  and  Co.  Litt.  124  b. 
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a  traversable  allegation  in  pleading  is  to  be  deemed  an 
admission  of  it  for  the  purposes  of  evideTice,  so  as  to 
excuse  the  party  making  the  allegation  from  adducing 
proof  of  it  at  the  trials  is  a  question  which  has  given  rise 
to  a  considerable  conflict  of  authority  and  opinion  (A). 
The  practical  force  of  one  of  the  arguments  in  favour  of 
the  negative  has  been  much  diminished  by  the  16  &  16 
Vict  c.  76,  s.  81,  which  enables  several  matters  to  be 
pleaded  at  any  stage  of  the  pleadings. 

§  524.  2.  Estoppels  by  deed.  **  Nemo  contra  factum  3.  Estoppels  by 
suum  proprium  venire  potest (i)."  "A  deed,"  says  Mr.  ^^' 
Justice  Blackstone  (A),  **  is  the  most  solemn  and  au- 
thentic act  that  a  man  can  possibly  perform,  with  relation 
to  the  disposal  of  his  property;  and  therefore  a  man 
shall  always  be  estopped  by  his  own  deed,  or  not  per- 
mitted to  aver  or  prove  anything  in  contradiction  to 
what  he  has  once  so  solemnly  and  deliberately  avowed." 
This,  however,  must  be  understood  of  those  parts  of  the 
deed  where  the  party  does  solemnly  and  deliberately 
avow  something;  consequently  it  is  a  rule,  that  a  gene- 
rid  recital  or  rehearsal  in  a  deed  has  not  the  effect  Recitals, 
of  an  estoppel  (/).  This  iis  on  the  principle  ^'generale 
nihil  certi  implicat,"  '^  generale  nihil  ponit  (tn) ;"  it  being 
a  rule  that  an  estoppel  must  be  certain,  and  not  to  be 
taken  by  argument  or  inference  {n) ;  and  therefore  when 
the  recital  is  special  of  some  particular  fact,  it  will 

{h)  The  following  are  the  prin-  Gr.  295 ;  Fearn  ?.  Filica,  7  Id, 

cipal  cases  on  this   subject: —  513. 

Edmunds  ▼.  Groves,  2  M.  &  W.  (i)  2  Inst  66. 

642  ;   Benmon  v.  Davison j  3  Id.  (k)  2  Blackst  Com.  295. 

179;  Smithy.  Martin,  9 Id.SOi;  (/)  32  Hen.  VI.  16;  35   Id. 

Carter  v.  James,   13   Id.   137;  34;  2  Leon.  11. 

Hutt  V.  Morrell,  3  Exch.  240;  (m)  2  Co.  33  b ;  8  Co.  98  a. 

Bingham  ▼.  Stanletf,  2  Q.  B.  11 7 ;  (n)  Co.  Litt  352  b  and  303  a. 

Robins  r.  Lord  Maidstone,  4  Id,  2  Smith,  Lead.  Ca.  457,  3rd  Ed. 
811;   Bonzi  v.  Stewart,  4  M.  & 
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3.  Estoppels  by 
matter  in  pus. 


estop  (a).    Many  cases  illustrative  of  this  distinctaon  are 
to  be  found  ia  the  reports  (p). 

§  626.  3.  Estoppels  by  matter  in  pais.  Of  these, 
Parke,  B.,  in  deliyering  the  elaborate  judgmeot  of  the 
Court  of  Exchequer,  in  Lyon,  y.  Reed{q\  says^  ^'The 
acts  in  pais  which  bind  parties  by  way  of  estoppel  are 
but  few,  and  are  pointed  out  by  Lord  Coke,  Co.  litt 
362  a.  They  are  all  acts  which  anciently  really  were, 
and  in  contemplation  of  law  have  always  continued  to 
be,  acts  of  notoriety,  not  less  formal  and  solemn  than 
the  execution  of  a  deed,  such  as  livery^  eniry,  acceptaaee 
of  cm.  estate  J  and  the  like.  Whether  a  party  had  or  Iffid 
not  concurred  in  an  act  of  this  sort  was  deemed  a  matter 
which  there  could  be  no  difficulty  in  ascertaining,  and 
then  the  legal  consequences  followed."  But,  for  the 
reasons  already  stated  (r),  the  courts  in  modem  times 
have  wisely  extended  this  species  of  estoppd  beyond 
its  anci^at  limits;  and  ahfaough  the  actual  decisions 
respecting  its  application  in  some  cases  may  admit  of 
question,  the  following  general  principles  have  been  laid 
down  by  authority,  and  may  be  looked  on  as  settled. 
^  Where  one  by  his  words  or  conduct  mlfuUy  causes 
another  to  believe  the  existence  of  a  certain  state  of 
things,  and  induces  him  to  act  on  that  bdief,  so  as  to 
alter  his  own  previous  position,  the  former  is  concluded 
from  averring  against  the  latter  a  different  state  of  things 
as  existing  at  the  same  time  (s)"     By  the  term  "  wil- 


(o)  1  Wms.  Saund.  216,  6th 
£d.;  Laifuon  v.  Tremere,  1  A.  & 
E.  792 ;  CarpenUr  v.  Buller,  8 
M.  &  W.  209. 

(p)  See  1  Rol.  Abr.  872,  Es- 
toppel(P);  1  Wms.  Saund.  216, 
6th  £d.;  and  3  Leon.  118,  pi. 
168. 

(g)  13  M.  &  W.  309.  See 
also  the  judgment  of  Tindal,  C. 
J.,  in   Sanderson  v.   CoUman,  4 


Man.  &  Gr.  209. 

(r)  Supra f  §  516. 

(«)  Pickard  ▼.  Sears^  6  A.  &  E. 
474;  2  Ner.  &  P.  491 ;  Freeman 
V.  Cooke,  2  Exch.  663.  See  also 
Gregg  v.  Wells,  10  A.  &  E.  90 
Heane  v.  B/^ers,  9  B.  &  C.  577 
Craves  ▼.  Kfy,  3  B.  &  Ad.  313 
Newlan  v.  Liddiard,  12  Q.  B. 
925. 
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fiiUy"  in  this  rule  musty  howeyer,  be  understood,  '^  if  not 
that  the  party  represents  that  to  be  true  which  he  knows 
to  be  untrue,  at  least,  that  he  meang  his  representation  to 
be  acted  upon,  and  that  it  is  acted  upon  accordingly; 
and  if,  whateyer  a  man's  real  intention  may  be,  he  so 
conducts  himself  that  a  reasonable  man  would  take  the 
representation  to  be  true,  and  beliere  that  it  was  meant 
that  he  should  act  upon  it,  and  did  act  upon  it  as  true, 
the  party  making  the  representation  would  be  equally 
precluded  from  contesting  its  truth  (t).**  **  And  conduct, 
by  negligence  or  omission,  where  there  is  a  duty  cast 
upon  a  person,  by  usage  of  trade  or  otherwise,  to  dis- 
close the  truth,  may  often  haye  the  same  effect  As,  for 
instance,  a  retiring  partner  omitting  to  inform  his  cus- 
tomers of  the^oc^,  in  the  usual  mode,  that  the  continuing 
partners  were  no  longer  authorized  to  act  as  his  agents, 
is  bound  by  aU  contracts  made  by  them  with  third  per- 
sons, on  the  faith  of  their  being  so  authorized  («)/' 

§  626.  It  has  been  made  a  question,  whether  estoppels  Estoppels  in 
in  pais  can  he  pleaded;  the  objection  being,  that  to  plead  JJj^' '^^ 
matter  in  pais  by  way  of  estoppel  is  a  violation  of  the 
rule  of  pleading  which  prohibits  the  putting  on  the  re- 
cord any  matter  of  evidence,  however  conclusive.  But 
the  point  having  been  expressly  raised  on  demurrer  to  a 
replication,  in  a  case  of  Sanderson  v.  CoUman  (or),  was 
unanimously  overruled  by  the  Court  of  Common  Pleas. 
Tindal,  C.  J.,  there  said, ''  If  we  find  upon  the  record, 
a  fact  which  would  have  entitled  the  plaintiffs  to  a  ver- 
dict, I  do  not  see  why  they  may  not  rely  upon  that  fact 
by  way  of  estoppel.  Estoppel  may  be  by  matter  of  re- 
cord, by  deed,  and  by  matter  in  pais.     If  by  the  last 

(f)  Freeman  v.  Cooke,  2  Exch.  («)  Freeman  v.  Cooke,  2  Excb. 

663.     See  also  Gregg  t.  WelU,      663. 

10  A,  8iE,  90;  Drayton  r.  Dale,  (x)    Sanderum  y.  CoUman,  4 

2  a  &  C.  293.  Man.  &  Gr.  209.     See  ad  id. 

Uallifat  V.  Lyle,  3  Exch.  446. 
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branchy  is  meant  only  that  the  matter  may  be  given  in 
eyidence,  it  would  certainly  not  be  pleadable,  and  ought 
not  to  be  put  on  the  record.  But  there  seems  to  be  no 
reason  why  the  meaning  should  be  so  confined.  *  *  *  * 
Lord  Coke,  speaking  of  estoppel  by  matter  in  pais,  refers 
to  estoppel  by  acceptance  of  rent;  and  it  may  be  said 
that  this  naturally  would  be  matter  of  evidence;  but 
looking  at  the  whole  of  the  context,  he  appears  to  me  to 
be  treating  it  as  being  on  the  record,  rather  than  as  a 
matter  for  the  jury."  And  Coltman,  J.,  adds,  "The 
meaning  of  the  rule,  I  apprehend,  is,  that  a  party  shall 
not  plead  facts  from  which  another  fact,  material  to  the 
issue,  is  to  be  inferred,  *  *  *  ♦  I  think  that  if  a  party 
has  a  legal  defence  to  that  which  is  set  up  against  him, 
he  cannot  be  precluded  from  pleading  such  defence." 
DittinctioQ  with  There  is,  however,  this  great  distinction  between  estoppels 

inff^iweeDT*^  ''^y  ^^^^^^  ^^  '^7  ^®^  ^^^^  estoppels  in  pais,  namely,  that 
estoppels  ID  pais  the  former  must,  in  order  to  make  them  binding,  be 
toppels.      '      pleaded,  if  there  he  an  opportunity y  otherwise  the  party 

omitting  to  plead  it  waives  the  estoppel  and  leaves  the 
issue  at  large,  on  which  the  jury  may  find  according  to 
the  truth ;  while  with  respect  to  estoppels  in  pais,  they 
need  not,  in  most  cases  at  least,  be  pleaded  in  order  to 
make  them  obligatory  (y).  Thus,  where  a  man  repre- 
sents another  as  his  agent,  in  order  to  procure  a  person 
to  contract  with  him  as  such,  and  he  does  contract,  the 
contract  binds  in  the  same  manner  as  if  he  made  it  him- 
self, and  is  his  contract  in  point  of  law;  and  no  form  of 
pleading  could  leave  such  a  matter  at  large,  and  enable 
the  jury  to  treat  it  as  no  contract  {z).  This  distinction  is 
said  not  to  be  recognized  in  America  (a),  and  has  been 

(jf)  Freeman  v.  Cooke,  2  Excb.  276 ;  Magralh  v.  Hardjf,  4  Bing. 

662;  1  Wms.  Saund.  325  a,  note  N.  C.  782. 

((/),   6th   Ed. ;   2  Smith,   Lead.  (jv)  Freeman  ▼.  Cooke,  2  Ezch. 

Ca.  444,  458,  3rd  £d. ;  Treviban  662. 

or  Trevivan  v.  Lawrence,  2  Lord  (a)  I  Greenl.  Ev^.  f  531,  4th 

Raym.  1036  and  1048;  1  Salk.  Ed. 
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attacked  on  the  ground^  that  'Mt  appears  inconsistent 
that  the  principle  of  the  authority  of  a  res  judicata  should 
govern  the  decision  of  a  court  when  the  matter  is  referred 
to  them  by  pleading  the  estoppel,  but  that  a  jury  should 
be  at  liberty  to  disregard  this  principle  altogether ;  and 
that  the  operation  of  such  an  important  principle,  as  that 
of  res  judicata,  should  depend  upon  the  technical  forms 
of  pleading  in  particular  actions  (&)/'  But  the  distinc- 
tion is  not  without  some  reason.  Where  a  party  intends 
to  conclude  another  by  an  estoppel,  he  ought  to  give 
him  an  opportunity  of  deliberately  replying  to  it,  and  not 
spring  it  upon  him  at  Nisi  Prius.  With  due  notice  the 
adversary  might  be  able  to  shew  that  the  matter  relied 
on  as  an  estoppel  was  not  such  in  reality,  as  not  relating 
to  the  property  or  transaction  in  controversy ;  or,  if  it 
were,  that  its  effect  has  been  removed  by  matter  sub- 
sequent, as,  for  instance,  that  the  party  pleading  the 
estoppel  has  by  some  other  proceeding  concluded  him- 
self from  taking  the  objection, — estoppel  against  estoppel 
sets  the  matter  at  large  (c), — or  that  a  judgment  relied 
on  was  reversed  on  error,  or  deprived  of  binding  force  by 
an  act  of  parliament,  &c.  The  wilfully  keeping  back 
an  estoppel  is  not  only  evidence  of  unfair  dealing  and  a 
desire  to  surprise,  but  the  divesting  it  of  its  conclusive 
effect  is  a  just  punishment  on  the  party  who  has  un- 
necessarily caUed  the  jury  together,  and  wantonly  oc- 
casioned the  expense  of  a  trial.  It  may  be  asked, 
why  then  are  estoppels  by  matter  in  pais  conclusive  on 
the  jury,  seeing  that  they  may  be  pleaded  ?  but  that  is 
probably  a  remnant  of  the  old  notion,  that  matters  in  pais 
were  matters  of  notoriety  to  the  jury  coming  de  vicineto(e{), 
who  therefore  ought  not  to  be  required  to  find  against 
their  personal  knowledge ;  whereas  deeds  and  judgments 

(b)  Pb.  &  Am.  £t.  512.  {d)  See  iupra,  f  525. 

(c)  Supra,  %  519. 
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are  dead  proofe,  the  former  of  which  were  supposed  to 
lie  in  the  peculiar  knowledge  of  the  witnesses,  and  the 
latter  to  be  on  record  in  the  courts. 

The  civil  law  ^  527.  Before  dismissing  tiie  subject  of  estoppel,  we 
nni  Mi'am  im-  would  direct  attention  to  the  question,  whether  the  maxim 
pitadinem  noQ  of  the  civii  law,  ^'  AUemns  suam  turpitudinem  (or  suum 
not  a  maxim  of  cnmen)  non  est  audiendus,  is,  or  ever  was,  a  maxim 
thecommoQ      ^f  ^^  common  law.    Littleton  (^f)  puts  the  following 

case,  ''  If  a  man  be  disseised,  and  the  disseisor  maketh 
a  feoffment  to  divers  persons  to  his  use,  and  the  disseisor 
continually  taketh  the  profits.  Sec.  and  the  disseisee  re- 
lease to  him  all  actions  reals,  and  after  he  sueth  {gainst 
him  a  writ  of  entry  in  nature  of  an  assize  by  reason  of 
the  statute,  because  he  taketh  the  profits,  Jcc.  QusBre, 
how  the  disseisor  shall  be  aided  by  the  said  release; 
for  if  he  will  plead  the  release  generally,  then  the  de- 
mandant may  say,  that  he  had  nothing  in  the  freehold  at 
the  time  of  the  release  made ;  and  if  be  plead  the  release 
specially,  then  he  must  acknowledge  a  disseisin,  and  then 
may  the  demandant  enter  into  the  land,  &c.  by  his 
acknowledgment  of  the  desseisin,  &c.  But  peradven- 
ture  by  special  pleadmg  he  may  bar  him  of  the  action 
which  he  sueth.  Sec,  though  the  demandant  may  enter." 
Sir  Edward  Coke  (A),  in  commenting  on  the  words  "  he 
must  acknowledge  a  disseisin,"  gives  the  following  case : — 
**  In  a  writ  of  dower  the  tenant  pleaded  that  before  the 
writ  purchased  A.  was  seised  of  the  land,  &c.  until  by 
the  tenant  himself  he  was  disseised,  and  that  hanging  ihe 
writ  A.  recovered  against  him,  &c.  judgment  of  the  writ, 
and  adjudged  a  good  plea,  in  which  the  tenant  confessed 
a  disseisin  in  himself."  For  this  is  cited  15  Edw.  IV. 
4,  B.  (s),  and  correctly,  except  that  instead  of  **  recovered 
against  him,"  it  should  be  "  re-entered  upon  him."  There 
are  some  other  cases  in  the  Year  Books  to  the  same 

(g)  Sect  499.  (»)  PI.  7. 

(A)  Co.  Litt.  287  a. 
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effect  Thus  in  the  5  Edw.  IV.  5,  B,  pi.  23,  in  a  precipe 
qaod  reddat,  the  tenant  shewed  that  long  before  the  writ 
purchased,  one  H.  was  seised  until  disseised  by  him,  and 
that  H.  entered  hanging  the  writ,  judgment  of  the  writ, 
and  adjudged  good  plea  as  was  said,  the  reporter,  how- 
ever, adding  "  Sed  non  interfui."    And  in  the  case  already 
cited  from  the  15  Edw.  IV.  Littleton  himself  is  reported 
to  have  put  this  case,  which  however  goes  much  beyond 
the  others,  **  If  I  disseise  P.  and  levy  a  fine  to  you,  and 
then  P.  enters  upon  you,  and  enfeoffs  me  and  you  enter 
on  me,  and  I  bring  an  assize,  and  you  plead  the  fine  in 
bar,  I  may  avoid  the  fine  by  the  matter  aforesaid,  so  a  man 
may  take  advantage  of  his  wrong  done  by  himself,  kc" 
But,  on  the  other  hand,  Sir  Edward  Coke  either  forgot 
these  authorities  and  the  passage  in  his  own  first  Institute, 
or  he  supposed  some  distinction  between  pleading  and 
evidence  as  to  the  principle  in  question;  for  in  the  4  Inst 
279,  when  speaking  of  witnesses,  he  lays  down  the 
maxim  in  its  terms, ''  Allegans  suam  turpitudinem  non 
est  audiendus ;"  but  only  cites  for  it  a  case  of  Michard 
de  Raynham^  in  the  C.  P.  in  13  Edw.  I.     In  Lutterell  v. 
RejfnelHJk)y  T.  29  Car.  II.,  which  was  an  action  of  tres- 
pass for  taking  money,  on  its  being  excepted  against  the 
plaintiff's  evidence,  that  if  it  were  true  it  destroyed  the 
plaintiff's  action,  inasmuch  as  it  amounted  to  prove  the 
defendant  guilty  of  felony;  it  was,  says  the  reporter, 
^'  agreed  that  it  should  not  lie  in  the  mouth  of  the  party 
to  say  that  himself  was  a  thief,  and  therefore  not  guilty  of 
the  trespass."    It  is  well  known  that  on  the  trial  of  Titus 
Oates  for  perjury,  in  1685  (/),  the  court  rejected  the  testi- 
mony of  a  person  who  came  to  swear  that  he  had,  by  per- 
suasion of  the  defendant,  perjured  himself  on  a  former 
occasion ;  Lord  Chief  Justice  Jefferies  pronouncing  such 
evidence  to  be  ''very  nauseous  and  fiilsome  in  a  court  of 
justice."    So  on  the  trial  of  Elizabeth  Canning  for  per- 
jury, in  1754  (m),  on  the  question  being  raised,  Legge,  B., 

{k)  1  Mod.  282.  (m)  19  Ho.  St  Tr.  632,  633. 

(/)  10  Ho.  St  Tr.  1485,  1186. 
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said,  ''  I  believe  witnesses  have  very  often  been  called, 
that  have  declared  they  have  been  perjured  in  other  in- 
stances ;  but  I  will  never  admit  or  suffer  a  person,  that  will 
say  they  have  been  perjured  in  another  afiair,  and  I  knew 
it  before  they  were  sent  for.  When  she  (i.e.  the  witness) 
swears  true  I  cannot  tell ;  but  that  he  has  sworn  false 
once,  I  must  know."  On  counsel  observing  that  in  the 
case  of  subornation  of  perjury,  such  were  admitted  every 
day,  Legge,  B.,  answered,  '^they  are  admitted,  but  it 
goes  much  to  their  credit."  The  recorder  (Moreton)  ex- 
pressed a  similar  opinion,  and  referred  to  the  case  of  Titus 
Oates.  It  is  very  difficult  indeed  to  see  a  distinction  in 
this  respect  between  perjury  and  subornation — why  an 
avowal  of  perjury  on  a  former  occasion  should  be  an  ob- 
jection to  competency  in  the  one  case,  and  only  to  credit 
in  the  other.  The  maxim  in  question  was  cited  by  Lord 
Mansfield  as  a  maxim  of  the  civil  law  in  Walton  v. 
Shelley  {n)^  in  1786,  which  case  was  afterwards  over- 
ruled (o),  and  has  likewise  been  referred  to  in  some 
others  (p),  the  decisions  in  all  of  which  that  can  be  sup- 
ported would  stand  very  well  without  it — most,  if  not  all, 
proceeding  on  the  unimpeachable  principle  that  a  man 
shall  not  be  allowed  to  take  advantage  of  his  own 
wrong  (y). 

§  528.  The  modern  authorities  completely  n^ative 
the  existence  of  any  such  rule,  so  far  as  witnesses  are 
concerned.  It  is  now  undoubted  law  that  a  witness, 
although  not  always  bound  to  answer  them,  may  be 
ashed  questions  tending  to  criminate,  injure,  or  degrade 
him  (r).  So,  it  is  the  constant  practice  in  criminal  cases 
to  receive  the  evidence  of  accomplices,  who  depose  to 

(n)  1  T.  R.  296.  Duhamel,  I  C.  B.  889 ;  Mann  v. 

(o)  Jordaine  v.   Lashbrook,  7  Stcann,  14  Johns.  269,  270 ;   U. 

T.  R.  601.  S.  V.  Leffler,  11  Petera,  86  &  94. 

(  p)  Gibson  v.  Minet,  1  H.  BI.  (q)  See  §  528. 

597, per  Gould,  J.;  Fiftdonv.Par-  (r)  See  supra,  Part,  2,  chap.  1, 

ker,  7  Jurist,  907;  Steadman  v.  sect  1. 


8ELF-REOARDINO  EYIDBNCE. 

their  own  guilt  as  well  as  to  that  of  the  accused ;  and  it 
is  not  even  indispensable^  although  customary  and  ad- 
yisable,  that  some  material  part  of  the  story  told  by  the 
accomplice  be  corroborated  by  untainted  evidence  («)• 
The  cases  of  Titus  Oates  and  Elizabeth  Canning^  the 
chief  authorities  in  favour  of  the  maxim,  were  expressly 
overruled  by  the  Court  of  King's  Bench  in  R.  v.  Teal(t). 
That  was  a  prosecution  against  Thomas  Teal,  Hannah  S. 
and  others  for  conspiring  falsely  to  charge  the  prosecutor 
with  being  the  fatlier  of  a  bastard  child  of  Hannah  S. 
A  nolle  prosequi  having  been  entered  as  to  Hannah  S., 
she  was  examined  as  a  witness  to  prove  that  she  had,  at 
the  instigation  of  the  defendant  Teal,  foresworn  herself 
in  deposing  that  the  prosecutor  was  father  of  the  child. 
A  new  trial  being  moved  for  on  the  ground  that  she  was 
an  incompetent  witness,  the  cases  of  Oates  and  Canning 
were  relied  on ;  as  also  the  argument  that  a  person  who 
admits  himself  to  be  an  infidel  is  disqualified  firom  giving 
evidence.  The  court  however  took  a  different  view;  and 
Lord  Ellenborough,  C.  J.,  said,  '^  An  infidel  cannot  admit 
the  obligation  of  an  oath  at  all,  and  cannot  therefore 
give  evidence  under  the  sanction  of  it.  But  though  a 
person  may  be  proved  on  his  own  shewing,  or  by  other 
evidence,  to  have  foresworn  himself  as  to  a  particular 
fact,  it  does  not  follow  that  he  can  never  afterwards  feel 
the  obligation  of  an  oath;  though  it  may  be  a  good 
reason  for  the  jury,  if  satisfied  that  he  had  sworn  falsely 
on  the  particular  point,  to  discredit  his  evidence  alto- 
gether. But  still  that  would  be  no  warrant  for  the  re- 
jection of  the  evidence  by  the  judge ;  it  only  goes  to  the 
credit  of  the  witness,  on  which  the  jury  are  to  decide.*' 
In  the  subsequent  case  also  of  Rands  v.  Thomas  (u), 
which  was  an  action  for  goods  furnished  to  a  ship,  the 
plaintiff,  in  order  to  shew  the  defendant  a  part-owner, 

(«)  Part  2,  ch.  1,  eect.  2,  §         (OH  East,  307. 
167.  (m)  5  M.  &  S.  244. 
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proved  that  his  name  was  upon  the  register  as  sach,  and 
also  that  after  the  time  when  the  goods  were  ftimished 
he  had  executed  a  bill  of  sale  of  his  share  to  one  Cooke; 
on  whose  oath  the  register  was  obtained,  and  be  ^ras 
stated  in  it  to  be  a  part-owner.  The  defendant  proposed 
to  call  Cooke  to  prove  that  he  had  inserted  the  defend- 
ant's name  in  the  register  without  bis  privity  or  consent, 
on  which  it  was  objected  that  Cooke  could  not  contradict 
the  oath  he  had  taken  at  the  time  of  the  registry.  Gra- 
ham, B.  acceded  to  this  view  and  rejected  the  evidence; 
but  the  court  set  aside  the  verdict,  on  the  authority  of  H, 
V.  TecUj  holding  that  the  objection  went  only  to  the  credit 
of  tile  witness.  On  the  whole  we  may  safely  conclude 
that  the  maxim  in  question  forms  no  part  of  the  common 
law,  at  least  at  the  present  day.  But  although  a  man 
may  in  a  court  of  justice  acknowledge  his  own  guilt, 
wrong,  or  fraud,  it  is  a  principle  of  law  that  he  shall 
not  be  allowed  to  take  advantage  of  it  (x) — ^*  Nullus 
commodum  capere  potest  de  injuria  suk  propria  (y)." 


Section  III. 

SBLF-DISSERVINQ  STATEMENTS  IN  CRIMINAL  GASES. 

Self-diflunriog        §  629.  We  comc,  lastly,  to  self-disserving  statements 
crimioal  cases.    ^^  criminal  cases ;  or,  as  they  are  more  usually  termed, 

*'  confessions.''     In  treating  this  subject,  we  propose  to 

consider, 

1.  Estoppels  in  criminal  cases. 

(.r)  1  Blackst  Comm.  443 ;  Co.  Daly  t.  Thompion,   10  M.  &  W. 

Litt.  148  b,  and  357a  and  b;  309;  Findon  r,  Parker,  l\  Id, 

Finch,  Com.  Laws,  13  a;  Jlfon-  681,  per  Lord  Abinger,  C.  E; 

tefiori  T.  Montefiori,   1   W.  Bl.  Murray  t.  Mann,  2  £zch.  538. 
363;  Doe  d.  Robertt  y.  Roberts,         {y)  Co.  Litt   148  b;   Jenk. 

2  B.  &  A.  367  ;  Doe  d.  Bryan  v.  Cent  4,  cas.  5;  Dig.  lib.  50,  Cit 

Bancks,  4  Id.  409,  per  Best,  J.;  17, 1. 134. 


SBLF-REOABDINQ  EYIDBNCB.  627 

2.  The  admisnbyity  and  effect  of  extra-judicial  cri- 

minatiye  statements. 

3.  Infirmative  hypotheses  affecting  self-criminative 

evidence. 


Sub-Sbction  I. 

B8T0PPBL8  IN  CBIMINAL  CA8B8. 

§  530.  In  this  branch  of  the  law  there  are,  for  ob-  E^ppels  in 
viously  just  reasons,  few  estoppels.  The  first  and  most  ?"  j' j*  .*T 
important  is  the  estoppel  by  judicial  confession.  It  may  feenon. 
be  taken  as  a  rule  of  universal  jurisprudence,  that  a 
confession  of  guilt,  made  by  an  accused  person  to  a  ju- 
dicial tribunal,  having  jurisdiction  to  condemn  or  acquit 
him,  is  sufficient  to  found  a  conviction  {z\  even  if  to  be 
followed  by  a  sentence  of  death ;  such  being  deliberately 
made,  under  the  deepest  solemnities,  oftentimes  with  the 
advice  of  counsel,  and  always  under  the  protecting  cau- 
tion and  oversight  of  the  judge  (a).  ''  Confessus  in 
judicio  pro  judicato  habetur,  et  quodammodo  su&  sen- 
tential damnatur  (ft)."  '^  Confessio  facta  in  judicio  omni 
probatione  major  est  (c).''  ''  Confessio  in  judicio  est 
plena  probatio  (c2)."  Still,  if  the  confession  appears  in- 
credible, or  the  accused  has  any  object  in  making  a 
false  one,  or  any  illegal  inducement  to  confess  has  been 
held  out  to  him,  or  the  confession  is  made  under 
any  sort  of  delusion,  or  through  fear  and  simplicity  (e), 
the  judge  ought  not  to  receive  it.    So,  if  the  offence 

(i)lGreenl.Ev.§216,4th£d.;  {b)  11   Co.  30a.     Aec.  Cod. 

Tayl.  Et.  §  626 ;  Dig.  lib.  42,  tit.  lib.  7,  tit.  59 ;  Dig.  lib.  42,  tit.  2 ; 

2 ;  Cod.  lib.  7,  tit  59 ;  Mascard.  IdU  lib.  9,  tit.  2, 1.  25,  f  2. 
de  Prob.  ConcL  344,  345;  Ay-  (c)  Jenk.  Cent.  2,  Cas.  99. 

ilffe,  Pareig.  Jar.  Can.  Angl.  545 ;  ((/)  Jenk.  Cent.  3,  Cas.  73. 

2  Hagg.  Cons.  R.  315 ;  Potb.  OU.  (e)  Fincb's  Law,  29 ;  Ayliffe, 

^  798.  Pareig.  Jur.  Can.  Angl.  545. 

(a)  Greenl.  in  loc.  cit 
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charged  be  one  of  the  class  denominated  "  delicta  facti 
permanentis/'  and  no  other  indication  of  a  corpus  de- 
licti can  be  found  (/),  &c.  The  many  instances  which 
have  occurred  of  the  falsity  of  confessions,  judicial  as 
well  as  extra-judicialy  fully  justify  this  course  (g),  traces 
of  which  are  visible  very  early  in  our  legal  history  (A). 
In  ordinary  practice  a  plea  of  guilty  is  never  recorded 
by  our  English  judges,  at  least  in  serious  cases,  without 
first  solemnly  warning  the  accused  that  it  will  not  entitle 
him  either  to  mercy  or  a  mitigated  sentence,  and  freely 
offering  him  leave  to  retract  it  and  plead  not  guilty  (i)* 


2.  Platding. 


a  Collateitl 
matten. 


§  531.  2.  An  accused  person  must  plead  the  differ- 
ent kinds  of  pleas  in  their  regular  order — by  pleading 
in  bar  he  loses  his  right  to  plead  in  abatement,  &c  (A). 
3.  He  may  be  estopped  by  various  collateral  matters 
which  do  not  appear  on  record.  Thus  he  cannot  chal- 
lenge a  juror  after  he  has  been  sworn  (Z),  unless  it  be  for 
cause  arising  aflerwards  (m) ;  if  he  challenges  a  juror 
for  cause  he  must  shew  all  his  causes  together  (n) ;  and 
on  a  trial  for  high  treason,  if  he  means  to  object  to  a 
witness  as  misdescribed  in  the  list  of  witnesses  delivered 
under  the  7  Ann.  c.  21,  and  6  Geo.  IV.  c.  50,  he  must 
take  the  objection  on  the  voir  dire,  as  it  comes  too  late 
afler  the  witness  has  been  sworn  in  chief  (o).  In  the  case 
of  12.  V.  Frost  (p),  which  was  an  indictment  for  high  trea- 
son, where  the  list  of  witnesses  required  by  those  statutes 
was  not  delivered  in  the  manner  therein  prescribed,  i.  e. 
simultaneously  with  the  copy  of  the  indictment  and  jury 
panel ;  it  was  held,  by  nine  judges  against  six,  on  a  case 


(f)  See  tuprOt  cb.  1,  gect  3, 
sub-sect  2,  §§  425,  et  teq. 

{g)  See  infrUf  sub-sect.  3. 

(A)  27  Ass.  pi.  40;  22  Ass. 
pi.  71. 

(«)  2  Hale,  P.  C.  225. 

ik)  2  Hale,  P.  C.  175 ;  Cook's 


case,  5  Ho.  St  Tr.  1143. 
(/)  2  Hale,  P.  C.  293. 
(fit)  Hob.  235. 
(n)  2  Hale,  P.  C.  274. 
(o)  JR.  V.  Froit,  9  C.  &  P.  183. 
(p)  9  C.  &  P.  162  and  187. 
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reserved,  that  the  objection  came  too  late  after  the  jury 
were  sworn  and  the  indictment  opened  to  them. 


Sub-Section  II. 

THE  ADMISSIBILITY  AND  EFFECT  OF  EXTRA-JUDICIAL 

CRIMINATIVE  STATEMENTS. 

^532.  Self-disserving  evidence  is  not  always  receivable  AdmistibUit^ 

1  ......       rni-         •    ai_*  j*x»        of  extra-judicial 

m  cnmmal  cases  as  it  is  m  civil,  ihere  is  this  condition  crimiuatiVe 
precedent  to  its  admissibility,  that  the  party  against  «»*«"»«««• 
whom  it  is  adduced  must  be  shewn  to  have  supplied  it  ^u*^  be  made 
voluntarily,  or  at  least  freely.  It  is  an  established  prin-  ^ti^t/rMiy', 
ciple  of  English  law,  that  every  confession  or  criminative 
statement  ought  to  be  rejected  which  has  either  been 
extracted  by  physical  torture,  coercion,  or  duress  of  im- 
prisonment ;  or  been  made  after  any  inducement  to  con- 
fess has  been  held  out  to  the  accused,  by,  or  with  the 
sanction,  express  or  implied,  of  any  person  having  lawful 
authority,  judicial  or  otherwise,  over  the  charge  against 
him,  or  over  his  person  as  connected  with  that  charge. 
But  in  order  to  have  this  effect,  the  inducement  thus 
held  out  must  be  in  the  nature  of  a  promise  of  favour 
or  threat  of  punishment,  i.  e.  calculated  to  convey  to  the 
mind  of  the  accused  that  his  condition  relative  to  the 
charge  against  him  will  be  rendered  better  or  worse  by 
his  consenting  or  refusing  to  confess.  If  it  only  refer  to 
collateral  advantages,  as  in  the  case  of  spiritual  exhorta- 
tions by  a  clergyman  (9),  &c.  the  confession  or  statement 
will  be  receivable ;  as  it  also  will  when  the  supposed 
influence  of  the  illegal  inducement  to  confess  may  fairly 
be  presumed  to  have  been  previously  dissipated,  by  a 
warning  from  a  person  in  authority  not  to  pay  any  atten- 
tion to  what  was  said  (r).    The  cases  on  the  subject  of 

(9)  R.  T.  Gilham,  1  Mo.C.  C.  (r)  The  11  &  12  Vict.  c.  42, 

186 ;   A.  V.  Wild,  Id.  452.  s.  18,  prescribee  a  form  of  caution 
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what  shall  be  deemed  an  iUegal  induoement  to  confess 
are  very  numerous,  and  &r  from  consistent  with  each 
other  (s),  and  there  can  be  little  doubt  that  the  salutary 
rule  which  excludes  confessions  unlawfully  obtained 
has  been  applied  to  the  rejection  of  many  not  coming 
within  its  principle  (0-  All  questions  relating  to  the 
admissibility  of  extra-judicial  confessions  are  of  course 
to  be  decided  by  the  judge.  In  a  late  case  (u),  where 
on  such  a  confession  being  offered  in  evidence,  it  ap- 
peared that  an  illegal  inducement  to  confess  had  been 
held  out,  but  the  answers  of  the  witness  were  confused 
and  contradictory  as  to  whether  that  was  before  or  aflor 
the  confession,  Parke,  B.,  rejected  it,  saying,  it  did  not 
appear  that  the  confession  was  not  made  in  conse- 
quence of  an  improper  inducement, — ^that  the  onus  of 
proving  the  negative  of  that  fact  lay  on  the  prosecution, 
who  were  bound  to  satisfy  the  judge  that  the  confession 
which  they  sought  to  use  against  the  accused  was  not 
obtained  from  him  by  improper  means ;  and  that  as  it 
was  impossible  to  collect  from  the  answers  of  the  witness 
whether  such  were  the  case  or  not,  the  confes^on  could 
not  be  received. 


Effect  when 
received. 


Never  oonclu* 
live. 


§  533.  With  respect  to  the  effect  of  extra-judicial  con- 
fessions or  statements  when  received,  the  rule  is  dear 
and  unquestioned,  that,  unless  otherwise  directed  by 
statute,  no  such  confession  or  statement,  whether  plenary 
or  not  plenary,  whether  made  before  a  justice  of  the 
peace  or  other  tribunal  having   only  an   inquisitorial 


to  be  given  by  justices  of  the  peace 
to  persons  brought  before  tfaem 
charged  with  offences. 

(<)  A  laige  number  are  col- 
lected in  Arch.  Crim.  Plead.  190, 
etseg^  12th  £d.,  and  Rose.  Crim. 
Evid.  37,  et  seg.,  3rd  Ed. 


(0  Tayl.  Ev.  §§  630  and  639; 
1  PhiL  £v.  408, 10th  Ed. ;  R.  ▼. 
Baidry,  2  Den.  C.  C.  430;  R.  v. 
Moore,  Id,  522. 

(ii)  A.  V.  WarringhttM,  15Jnr. 
318;  2Den.C.  €.447,  note. 
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jurisdiction  in  the  matter,  and  whether  made  by  deed 
or  matter  in  pais,  either  amounts  to  an  estoppel,  or  has 
any  conclusive  effect  against  an  accused  person,  or  is 
entitled  to  any  weight  beyond  that  which  the  jury  in 
their  conscience  assign  it 

§  634.  The  necessity  for  clear  and  unequiyocal  proof  if  beKeved, 
of  a  corpus  delicti  (x),  joined  to  the  desire  so  strongly  out  other  evi-* 
evinced  by  our  law  to  protect  parties  from  being  unfairly  ^"•^ 
prejudiced  by  false  or  hasty  statements,  gave  rise  to  the 
doubt  whether  a  conviction  can  be  supported  on  the  mere 
confession  of  an  accused  person  (y).   Modem  authorities 
have  settled  this  in  the  affirmative  (;?),  on  the  whole  per- 
haps rightly.    Still  such  a  principle  should  be  acted  on  Caution  requU 
with  great  caution,  for  the  numerous  cases  in  which  per-  Sj^JjUn^^ 
sons  have  wrongly  accused  or  acknowledged  themselves  principle, 
guilty  of  crimes,  ought  to  render  tribunals  very  careful 
of  inflicting  punishment  for  such  when  the  only  proof  of 
their  existence  rests  on  the  statement  of  the  supposed 
criminals.    On  capital  charges,  and  charges  of  murder 
especially,  a  double  degree  of  caution  is  requisite — the 
truth  of  the  confession  should  be  carefully  sifted,  and 
every  effort  made  to  obtain  evidence  to  confirm  or  dis- 
prove the  corpus  delicti.     These  considerations  apply 
with  increased  force  when  the  confession  is  not  plenary. 

(jr)  See  npn,  ch.  1,  aect.  3,  C.  481 ;  R.  t.  Tippet,  Id.  509; 

•ub-eect  2,  %\  425,  et  teq.  R.  ▼.  Wheeling,  1  Leach,  C.  L. 

(y)  Matth.  de  Prob.  cap.  1,  N.  311,  note.    It  seems  otherwise  in 

7 ;  A.  ▼.  Eldridge,  R.  &  R.  C.  C.  the  United  States,  1  GreenL  Evid. 

440 ;  R.  V.  White,  Id.  508.  §  217,  4th  Ed. 

(t)  R.  ▼.  Folkner,  R.  &  R.  C. 


] 


632 


SECONDARY  RULES  OF  EVIDENCE. 


Sub-Section  III. 


InfimiatiTe  hj- 
potbeaet  affect- 
ing telf-crimiiui- 
tiYe  evidence. 


INFIRMATIYE    HYPOTHESES    AFFECTING    SELF-CRIMINA- 

TITE  EVIDENCE. 

^  535.  The  infirmative  hypotheses  affecting  self-cri- 
minative evidence  deserve  the  deepest  and  most  anxious 
attention.  The  professors  of  the  civil  law,  on  the  re- 
vival of  its  Qtudy  in  Europe,  attributed  a  peculiar  virtue 
to  the  confessions  of  parties.  It  was  pronounced  a  spe- 
cies of  proof  of  so  clear,  excellent,  and  transcendant 
a  nature,  as  to  admit  of  no  proof  to  the  contrary  (a). 
In  a  great  degree  connected  with  this  notion  was  the 
practice  of  torturing  suspected  persons  to  extract  con- 
fessions (&) — which,  to  the  disgrace  of  the  civil  law  in  all 


(a)  "  Multum  k  doctoribus  rei 
confessio.  Probatio  dicitiir  liqui- 
diasima,  principalissima,  illustris- 
sima,  adeb  ut  nou  admittat  pro- 
bationem  in  contrarium."  Mat- 
thsiu  de  Prob.  cap.  1,  N.  6. 
They  also  called  it  **  probatio 
probatissima."  Bonnier,  Traits 
dee  Preaves,  §  241.  It  would 
however  be  most  unjust  to 
charge  this  absurdity  on  the  Ro- 
man law  itself,  which  in  express 
terms  lays  down  '*  Siquis  vltrb 
de  maleficio  fateatur,  non  semper 
ei  fides  habenda  sit :  nonnun- 
quam  enim  aut  metCl,  aut  quft 
alilL  de  caus^  in  se  confitentur." 
Dig.  lib.  48,  tit.  18,  1.  1,  §27, 
where  a  strong  instance  of  false 
confession  is  recorded.  So  in 
another  place.  "  Si  quis  homi- 
nem  vivum  falso  coniiteatur  occi- 
disse,  et  postea  paratus  sit  osten- 
derc,  hominem  vivum  esse :  Ju- 


lianus  scribit,  cessare  Aquiliam ; 
quamvis  confessus  sit  se  occi- 
disse :  hoc  enim  solum  remittere 
actori  confessoriam  actionem,  ne 
necesse  habeat  docere,  eum  occi- 
disse  :  cftterum  occisum  esse 
hominem  ^  qaocunqae  oportet." 
Dig.  lib.  9,  tit.  2,  1.  23,  §  11. 
"  Hoc  apertiiiks  est  circa  vul- 
neratum  hominem:  nam  si  con- 
fessus sit  vulnerasse,  nee  sit  vul- 
neratus,  sstimationem  cujus  ynl- 
neris  faciemus  ?  vel  ad  quod 
tempus  recurremus."  Id.  1.  24* 
"  Proinde  si  oocisus  quidem  non 
sit,  mortuus  autcm  sit,  roagis  eat, 
ut  non  teneatur  in  mortno,  lieet 
fassus  sit."  Id,  1.  25.  See  also 
Dig.  lib.  48,  tit  18,  1.  1,§  17; 
Ut.  19,1.  27;  lib.  11,  tiL  1,1.11, 
§§8e/srv.;  lib.  42,  tit.  2. 

(6)  Bonnier,  Traits  des  Preaves, 
$647. 
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its  modificationsy  so  long  prevailed  on  the  continent* 
The  absurdity,  to  say  nothing  of  the  injustice  and 
cruelty  of  that  practice,  has  been  too  ably  exposed  to 
require  notice  here(c) — ^its  almost  universal  abandon- 
ment is  perhaps  its  severest  condemnation.  The  fal- 
lacy also  of  attributing  a  conclusive  effect  to  confes- 
sional evidence  was  detected  by  the  intelligence  of  later 
times  {d)y  and  the  notion  has  been  abundantly  falsified 
by  experience.  Why  must  a  confession  of  guilt  neces- 
sarily be  true?  Because,  it  is  argued,  a  person  can 
have  no  object  in  making  a  false  one,  the  effect  of 
which  will  be  to  interfere  with  his  interest  and  advan- 
tage, by  subjecting  him  to  disgrace  and  punishment — 
the  first  law  of  nature,  self-preservation,  may  be  trusted 
as  a  sufficient  guarantee  for  any  confessorid  statement. 
This  reasoning  is  however  more  plausible  than  accurate. 
Conceding  that  every  man  will  act  as  he  deems  best  for 
his  own  interest,  still,  (besides  the  possibility  of  his  mis- 


(c)  The  civilians  professed  to 
found  all  their  lahours  on  the 
Roman  law.  The  last  note  shews 
how  grierotisly  they  departed 
from  it  in  one  instance,  and 
others  might  be  addaced.  On 
the  subject  of  torture  indeed  they 
copied  their  original  more  faith- 
fully; and  yet  it  would  be  diflS* 
cult  to  find  a  clearer  and  stronger 
exposition  of  its  absurdity  and 
danger  than  in  the  following 
language  of  the  Digest  itself. 
'*  Quasstioni  fidem  non  semper, 
nee  tamen  nunquam  habendam, 
Constitutionibus  declaratur:  ete- 
nim  res  est  fragilis,  et  periculosa, 
et  quae  yeritatem  fallat.  Nam 
pleriqne  patientilL  sive  duritift 
tormentorum  ita  tormenta  con- 
temnunt,  ut  ezprimi  eis  Veritas 


nullo  modo  poesit:  alii  tantiL 
sunt  impatientift,  ut  (in)  quovis 
mentiri,  qufUn  pati  tormenta  re- 
lint  :  ita  fit,  ut  etiam  rario  modo 
fateantur,  ut  non  tanttim  se,  ve- 
rumetiam  alios  comminentur." 
Dig.  lib.  48,  tit.  18,  L  1,  §  23. 
Notwithstanding  all  this,  the 
compilers  of  the  Digest  retained 
the  practice  of  torture  in  the 
Roman  law,  and  the  cases  in 
which  it  might  be  resorted  to  are 
carefully  pointed  out  in  the  same 
title,  and  stand  side  by  side  with 
the  above  passage. 

(d)  The  later  civilians  were 
ftilly  sensible  of  this.  See  Maa- 
card.  de  Prob.  Qusest  7;  Mat- 
theus  de  Prob.  cap.  1,  NN.  4 
and  6;  1  Hagg.  Cons.  Rep. 
304. 
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conceiving  facts  or  law),  he  may  not  only  be  most  com- 
pletely mistaken  as  to  what  constitutes  his  true  interest, 
but  it  is  an  obvious  corollary  from  the  above  proportion, 
that  when  the  human  mind  is  solicited  by  conflicting 
interests  the  weaker  will  give  place  to  the  stronger; 
consequently  a  false  confession  may  be  expected  when 
the  party  sees  a  motive  for  making  one,  sufficient  in  his 
judgment  to  outweigh  its  inconveniences.  Now  while 
the  punishment  denounced  by  law  against  offenoes  is 
visible  to  all,  not  only  are  the  motives  inducing  a  man 
to  avow  delinquency  confined  to  his  own  breast,  but 
those  who  hear  the  confessorial  statement  often  know 
little  or  nothing  of  the  confessionalist,  far  less  of  the 
innumerable  links  by  which  he  may  be  bound  to  others 
who  do  not  appear  on  the  judicial  stage.  The  force  of 
these  considerations  will  be  better  appreciated  when  we 
come  to  examine  separately  the  principal  motives  to 
false  confessions  (6) ;  but  first,  as  connected  with  the 
whole  subject,  must  be  noted  a  marked  distinction  be- 
tween our  judicature  and  those  of  most  foreign  nations. 

CootiDeotal  §  ^36.    In  the  medieeval  tribunals  of  the  civil  and 

practice.  canon  laws  the  inquisitorial  principle  was  essentially  do- 

minant. And  this  has  so  far  survived,  that  in  most 
continental  tribunals  at  the  present  day,  every  criminal 
trial  commences  with  a  rigorous  interrogation  of  the 
accused  by  the  judge  or  other  presiding  officer.  Nor  is 
this  interrogation  usually  conducted  with  fJEiimess  to- 
wards the  accused.  Facts  are  garbled  or  misrepre- 
sented, questions  assuming  his  guilt  are  not  only  put, 
but  pressed  and  repeated  in  various  shapes,  and  hardly 
any  means  left  untried  to  compel  him,  either  directly  or 
by  implication,  to  avow  something  to  his  prejudice. 
This  is  no  chimerical  danger.  By  artful  questioning 
and  working  on  their  feelings  weak-minded  individuals 

(e)  Infra,  ^  540,  ei  seq. 
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can  be  made  to  confess  or  impliedly  admit  almost  any- 
thingy  and  to  resist  continued  importunities  to  acknow- 
ledge even  falsehood  requires  a  mind  of  more  than  ave- 
rage firmness  (/).    The  common  law  of  England  pro- 


(/)  Look  at  the  trial,  if  trial 
It  can  be  called,  of  C.  Silanua 
before  the  Emperor  Tiberius. 
'*  Multa  aggerebantor  etiam  in- 
aontibm  pericoloea  •  •  •  • 
Don  temperante  Tiberio  qnin  pre- 
meret  Toce^  Tultu,  e6  qu5d  ipse 
creberrim^  interrogabat ;  neque 
refellere  ant  eludere  dabatur ;  ac 
uspe  edam  confitendum  erat, 
ne  irustr^  quaesivisset"  Tacitas* 
Anna],  lib.  3,  cap.  67.  A  good 
instance  is  to  be  foand  in  the 
trial  of  the  Due  de  Praslin,  in 
1847,  which  having  taken  place 
before  the  Chamber  of  Peers,  at 
that  time  the  highest  tribnnal  in 
France,  may  fairly  be  supposed 
to  have  been  conducted  with  the 
strictest  regularity.  The  duke 
was  charged  with  the  murder  of 
his  wife,  and  the  following  is 
part  of  his  interrogation  by  the 
president. 

*'  Was  she  (the  deceased)  not 
stretched  upon  the  floor  where  you 
had  struck  her  for  the  last  time." 
— '*  Why  do  you  ask  me  such  a 
question  T* 

Then  follow  these  questions  and 
answers : — 

"  Yon  must  have  experienced 
a  most  distressing  moment  when 
you  saw,  upon  entering  your 
chamber,  that  you  were  covered 
with  the  blood  which  you  had 
just  shed,  and  which  you  were 


obliged  to  wash  off?"— '« Those 
marks  of  blood  have  been  alto- 
gether misinterpreted.  I  did  not 
wish  to  appear  before  my  chil- 
dren with  the  blood  of  their  mo- 
ther upon  me." 

"  You  are  very  wretched  to 
have  committed  this  crime?" — 
(The  accused  makes  no  answer, 
but  appears  absorbed). 

'*Have  you  not  received  bad 
advice,  which  impelled  you  to 
this  crime?" — "I  have  received 
no  advice.  People  do  not  give 
advice  on  such  a  subject." 

"  Are  yon  not  devoured  with 
remorse,  and  would  it  not  be  a 
sort  of  solace  to  you  to  have  told 
the  truth  ?"  —  **  Strength  com- 
pletely fails  me  to-day." 

**  You  are  constantly  talking  of 
your  weakness.  I  have  just  now 
asked  you  to  answer  me  simply 
*  yes,'  or  '  no.' "— «'  If  any  body 
would  feel  my  pulse,  he  might 
judge  of  my  weakness." 

"  Yet  you  have  had  just  now 
sufficient  strength  to  answer  a 
great  many  questions  in  detail. 
You  have  not  wanted  strength 
for  that? — (The  accused  makes 
no  reply). 

"  Your  silence  answers  for  you 
that  you  are  gnilty,"  — "  You 
have  come  here  with  a  convic- 
tion that  I  am  guilty,  and  I  can- 
not change  it." 
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ceeds  in  a  way  quite  the  reverse  of  all  this :  holding 
that  the  onus  of  proving  the  guilt  of  the  accused  lies  on 
the  accuser,  and  that  no  person  is  bound  to  crimhiate 
himself;  according  to  the  maxim,  ''Nemoteneturseipsum 
prodere  (^)."  It  has  therefore  always  abstained  finom  phy- 
sical torture  (A) ;  and  taken  great  care,  perhaps  too  great 
care,  to  prevent  suspected  persons  being  terrified,  coaxed, 
cajoled,  or  entrapped  into  criminative  statements  (t) ; 
and  not  only  prohibits  judicial  interrogation  in  the  first 
instance,  but  if  the  evidence  against  the  accused  fails 
in  establishing^a  prim&  facie  case  against  him  wiU  not 
even  call  on  him  for  his  defence.  As  however  the  in- 
troduction of  the  continental  practice  into  this  country 


**  YovL  can  change  it  if  you 
give  us  any  reason  to  believe  the 
contrary;  if  you  will  give  any 
explanation  of  appearances  that 
are  inexplicable  upon  any  other 
supposition  than  that  of  your 
guilt?" — <'  I  do  not  believe  I  can 
change  that  conviction  on  your 
mind." 

"  Why  do  you  believe  that  you 
cannot  change  that  conviction?" 
—  (The  accused,  after  a  short 
silence,  said  that  he  had  not 
strength  to  continue). 

"  When  you  committed  this 
frightful  crime  did  you  think  of 
your  children?" — "As  to  the 
crime,  I  have  not  committed  it ; 
as  to  my  children,  they  are  the 
subject  of  my  constant  thoughts." 

<•  Do  you  venture  to  affirm 
that  vou  have  not  committed  this 
crime?" — (Hie  accused,  putting 
his  head  between  his  hands,  re- 
mained silent  for  some  moments, 
and  then  said)  "  I  cannot  an- 


swer such  a  question."     (11  Jur. 
365,  Part  2  ) 

(g)  3  Bulst.  50.  See  also  14 
&  15  Vict  c.  99,  s.  3. 

(A)  Whenever  torture  has 
been  applied  in  England  it  was 
in  virtue  of  some  real  or  imagi- 
nary prerogative  of  the  crown, 
for  it  could  not  be  awarded  in 
the  ordinary  coone  of  law.  The 
**  peine,  or  prisone,  forte  et  dare" 
may  seem  an  exception  to  this, 
but  in  truth  is  not;  for  the  sole 
object  of  it  was  to  compel  the 
accused  to  pUad^  i.  e.  say  whe- 
ther he  was  guilty  or  not,  in 
order  that  the  court  might  know 
whether  they  ought  to  proceed  to 
sentence,  or  empaunel  a  jury  to 
try  him. 

(i)  See  mpra,  sub-sect  2,  §  532. 
We  speak  of  the  ordinary  practice 
of  our  tribunals ;  not  of  state  trials, 
where  every  rule  seems  to  hare 
been  reversed. 
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has  been  warmly  advocated  by  able  jurists  (i),  we  pro- 
pose to  examine  briefly  the  claims  of  the  conflicting 
systems. 

§  537*  In  favour  of  judicial  interrogation  it  is  ai^ed,  Arguments  ia 
that  tribunak  are  bound  to  use  all  available  means  to  get  daUataroga-' 
at  the  truth  of  the  matters  in  question  before  them ;  and  ^°* 
9S  the  accused  must  necessarily  best  know  his  own  guilt 
or  innocence,  he  is  naturally  the  fittest  person  to  be  in- 
terrogated on  that  subject ;  and  indeed  in  many  cases, 
often  of  the  most  serious  nature,  it  would  be  impossible 
without  his  own  testimony  to  prove  the  crime  against 
the  accused.  That  the  rule  which  excuses  a  man  from 
criminating  himself  is  a  protection  to  none  but  the  evil- 
disposed  ;  for  not  only  have  innocent  persons  nothing  to 
dread  from  interrogation,  however  severe,  but  the  more 
closely  the  interrogation  is  followed  up  the  more  their 
innocence  will  become  apparent.  And,  lastly,  that  in 
declining  to  extract  self-disserving  statements  from  the 
accused  himself,  while  it  receives  without  scruple  from 
the  mouths  of  witnesses  similar  statements  he  has  made 
to  them,  the  English  law  violates  its  own  rule,  which 
requires  the  best  evidence  to  be  given. 

§  538.  Before  considering  what  may  be  directly  urged  Ar^meots 
on  the  other  side,  it  is  essential  to  point  attention  to  an  ^^^'^  '^' 
important  circumstance  commonly  lost  sight  of.  In  the 
English  system,  as  in  every  other,  the  indictment,  in- 
formation, act  of  accusation,  or  whatever  else  it  may  be 
called^  is  9l  general  interrogation  of  the  accused  to  answer 
the  matters  charged ;  and  every  material  piece  of  evidence 
adduced  against  him  is  a  question  to  him,  whereby  he  is 

(k)  Particularly  BeDtham.  See      9,  part  4,  chaps.  2,  3,  4 ;   and 
his  Judicial  Evidence,  Book  2,      part  5,  chap.  3,  &c. 
chap.  9;  Book  5,  chap.  7;  Book 
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required  either  to  prove  it  false,  or  explain  it  consistently 
with  his  innocence.  Any  eyidence  or  explanation  he  can 
give  is  not  only  receivable,  but  anxiously  looked  for  by 
the  court  and  jury ;  and,  in  practice,  few  things  tell  more 
strongly  against  a  prisoner  than  his  non-explanation  of 
apparently  criminating  circumstances.  What  our  law 
prohibits  is  the  fecial  interrogation  of  the  accused — the 
converting  him,  whether  willing  or  not,  into  a  witness 
against  himself — assuming  his  guilt  before  proof,  and 
subjecting  him  to  an  interrogation  conducted  on  that 
hypotbesis.  And  here  a  question  naturally  presents 
itself — supposing  the  interrogation  of  accused  persons 
advisable,  by  whom  is  it  to  be  performed  ?  There  seem 
but  two  alternatives — the  accuser  and  the  court.  More- 
over, if  the  extraction  of  truth  be  the  sole  object  in  view, 
why  is  not  the  accused  to  be  interrogated  on  oath  like 
other  witnesses?  This,  however,  and  the  subjecting  the 
accused  to  the  interrogation  of  the  accuser,  are  rarely,  if 
ever,  seriously  advocated ;  so  that  we  may  confine  our 
attention  to  the  continental  practice,  where  the  interro- 
gation of  the  accused  is  the  act  of  the  tribunal,  in  which 
case  a  technical  difficulty  presents  itself  at  the  outset — ^how 
is  an  abuse  of  power  in  this  respect  to  be  rectified  ?  Im- 
proper questions  put  to  a  witness  by  a  party  or  his 
counsel  may  be  objected  to  by  the  odier  side;  and  tlie 
judge  determines  whether  the  objection  is  well  founded. 
But  when  the  judge  is  the  delinquent,  who  is  to  call 
him  to  order  ?  Decency  and  the  rules  of  practice  alike 
prohibit  counsel  from  taking  exception  to  questions  put 
by  the  bench ;  and,  indeed,  to  do  so  would  be  appealing 
to  a  man  against  himself. 

§  539.  But  to  test  this  important  question  by  broader 
principles.     First,  then,  the  functions  of  tribunals  ap- 
pointed to  determine  causes  are  primarily  and  ess^itially 
judicud,  not  inquisiioriaL     The  tribunal  is  to  judge 
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and  decide;  to  supply  the  proofs — the  materials  for 
decision — belongs  in  general  to  the  litigant  parties: 
though  the  inquisitorial  principle  is  recognized  thus  far, 
that  the  tribunal  is  allowed  to  extract  (acts  from  the  in- 
struments of  evidence  adduced,  and  in  some  cases  to 
compel  the  production  of  others  which  have  been  with- 
held. In  the  next  place,  the  proposition  that  it  is  the 
duty  of  courts  of  justice  to  use  all  available  means  to  get 
at  the  truth  of  the  matters  in  question  before  them,  must  be 
understood  with  these  limitations ;  first,  that  those  means 
be  such  as  are  likely  to  extract  the  truth  in  the  majority 
of  cases;  and,  secondly,  that  they  be  not  such  as  would 
give  birth  to  collateral  evils,  outweighing  the  benefit  of 
any  truth  th^  might  extract  (/).  Admitting,  therefore, 
that  the  special  interrogation  of  accused  persons  might 
in  some  cases  extract  truth  which  otherwise  would  re- 
main undiscovered  (indeed  the  same  may  be  said  of  tor- 
turing, imprisoning,  or  any  other  violent  means  adopted 
to  compel  confession),  the  law  is  fully  justified  in  reject- 
ing the  use  of  such  an  engine,  if  on  the  whole  prejudicial 
to  the  administration  of  justice.  Now,  that  sort  of  in- 
terrogation, even  when  conducted  with  the  most  honest 
intention,  must,  in  order  to  be  effective,  assume  the  shape 
of  cross-examination,  and  consequently  involve  the  judge 
in  an  intellectual  contest  with  the  accused,— a  contest  un- 
seemly in  itself,  dangerous  to  the  impartiality  of  the  judge, 
and  calculated  to  detract  from  the  moral  weight  of  the 
condemnation  of  the  accused  though  ever  so  guilty.  In 
gladiatorial  conflicts  of  this  kind  the  practised  criminal 
has  a  much  better  chance  of  victory  than  an  innocent 
person,  embarrassed  by  the  novelty  and  peril  of  his 
situation;  whose  honesty  would  probably  prevent  his 
attempting  a  suppression  of  truth,  however  to  his  pre- 
judice; and  whose  inexperience  in  the  ways  of  crime, 
were  he  in  a  moment  of  terror  to  resort  to  it,  would  insure 

(/)  See  Introd.  sect.  2. 
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his  detection  and  ruio.  But  where  the  judge  is  dishonest 
or  prejudiced  the  danger  increases  immeasurably.  The 
screw  afforded  by  judicial  interrogation  would  then 
supply  a  ready  mode  of  compelling  obnoxious  persons, 
under  penalty  of  condemnation  on  silence,  to  disclose 
their  most  private  affairs;  and  corrupt  governments  would 
be  induced,  in  order  to  get  at  the  secrets  of  political 
enemies,  or  sweep  them  away  by  penal  condemnation, 
to  place  unprincipled  men  on  the  bench,  thus  pol- 
luting justice  at  its  source.  In  short,  judicial  interro- 
gation, however  plausible  in  theory,  would  be  found  in 
practice  a  morcd  torture ;  scarcely  less  dangerous  than 
the  physical  torture  of  former  times,  and,  like  it,  un- 
worthy a  place  in  the  jurisprudence  of  an  enlightened 
country. 


False  self-crimi- 
native  itate- 
menta. 

Motives  for 
auchp  often 
impossible  to 
ascertain. 


§  540.  To  return  to  the  subject  of  false  self-criminative 
statements.  It  is  often  impossible  to  ascertain  the  motive 
which  has  led  to  a  confession  indisputably  false.  In  No- 
vember, 1680,  a  man  was  convicted  and  executed  on  his 
own  confession,  for  the  murder  of  a  widow  near  Paris, 
who  was  missing  at  the  time,  but  two  years  afterwards 
returned  to  her  home  (m) ;  and  the  celebrated  case  of 
Joan  Parry  and  her  two  sons,  executed  in  this  country 
in  the  seventeenth  century  for  the  murder  of  a  man  named 
Harrison  who  reappeared  some  years  aftierwards,  affords 
another  instance.  That  conviction  proceeded  chiefly  on 
the  confession  of  one  of  the  accused ;  whether  the  result 
of  insanity,  fear,  improper  inducements  to  confess,  or  the 
desire  of  revenge  against  his  fellow  prisoners,  it  is  difficult 
to  determine  (n). 


(m)  Bonnier,  Traits  dea  Preuvea, 
§  256.  This  seems  the  case  re- 
ferred to  in  Matthaeus  de  Prohat. 
cap.  1,  N.  4. 

(n)  14  Ho.  St.  Tr.  1312.    See 


also  the  false  confesnon  by  John 
Sharpe  of  the  murder  of  Catha- 
rine Elmes,  Ann.  Reg.  for  1833, 
Chron.  74. 
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§  641.  All  false  sdf-criminating  statements  are  divi-  Two  claaaet  of. 
sible  into  two  classes — those  which  are,  and  those  which  J*-  ^•»»**>ng 
are  not,  the  result  of  mistake  on  the  part  of  the  confes- 
sionalist    And  the  causes  of  the  former  are  twofold- 
mistakes  of  fact  and  mistakes  of  law. 

%  642.  First,  of  mistakes  of  fact  A  man  may  be-  i.  Mistakes  of 
lieve  himself  guilty  of  a  crime  when  either  none  has  been  ^^^^ 
committed,  or  a  crime  has  indeed  been  committed  but 
by  another  person.  Mental  aberration  is  the  obvious 
origin  of  many  such  confessions.  But  the  actors  in  a 
tragedy  may  be  deceived  by  surrounding  circumstances 
as  well  as  the  spectators.  A  case  has  been  cited  in  a 
former  part  of  this  work(o),  where  a  girl  died  in  convul- 
sions while  her  father  was  in  the  act  of  chastising  her 
very  severely  for  theft,  and  fully  believed  that  she  died 
of  the  beating,  but  it  afterwards  turned  out  she  had 
taken  poison  on  finding  her  crime  detected.  If  the  sur- 
geon had  not  made  a  post-mortem  examination  that  man 
would  have  been  indicted  for  homicide,  and  most  pro- 
bably pleaded  guilty  to  manslaughter,  at  the  least  In- 
stances frequently  occur  where  death  from  previously 
existing  disease  follows  shortly  aft;er  the  unjustifiable  in- 
fliction of  wounds  or  blows,  believed  by  the  guilty  party 
to  have  been  fatal  (p).  So,  where  a  man  mistaking  for  a 
robber  a  corpse  which  has  secretly  been  conveyed  into  his 
chamber,  inflicts  blows  or  wounds  on  it,  and  discovering 
the  mistake,  considers  himself  guilty  of  homicide  (9). 
An  habitual  thief  may,  by  confounding  one  of  his  exploits 
with  another,  suppose  and  admit  himself  guilty  of  an 
offence  in  which  he  really  bore  no  part  (r),  although,  it 

(0)  Supra,  Part  3,  bk.  2,  ch.  (9)  See  the  ttory  of  the  Little 

1,  aect  3,   Bub.-aect.  2,   $  431;  Huocbback  in  the  Arabian  Nighta' 

Beck's  Med.  Jurisp.  766.  Entertainments. 

(p)   See  Taylor's  Med.  Jur.  (r)  3  Benth.  Jud.  £▼.   167, 

cbapteiB  28  and  29,  4th  Ed.  158. 

T  T 
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must  be  acknowledged,  justice  is  not  likely  to  suffer 
much  from  this.  Under  the  present  head  may  be  classed 
some  of  the  confessions  of  witchcraft  that  will  be  noticed 
presently  («). 

3.  MttUikes  of        ^  643.  2.  Next,  as  to  mistakes  of  law.      It  should 

never  be  forgotten  that  all  confessions  avowing  delin- 
quency in  general  terms  are  more  or  less  confessitme$ 
juris;  and  this  will  further  serve  to  explain,  what  to 
unreflecting  minds  seems  so  anomalous,  the  caution 
exercised  by  British  judges  in  receiving  a  plea  of 
guilty  (t).  The  same  observation  of  course  applies  to  all 
extra-judicial  statements,  which  are  not  mere  relations 
of  facts.  And  here  one  great  cause  of  error  is  igno- 
rance of  the  meaning  of  forensic  terms  (ic),  especially 
where  the  accused,  conscious  of  moral,  is  unaware  that 
he  has  not  incurred  legal  guilt.  Thus,  a  man  really 
guilty  of  fraud  or  larceny  might  plead  guilty  to  a 
charge  of  robbery,  through  ignorance  that  in  legal  sig- 
nification the  latter  means  a  taking  of  property  accom- 
panied with  violence  to  the  person,  though  it  is  popu- 
larly used  to  designate  any  act  of  barefaced  dishonesty. 
This  is  a  mistake  which  formerly  might  have  cost  a 
man  his  life.  So,  the  distinction  between  larceny  and 
aggravated  trespass  is  sometimes  very  slight,  and  an 
ignorant  man,  conscious  that  he  cannot  defend  his  right 
to  property  which  he  has  taken,  might  plead  guilty 
to  a  charge  of  larceny  where  there  was  no  animus 
furandi. 


(s)  See  infra,  \  553.  tices  through  pity  would  not  tike 

(<)  See  stipra,  sub-sect.  1,§  530.  her  acknowledgment,    bat    took 

(u)  27  Ass.  pi.  40.    A  woman  the  enquest,    by  which  it   was 

was  arraigned  for  having  felo-  found  that  she  did  it  by  coevcioo 

niously  stolen  some  bread :  who  of  her  husband  against  her  will, 

said  that  she  did  it  by  command  whereupon  she  went  quit,  See. 
of  her  husband.     And  the  jus- 
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§  644.  In  the  other  class  of  false  confessions  the  2<>.  Made  in  ex- 
confession  is  known  by  the  confessionalist  to  be  false,  J^^^®**  ***" 
and  is  made  in  expectation  of  some  real  or  supposed 
benefit.  It  is  obviously  impossible  to  enumerate  the 
motives  which  may  sway  the  minds  of  men  to  make 
confessions  of  this  kind  (x).  Many  are  for  ease  and  i.  To  etcape 
self-preservation  from  vexation  arising  out  of  the  charge; 
and  in  some  of  these  cases  the  cause  is  apparent,  viz. 
when  the  confession  is  made  to  escape  torture,  either 
physical  or  moral  (y).  In  others,  it  is  less  obvious. 
Weak  or  timorous  persons,  confounded  at  finding  them- 
selves in  the  power  of  the  law,  or  alarmed  at  the  tes* 
timony  of  false  witnesses,  or  the  circumstantial  evidence 
against  them,  and  distrustfiil  of  the  honesty  or  capacity 
of  their  judges,  hope  by  a  plea  of  guilty  to  obtain 
leniency  at  their  hands  (z). 


(r)  See  BeDth.  Jud.  Ev.  Book 
5,  chap.  6,  sects.  2  and  3. 

(y)  See  suprot  §§  535,  et  seq. 

'(jr)  A  striking  instance  of  this 
is  afibrded  by  the  case  of  the  two 
Boorna,  who  were  convicted  in 
the  Supreme  Court  of  Vermont, 
in  Bennington  county,  in  Sep- 
tember term,  1819,  of  the  murder 
of  Russell  Colvin,  May  10,  1812. 
It  appeared  that  Colvin,  who  was 
the  brotber-in-law  of  the  prison- 
era,  was  a  person  of  a  weak  and 
not  perfectly  sound  mind;  that 
he  was  considered  burdensome 
to  the  family  of  the  prisoners, 
who  were  obliged  to  support 
him ;  that  on  the  day  of  his  dis- 
appearance, being  in  a  distant 
field,  where  the  prisoners  were  at 
work,  a  violent  quarrel  broke  out 
between  them ;  and  that  one  of 
them  struck  him  a  severe  blow 


on  the  back  of  the  head  with  a 
club,  which  felled  him  to  the 
ground.  Some  suspicions  arose 
at  that  time  that  he  was  mur- 
dered; which  were  increased  by 
the  finding  of  his  hat  in  the 
same  field  a  few  months  after- 
wards. These  suspicions  in  pro- 
cess of  time  subsided;  but,  in 
1819,  one  of  the  neighbours  hav- 
ing repeatedly  dreamed  of  the 
murder,  with  great  minuteness  of 
circumstance,  both  in  regard  to 
his  death  and  the  concealment  of 
his  remains,  the  prisoners  were 
vehemently  accused,  and  gene- 
rally believed  guilty  of  the  mur- 
der. Upon  strict  search,  the 
pocket-knife  of  Colvin,  and  a 
button  of  his  clothes,  were  found 
in  an  old  open  cellar  in  the  same 
field,  and  in  a  hollow  stump  not 
many  rods  from  it  were  disco- 
T  2 
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§  546.  An  innocent  man  accused  or  suspected  of  a 
crime  may  deem  himself  exposed  to  annoyance  at  the 
hands  of  some  person,  to  whom  his  suffering  as  for  that 
crime  would  be  acceptable  (a).  To  this  class  belong 
those  cases  where  the  evidence  necessary  to  establish 
the  innocence  of  the  confessionalist  would  bring  before 
the  world,  in  the  character  of  a  criminal,  some  eminent 
individual,  whose  rewards  for  a  false  acknowledgment 
of  guilt  would  be  great,  and  whose  vengeance  for  expo- 
sure might  be  terrible ;  or  would  be  the  means  of  dis- 
closing transactions  which  it  is  the  interest  of  many  to 
conceal.  Under  circumstances  like  these,  the  accused 
is  induced  by  threats  or  bribes  to  suppress  the  defence, 
and  own  himself  the  author  of  the  crime  imputed  to 
him. 


2.  Collateral 
objects  relatii 


§  646.  But  false  confessions  also  arise  from  objects 
to  MurtylblSSL  wholly  collateral,  relating  either  to  the  party  himself  or 
I.  To  stifle  in-    ^q  others.    Thus  a  false  confession  of  an  offence  may 

be  made  with  the  view  of  stifling  inquiry  into  some 


vered  two  nails  and  a  number  of 
bones^  believed  to  be  tboee  of  a 
man.  Upon  this  evidence,  toge- 
ther with  their  deliberate  confe»- 
sion  of  the  fact  of  the  murder 
and  concealment  of  the  body  in 
those  places,  they  were  convicted 
and  sentenced  to  die.  On  the 
same  day  they  applied  to  the 
legislature  for  a  commutetion  of 
the  sentence  of  death  to  that  of 
perpetual  imprisonment;  which, 
as  to  one  of  them  only,  was 
granted.  The  confession  being 
now  withdrawn  and  contradicted, 
and  a  reward  offered  for  the  dis- 
covery of  the  missing  man,  he 
was  found  in  New  Jersey,  and 


returned  home,  in  time  to  pie- 
vent  the  execution.  He  had  fled 
for  fear  that  they  would  kill  him. 
The  bones  were  those  of  some 
animal.  They  had  been  advised, 
by  some  misjudging  (Hends, 
that,  as  they  would  certainly  be 
convicted,  upon  the  circumstances 
proved,  their  only  chance  for  life 
was  by  commutetion  of  punish- 
ment, and  that  this  depended  oo 
their  making  a  penitential  con- 
fession, and  thereupon  obtaining 
a  recommendation  to  mercy.  1 
Greenl.  £v.  §  214,  note  (2),  4th 
£d. 
(a)  3  Benth.  Jud.  £▼.  124. 
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more  serioas  one,  of  which  the  confessionalist  ifl  as  yet 
unsuspected  (i). 

§  647.  II.  The  most  fantastic  shape  of  this  anomaly  II.  Tadinm  vi- 
springs  from  the  state  of  mental  unsoundness  which  is  "' 
known  by  the  name  of  t€Bdium  t7tte(c).  Several  in- 
stances are  to  be  found  where  persons  tired  of  life 
have  fiedsely  accused  themselves  as  the  perpetrators  of 
capital  crimeSy  either  purely  fictitious,  or  if  real  com- 
mitted by  others  (c{).  In  such  cases  the  maxim  of  the 
old  continental  lawyers,  '^  nemo  auditur  perire  voIens(«)/' 
may  be  applied  with  advantage* 


§  648.  III.  **  In  the  relation  between  the  sexes/'  says  III.  Relation 
Bentham,  when  treating  of  the  subject  of  false  confes-  J|J^]J[JJ^ 
sions  (/),  **  may  be  found  the  source  of  the  most  natural 
exemplifications  of  this  as  of  so  many  other  eccentric 
flights.  The  female  unmarried— punishment  as  for  se- 
duction hazarded,  the  imputation  invited  and  submitted 
to,  for  the  purpose  of  keeping  off*  rivals,  and  reconciling 
parents  to  the  alliance.  The  female  married — the  like 
imputation,  even  though  unmerited,  invited,  with  a  view 
to  marriage,  through  divorce."  So  sensible  is  the  canon 
law  of  the  danger  of  false  confessions  from  this  source, 
that  it  will  not  allow  adultery  to  be  proved  (at  least 


(6)  3  Benth.  Jud.  £▼.  124. 

(r)  See  Bacon's  Eamy  on 
Death ;  Dig.  lib.  29,  tit.  5,  1.  1, 
§  23 ;  Matth.  de  Crimin.  ad  lib. 
48  Dig.  tit  16,  cap.  1,  N.  2. 

(</)  A  Frenchman  named  Hu- 
bert was  convicted,  and  executed, 
on  a  most  circumstantial  confes- 
sion of  his  having  occasioned  the 
great  fire  of  London  in  1666; 
"altboogh,"  adds  the  historian, 
"  neither  the  judges  nor  any  pre- 
sent at  the  trial  did  believe  him 


guilty,  but  that  he  was  a  poor 
distracted  wretch  weaiy  of  life, 
and  chose  to  part  with  it  in  that 
way."  Continuation  of  Lord 
Chirendon*s  Life,  352,  353. 

(e)  Bonnier,  Trait6des  Preuves, 
§§  256  and  257 ;  D'Aguesseau's 
Works,  vol.  4,  p.  186 ;  5  Causes 
C^l^bres,  454,  Ed.  Richer;  Matth. 
in  loc  cit. 

(/)  3  Benth.  Jud.  Ev.  116, 
117. 
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for  the  purpose  of  divorce  k  vinculo  matrimonii)  by  the 
unsupported  confession  of  the  guilty  party  (^). 

IV.  Vanity.  §  549.  IV.  "Vanity,"  observes  the  jurist  above  quoted(A), 

"  without  the  aid  of  any  other  motive,  has  been  known 
(the  force  of  the  moral  sanction  being  in  these  cases 
divided  against  itself)  to  afford  an  interest  strong  enough 
to  engage  a  man  to  sink  himself  in  the  good  opinion  of 
one  part  of  mankind,  under  the  notion  of  raising  himself 
in  that  of  another.  False  confessions,  from  the  same 
motive,  are  equally  within  the  range  of  possibility,  in 
regard  to  all  acts  regarded  in  opposite  points  of  view  by 
persons  of  different  descriptions.  I  insulted  such  or 
such  a  man :  I  wrote  such  or  such  a  party  pamphlet, 
regarded  by  the  ruling  party  as  a  libel,  by  mine  as  a 
meritorious  exertion  in  the  cause  of  truth :  I  wrote  such 
or  such  a  religious  tract,  defending  opinions  regarded  as 
heretical  by  the  Established  Church,  regarded  as  ortho- 
dox by  my  sect.''  "  Quam  multi,"  says  one  of  the  ablest 
of  the  later  civilians  (i),  "  sunt  gloriosi  militis  similes, 
qui  triginta  Sardos,  sexaginta  Macedones,  centum  Ci- 
lices uno  die  occidisse  se  gloriantur,  atque  etiam  elephanto 
in  Indi&  pugno  perfregisse  femur ;  quos  poena  potiiis  quam 
commiseratione  dignos  dixerit  nemo.'*  False  statements 
of  this  kind  are  sometimes  the  offspring  of  a  morbid 
love  of  notoriety  at  any  price  (A). 

OUicr  instances.      §  650.  Several  other  instances  may  be  found  of  false 

(g)    See  the  judgment  of  Sir  the  adrenttirous  youth   to  burn 

William   Scott   in  Mortimer  v.  the  temple   of   Epbesus,   would 

Mortimer,  2  Hagg.  Cons.  Rep.  surely  have  been  strong  enough 

316.  to  induce  him  to  declare  himself, 

(A)  3  Benth.  Jud.  £v.  117-18.  however  innocent,  the  author  of 

(i)  Matth.  de  Crimin.  ad  lib.  the  mischief,  had  the  conflagra* 

48  Dig.  tit.  16,  cap.  1,  N.3.  tion  occurred  accidentally. 

{k)  The  motive  that  induced 
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confessions  made  with  a  view  to  some  specific  collateral 
end  (/).  The  Amalekite  who  fidsely  accused  himself  of 
having  slain  Saul  presents  an  early  and  authentic  in- 
stance (m).  Soldiers  engaged  on  foreign  service  not 
unfrequently  declare  themselves  guilty  of  having  com- 
mitted crimes  at  home,  in  order  that  by  being  sent  back 
to  take  their  trial  they  may  escape  from  military  duty  (n). 
And  transportation  being  formerly  looked  upon  by  many 
of  the  lower  order  as  a  boon  instead  of  a  punishment, 
offences  were  occasionally  committed  to  provoke  it,  and 
it  is  not  improbable  that  folse  confessions  of  offences 
actually  committed  by  others  were  made  with  the  same 
object. 

§  551.  Hitherto  we  have  been  considering  cases  where  Collateral  ob- 
the  false  confession  is  made  with  the  view  of  benefiting  |j?J*  ^Jj?^  ^^ 
the  confessionalist  himself.    We  now  proceed  to  those  involved. 
in  which  third  parties  are  involved.    The  strongest  illus-  V.  D«ire  of 
trations  of  this  are  where  the   false  confessionalist  is  othen. 
desirous  of  benefiting  others;  as,  for  instance,  to  save 
the  life,  fortune,  or  reputation,  or  avert  suffering  from  a 
party  whose  interests  are  dearer  to  him  than  his  own  (o). 


(I)  Under  this  head  comes  the 
celebrated  cane  of  tlie  slave  Pri- 
mitivus,  who,  to  escape  from  his 
master,  fitlsely  accused  himself 
and  others  of  homicide.  Dig.  lib. 
48,tit.  18, 1.  1,^27. 

(m)  2  Sam.  1. 

(n)  False  confessions  of  dc' 
teriUm  are  so  common,  that  a 
apecia]  clanse  respecting  them  is 
inserted  in  the  annual  mutiny 
acts. 

(o)  A  singular  instance  of  this 
is  said  to  have  taken  place  at 
Nuremberg,  in  1787,  where  two 
women  in  great  distress,  in  order 
to  obtain  for  the  children  of  one 


of  them  the  provision  secured  to 
orphans  by  the  law  of  that  country, 
falsely  charged  themselves  with  a 
capital  crime.  They  were  con- 
victed; and  one  was  executed, 
but  the  other  died  on  the  scaffold 
through  excitement  and  grief  at 
witnessing  the  death  of  her  friend. 
Case  of  Maria  Schoning  and  Anna 
Harlin,  Causes  C^l^bres  Elran- 
gh-es,  vol.  1,  p.  200,  Paris,  1827. 
A  case  is  also  mentioned  where 
after  a  serious  robbery  had  been 
committed,  a  man  drew  suspicion 
of  it  on  himself,  and  when  exa- 
mined before  a  magistrate  dropped 
hints  amounting  to  a  constructive 
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VI.  Desire  of 
injunDg  otbenit 


Confessions  of 
impossible  of* 
fences. 


The  less  exalted  motive  of  money  has  sometimes  had 
the  same  effect  (/>). 

§  552.  VI.  The  desire  of  injuring  others  has  occa- 
sionally led  to  the  like  consequence.  Persons  reckless  of 
their  own  fate  have  sought  to  work  the  ruin  of  their  ene- 
mieSy  by  making  false  confessions  of  crime  and  describing 
them  as  participators.  We  shall  feel  little  surprise  at 
thisy  when  we  recollect  how  often  persons  have  inflicted 
grievous  wounds  on  themselves,  and  even  in  some  in- 
stances it  is  said  committed  suicide,  in  order  to  bring 
down  suspicion  of  intended  or  actual  murder  on  de- 
tested individuals  (q). 

§  553.  The  anomaly  of  false  confession  is  not  confined 
to  cases  where  there  might  have  been  a  criminal  or  corpus 
delicti.  Instances  are  to  be  found  in  the  judicial  histo- 
ries of  most  countries  where  persons,  with  the  certainty 
of  incurring  capital  punishment,  have  acknowledged 
crimes  now  generally  recognized  as  impossible.  We 
allude  chiefly  to  the  prosecutions  for  witchcraft  and  visi- 
ble communion  with  evil  spirits,  which  in  former  ages, 
and  especially  in  the  seventeenth  century,  disgraced  the 
tribunals  of  these  realms.  Some  of  them  present  the 
extraordinary  spectacle  of  individuals,  not  only  freely. 


admission  of  his  guilt ;  in  order 
that  his  brothers,  who  were  the 
real  criminals,  might  have  time 
to  escape ;  and  afterwards  ou  his 
trial,  the  previous  object  having 
been  attained,  proved  himself  in- 
nocent by  a  complete  alibi.  1 
Chit.  Crim.  Law,  S5. 

(p)  **  On  assure  qu'en  Chine 
il  y  a  des  personnes  qui  avouent 
pour  autrui  des  d^its  lagers,  afin 
de  subir  la  punition  au  lieu  et 
place  du  veritable  coupable,  qui 


les  indemnise  ensuite  largement** 
Bonnier,  Traits  des  Preuvea,  § 
256 :  no  authority  cited.  A  re- 
cent traveller  also  says,  "  Per- 
sons condemned  to  death"  (in 
China)  *'  may  procure  a  substi- 
tute, who  can  be  found  on  payment 
of  a  sum  of  money."  Benicastle's 
Voyage  to  China,  vol.  2,  p.  167. 
We  give  this  extraordinary  state- 
ment as  we  find  it. 

(q)  See  Part  2,  ch.  2,  ^  200. 


SELF-REGARDING  EYIDENGB. 


649 


(so  far  as  the  absence  of  physical  torture  constitutes 
freedom^)  confessing  themsdves  guilty  of  these  imagi- 
nary offences,  with  the  minutest  details  of  time  and 
place,  but  even  charging  themselves  with  having,  through 
the  demoniacal  aid  thus  avowed,  committed  repeated 
acts  of  murder  and  other  heinous  crimes  (r)«  The  cases 
in  Scotland  are  even  more  monstrous  than  those  in  Eng- 
land («),  but  there  is  strong  reason  to  believe  that  in  most 
of  them  the  confessions  were  obtained  by  torture  (/); 
and  the  following  sensible  solution  of  the  pyschological 
phenomenon  which  they  all  present  is  given  by  an  emi- 
nent writer  on  the  criminal  law  of  the  former  country  (u) : 
— ''All  these  drcumstances  duly  considered ;  the  present 
misery;  the  long  confinement;  the  small  hope  of  ac- 
quittal ;  the  risk  of  a  new  chaise  and  prosecution;  and 
the  certain  loss  of  all  comfort  and  condition  in  -society ; 
there  is  not  so  much  reason  to  wonder  at  the  numerous 
convictions  of  witchcraft  on  the  confessions  of  party* 


(r)  See  the  cases  of  Mary 
Smithy  2  Ho.  St.  Tr.  1049;  and 
of  the  Tkree  Dewm  WUehe$,  8 
Ho.  St.  Tr.  1017 ;  the  note  to  the 
case  of  the  Bury  Si,  Edmond^t 
WUckcM,  6  Ho.  St.  Tr.  647 ;  and 
the  case  of  the  Euex  WUcheSy  4 
Ho.  St  Tr.  817,  the  latter  espe- 
cially. The  confessions  of  Anne 
Cate,  4  Ha  St.  Tr.  856,  of  Re- 
hecca  West,  Id.  840,  of  Rose 
Hallybread,  Id.  852,  of  Joyce 
Boanes,  Id.  853,  and  of  Rehecca 
Jones,  Id.  854,  are  among  the 
most  remarkable ;  the  two  first  of 
which  are  set  out  in  the  Appendix 
to  tliis  work,  Note  3. 

(f)  See  a  large  number  of  these 
collected  in  Amot's  Collection  of 
celebrated  Criminal  Trials  in  Scot- 
land, pp.  347  r<  sey.,  Edinb.  1 785 ; 
and  in  Pitcaim*8  "Criminal  Trials 


in  Scotland/'  Edinb.  1833,  tit 
"Witchcraft,"  in  the  General 
Index.  Out  of  them,  we  need 
only  refer  to  the  case  of  Isobel 
Elliot,  Sept  13,  1678,  who  with 
nine  others  judicially  confeised  to 
have  been  baptized  by  the  devil, 
and  to  have  had  carnal  copulation 
with  him.  They  were  all  con- 
victed and  burnt  (Amot,  360, 
361.)  A  similar  confession  was 
madeby  Issobell  Gowdie,13  April, 
1662;  Pitcaim,  vol.  4,  p.  602. 
See,  also^  the  case  of  Bettie  Dwf 
lop.  Id.  vol.  2,  p.  49. 

(/)  For  a  full  description  of  the 
instruments  of  torture  used  for 
this  purpose,  see  Pitcaim,  vol.  2, 
pp.  50, 375,  376. 

(if)  Hume's  Commentaries  on 
the  Law  of  Scotland  respecting 
Crimes,  vol.  1,  p.  591. 
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Add  to  these  motives,  though  of  themselves  sufficient, 
the  influence  of  another,  as  powerful  perhaps  as  any  of 
them, — the  imsound  and  crazy  state  of  imagination  in 
many  of  those  unhappy  victims  themselves.  In  those 
times,  when  every  person,  even  the  most  intelligent,  was 
thoroughly  persuaded  of  the  truth  of  witchcraft,  and  of 
the  possibility  of  acquiring  supernatural  powers,  it  is  no- 
wise unlikely  that  individuals  would  sometimes  be  found, 
who,  either  seeking  to  indulge  malice,  or  stimulated  by 
curiosity  and  an  irregular  imagination,  did  actually  court 
and  solicit  a  communication  with  evil  spirits,  by  the 
means  which  in  those  days  were  reputed  to  be  effectual 
for  such  a  purpose.  And  it  is  possible,  that  among  these 
there  might  be  some,  who,  in  the  course  of  a  long  and 
constant  employment  in  such  a  wild  pursuit,  came  at 
last  to  be  far  enough  disordered,  to  mistake  their  own 
dreams  and  ravings,  or  hysteric  affections,  for  the  actual 
interviews  and  impressions  of  Satan." 


Additiooal  af-  ^  664.  The  above  causes  affect,  more  or  less,  every 
cumstanoes  species  of  confessonal  evidence.  15ut  extrajudactai  con- 
applicable  to  fessions,  especially  when  not  plenary,  are  subject  to  ad- 
oonfeanoQi.        ditional  infirmative  circumstances,  which  are  sometimes 

overlooked  in  practice.  These  are  mendacity  in  the  re- 
port; m»»n^erpr«/a/ian  of  the  language  used;  andtitcom- 

1 .  MeDdacity.    pleteness  of  the  statement  (ii).  1 .  "  Mendacity." — The  sup- 

posed confessorial  statement  may  be,  either  wholly  or  in 
part,  a  fabrication  of  the  deposing  witnesses.  And  here 
it  should  never  be  forgotten  that  of  all  sorts  of  evidence, 
that  which  we  are  now  considering  is  the  most  easy  to 
fabricate,  and,  however  false,  the  most  difficult  to  confnxit 
and  expose  by  any  sort  of  counter-evidence,  direct  or 

2.  MisiQterpre-  circumstantial (ar).     2.  "Misinterpretation." — No  act  or 

word  of  man,  however  innocent  or  even  laudable,  is 

(ti)  3  Bentli.  Jud.  Ev.  113.  Blackst.  Comm.  357;  1  Greeol. 

(x)  Foster's  Cr.  Law,  243;  4      Evid.  §  214,  4tb  Ed. 
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exempt  from  this.  E.  g.  a  paper  in  the  handwriting  of 
the  accused  is  found  in  his  possession,  in  which  he  is 
spoken  of  as  guilty  of  the  offence  imputed  to  him.  This 
is  consistent  with  his  guilt;  but,  on  the  other  hand,  that 
paper  may  be  a  copy  of  a  libel  on  himself,  which  the 
accused  kept  by  him  with  a  view  either  to  refutation  or 
of  bringing  the  libeller  to  justice  (y).  Again,  entirely 
fallacious  conclusions  may  be  drawn  from  language  ut- 
tered in  jest,  or  by  way  of  bravado  (z) ;  as  where  a  man 
wrote  to  his  friend  who  was  summoned  as  a  juror  on  a 
trial  which  excited  much  public  attention,  conjuring  him 
to  convict  the  defendant,  guilty  or  innocent  (a).  But 
equally  unfounded  inferences  are  sometimes  made  where 
words  supposed  to  be  confessorial  are  used  with  reference 
to  an  act  not  identical  with  the  subject  of  accusation  or 
suspicion ;  as  where  a  man  who  has  robbed  or  beaten 
another,  hearing  that  he  has  since  died,  utters  an 
exclamation  of  regret  for  having  illtreated  him,  &c. 
In  the  case  of  a  female  accused  of  adultery,  part  of 
the  proof  was  a  self-disserving  statement  in  these  words, 
**  I  am  very  unhappy — for  God's  sake,  hide  my  &ults — 
those  who  know  not  what  I  suffered,  will  blame  my 


(y)  3  Benth.  Jud.  £v.  114. 

(j)  The  unfortunate  result  of 
the  case  of  Richard  Coleman  at 
the  Kingston  Spring  Assizes  of 
1749,  was  partly  if  not  chiefly 
owing  to  this  cause.  A  woman 
had  heen  brutally  assaulted  by 
three  men,  and  died  from  the  in- 
juries she  received.  It  appeared 
that  at  the  time  of  the  commis- 
sioD  of  the  outrage,  one  of  the 
offenders  called  another  of  them 
by  the  name  of  Coleman,  from 
which  circumstance  suspicion  at- 
tached to  the  prisoner.  Coleman, 
who  was  in  a  public-house  intoxi- 
cated, was  asked  by  a  person  there 


with  the  view  of  ensnaring  him, 
if  he  was  not  one  of  the  parties 
concerned  in  that  affair,  to  which 
he  answered  according  to  one  ac- 
count, **Ye8  I  was,  and  what 
thenT'  or  as  another  account 
sUted,  <«  If  I  was,  what  thenT 
On  this  and  some  other  circum- 
stances he  was  convicted  and  ex- 
ecuted ;  but  the  real  criminals 
were  afterwards  discovered.  Two 
of  them  were  executed,  confessing 
their  guilt,  the  third  having  been 
admitted  to  give  evidence  for  the 
Crown.  Wills,  Ciic  Evid.  67  & 
71,  3rd  Ed. 
{a)  3  Benth.  Jud.  Evid.  1 15. 
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conduct  very  much/'  *^  Am  I/'  said  Sir  William  Scott, 
commenting  on  this,  "  placed  in  such  a  situation,  by  this 
evidence,  as  to  say  that  it  must  necessarily  refer  to 
adultery  ?  She  has  been  detected  in  imprudent  visits — 
it  might  allude  to  them  (&)/'  But  of  all  causes  of  mis- 
interpretation of  the  language  of  suspected  persons,  the 
greatest  are  the  haste  and  eagerness  of  witnesses,  and 
the  love  of  the  marvellous  so  natural  to  the  human  nund, 
by  which  they  are  frequently  prompted  to  mistake  ex- 
pressions as  well  as  to  imagine  or  exaggerate  &cts, 
especially  where  the  crime  is  either  very  atrocious  or 
3.  iDoomplete-  peculiar  (c).     3.  The  remaining  cause  of  error  in  confes- 

sorial  evidence  of  this  nature  is  "  Incompleteness,"  i.  e. 
where  words,  though  not  misunderstood  in  themselves, 
convey  a  false  impression  for  want  of  some  explana- 
tion which  the  speaker  either  neglected  to  give,  or  was 
prevented  from  giving  through  interruption,  or  has  been 
lost  to  justice  in  consequence  of  the  deafness  of  his 
hearers. — ''III  hearing  makes  ill  rehearsing,"  said  our 
ancestors.  Expressions  may  also  have  been  forgotten 
or  unheeded  in  consequence  of  witnesses  not  being 
aware  of  their  importance.  E.  g.,  a  man  suspected  of 
larceny  acknowledges  that  he  took  the  goods  against  the 
will  of  the  owner,  adding  that  he  did  so  because  he 
thought  they  were  his  own.     Many  a  bystander,  igno- 


(b)  WiUiamt  ▼.    Williams,   1 
Hagg.  C.  R.  304. 

(c)  See  tupra,  chap.  1.  sect.  1. 
§  288,  and  note  to  Earle  v.  Picken, 

5  C.  &  P.  542.  A  remarkable 
instance  of  thb  is  presented  in 
the  case  of  R,  v.  Simons^  6  C. 

6  P.  540.  The  prisoner  was 
indicted  for  the  then  capital  of- 
fence of  having  set  fire  to  a  bam ; 
and  a  witness  was  called  to  prove 
that,  as  the  prisoner  was  leaving 
the  magistrate's  room  after  his 
committal,  he  was  overheard   to 


say  to  his  wife,  "  Keep  jomiielf  to 
yourself,  and  don't  marry  again." 
To  confirm  this  another  witnen 
was  called,  who  had  also  over- 
heard the  words,  and  stated  them 
to  be,  "  Keep  yourself  to  your- 
self, and  keep  your  own  counsd :" 
on  which  Alderson  B.  remarked, 
**  One  of  these  ezpresdoiis  is 
widely  different  from  the  other. 
It  shews  how  little  reliance  ought 
to  be  placed  on  such  evidence." 
The  prisoner  was  acquitted. 
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rant  that  this  latter  circumstance  constitutes  a  legal 
defence,  would  remember  only  the  first  part  of  the 
statement. 

§  655.  Before  dismissing  the  subject  of  self-deserving  Non*respon- 
evidence  in  criminal  cases,  it  remains  to  advert  to  the  ^^' 
force  and  effect  of  ^'  non-responsion/'  or  silence  under 
accusation; '' evasive  responsion;"  and  ''false  responsion." 
When  a  man  is  accused  to  his  face  of  having  been  con- 
cerned in  the  commission  of  a  crime,  or  a  statement  to 
that  effect  is  made  in  his  presence,  and  he  makes  neither 
reply  nor  remark,  the  inference  naturally  arises  that  the 
imputation  is  well  founded,  or  he  would  have  repelled  it. 
We  have  already  shewn  the  fallacy  of  the  assumption 
that  silence  is  in  all  respects  tantamount  to  confes- 
sion (c{);   and  however  strongly  such  a  circumstance 
may  tell  against  suspected  persons  in  general,  there  are 
many  considerations  against  investing  it  with  conclusive 
force.     1.  The  party  owing  to  deafness^  or  other  cause, 
may  not  have  heard  the  question  or  observation,  or 
may  not  have  understood  it  as  conveying  an  imputa- 
tion on  him.    2.  When  this  kind  of  evidence  is  in  an 
extra-judicial  form,  the  transaction  comes  to  the  tri- 
bunal through  the  testimony  of  witnesses,  who  may 
either  have   misunderstood,    or  wilfully  misreport    it. 
3.  Assuming  the  matter  correctly  reported,  the  follow- 
ing observations  of  Bentham  are  certainly  very  pertinent 
and  forcible.     ''  The  strength  of  it"  (i.  e.  the  inference 
of  guilt  from  evidence  like  that  we  are  now  consider- 
ing) ''  depends  principally  upon  two  circumstances :  the 
strength  of  the  appearances,  (understand,  the  strength 
they  may  naturally  be  supposed  to  possess,  in  the  point 
of  view  in  which  they  present  themselves  to  the  party 
interrogated),: — ^the  strength  of  the  appearances,  and  the 
quality  of  the  interrogator.    Suppose  him  a  person  of 
ripe  years,  armed  by  the  law  with  the  authority  of  jus- 

(d)  Supra^  Beet.  1,  §  503. 
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tice,  authorized  (as  in  offences  of  a  certain  magnitude 
persons  in  general  commonly  are,  under  every  system  of 
laW|)  to  take  immediate  measures  for  rendering  the  sup- 
posed delinquent  forthcoming  for  the  purposes  of  justice, 
— authorized  to  take  such  measures^  and  to  appearance 
having  it  in  contemplation  so  to  do ; — ^in  such  case,  silence 
instead  of  answer  to  a  question  put  to  the  party  by  such 
a  person,  may  afford  an  inference  little  (if  at  all)  weaker 
than  that  which  would  be  afforded  by  the  like  deport- 
ment in  case  of  judicial  interrogation  before  a  magistrate. 
Suppose  (on  the  other  hand)  a  question  put  in  relation 
to  the  subject,  at  a  time  distant  from  that  in  which  the 
cause  of  suspicion  has  first  manifested  itself, — put  at  a 
time  when  no  fresh  incident  leads  to  it, — ^put,  therefore, 
without  reflection,  or  in  sport,  by  a  child,  from  whom  no 
such  interposition  can  be  apprehended,  and  to  whose 
opinion  no  attention  can  be  looked  upon  as  due :  in  a 
case  like  this,  the  strength  of  the  inference  may  vanish 
altogether  («)." 

£¥«tive  refpon-      §  556.  Connected  with  the  subject  of  non-responsioo 

is  that  of  incomplete  or  '^  evasive  responsion"  :  i.  e.,  a 
man  accused  of  crime  either  evades  the  question;  or,  while 
denying  his  guilt,  refuses  to  evidence  his  innocence,  or 
answer  or  explain  any  circumstances  which  are  brought 
forward  against  him  in  his  presence  as  criminative  or 
suspicious.  The  inference  of  guilt  from  such  conduct  is 
weakened  by  the  following  additional  considerations.  I. 
A  man  ever  so  innocent  cannot  always  explain  all  the  cir- 
cumstances which  press  against  him.  Thus  on  a  charge 
of  murder,  the  accused  declared  himself  unable  to  ex- 
plain how  his  night-dress  became  stained  with  blood,  the 
truth  being  that  unknown  to  him  his  bed- fellow  had  a 
bleeding  wound  (/)•    So  a  man  charged  with  larceny 

(«)  3  Benth.  Jud.  Evid.  92.  Chambers'    £dinbuT;gh   Journal, 

(/)  See  a  case  of  this  kind  in      for  March  11,  1837. 
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could  not  explain  how  the  stolen  property  found  its  way 
into  his  house  or  trunk,  if,  unknown  to  him,  it  had  been 
deposited  there  by  others  (^).  2.  In  many  cases  an 
accused  or  suspected  person  can  only  explain  particular 
circumstances  by  criminating  other  individuals  whom  he 
is  unwilling  to  expose,  or  disclosing  matters  which, 
though  unconnected  with  the  charge,  he  is  anxious  to 
conceal.  Sometimes,  too,  the  party,  though  blameless 
in  the  actual  instance,  could  only  prove  himself  so  by 
shewing  his  guilt  of  some  other  offence.  3.  Where  a 
prosecution  is  altogether  groundless — ^the  result  of  con- 
spiracy, or  likely  to  be  supported  by  perjured  testimony 
— it  is  often  good  policy  on  the  part  of  its  intended  vic- 
tim not  to  disclose  his  defence  until  judicially  demanded 
of  him  on  his  trial. 


noD. 


§  667,  *'  False  responsion"  however  is  a  criminative  5!ll?* '**'^'*' 
fact  greatly  stronger  than  either  of  the  former.  The 
author  last  cited  justly  observes  that,  in  justification  of 
simple  silence  the  defence  founded  on  incompetency  on 
tlie  part  of  the  interrogator  may  be  pertinent  and  even 
convincing,  but  that  to  false  responsion  the  application  of 
it  could  scarce  extend.  Of  the  claim  the  question  had 
to  notice  the  accused  or  suspected  person  has  himself 
borne  sufficient  testimony:  so  far  from  grudging  the 
trouble  of  a  true  answer,  he  bestowed  upon  it  the  greater 
trouble  of  a  lie  (A).  The  infirmative  hypotheses  here 
seem  to  be,  1.  The  possibility  of  extra-judicial  conver- 
sations having  been  misunderstood  or  misreported.  2. 
As  innocent  persons  under  the  influence  of  fear  occa- 
sionally resort  to  false  evidence  in  their  defence,  false 
statements  may  arise  from  the  same  cause.  The  maxim 
''Omnia  praesumuntur  contra  spoliatorem,"  to  which 
that  subject  belongs,  has  been  examined  in  a  former 
chapter  (i). 

(g)  See  supra.  Part  2,  ch.  2,         (i)  Supra,  cb.  1,  sect  2,  tub- 
§  200.  lect.  7. 

(A)  3  Benth.  Jud.  £v.  94. 
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Legiamato  um        ^  658.  While  the  vulgar  notion,  derived  probably  from 
the  above.         mediaeval  times,  that  confessions  of  guilt  are  necrasarily 

true,  is  at  variance  with  common  sense,  experience,  law, 
and  practice,  still,  after  every  allowance  for  possible  mis- 
take or  mendacity,  they  constitute  in  general  proof  of  a 
very  satisfactory,  and  when  in  a  judicial  or  plenary  shape 
of  the  most  satisfactory  kind.  Reason  and  the  uni- 
versal voice  of  mankind  alike  attest  this ;  and  the  legi- 
timate use  of  the  unhappy  cases  recorded  in  this  chapter, 
and  others  of  a  similar  stamp,  is  to  put  tribimals  on  their 
guard  against  attaching  undue  weight  to  this  sort  of  evt- 
dence,  not  as  bugbears  to  terrify,  or  excuses  for  indis- 
criminate scepticism  or  incredulity. 
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"*  §  569.  The  next  subject  that  offers  itself  to  our  atten-  Genenl  rule— 
tion  is  the  quantity  of  legitimate  evidence  required  for  n^,SJ2r^rf?n- 
judicial  decision.    This  is  governed  by  a  rule  of  a  ne-  strameou  of 
gative  kindy  and^  in  times  past  at  least,  almost  peculiar  quired  for  proof 
to  the  common  law  of  England  (a),  namely^  that  in  gene-  ®'  dwprool; 
ral  no  particular  number  of  instruments  of  evidence  is 
necessary  for  proof  or  disproof, — the  testimony  of  a  single 
veitnesSy  relevant  to  the  issue  in  the  judgment  of  the  judge, 
and  credible  in  that  of  the  jury,  is  a  sufficient  basis  for 
decision,  both  in  civil  and  criminal  cases  (b).    And,  as  a 
corollary  from  this,  when  there  is  conflicting  evidence  the 
jury  must  determine  the  degree  of  credit  to  be  given  to 
each  of  the  witnesses ;  for  the  testimony  of  one  witness 
may  in  many  cases  be  more  trustworthy  than  the  opposing 
testimony  of  many  (c).    The  rule  has  been  expressed  by 
the  maxim  **  ponderantur  testes,  non  numerantur  {d) ;'' 
but  *^  testimonial'  or  **  probationes"  would  be  better  than 
'^  testes,"  as  it  is  clearly  not  confined  to  verbal  evidence. 

§  560.  We  have  said  that  this  rule  is  a  distinguishing  Almost  peculiar 
feature  in  our  common  law  system.    The  Mosaic  law  in  jJ^'^oflEn^*''* 

(a)  The  Hindoo  law  eeems  to  Evid.  827,  4th  £d. ;   Trials  per    *°  ' 

have  been  the  rererse  of  ours : —  Pais,  363;  Peake's  Ev.  9;  Co. 

where  a  single  witness  was  al-  Litt.  6  b;   Post.  C.  L.  233;  2 

lowed  it  was  the  exception,  not  Hawk.  P.  C.  c.  25,  s.  131,  and 

the    rale.      See  Translation  of  c.  46,  s.  2. 
Pootee,  c  3,  sect  8,  in  Halhed's         (c)  Stark.  Evid.  832,  4th  Ed. 
Code  of  Gentoo  Laws.  (d)  Id, 


(6)  3  Blackst  Com.  370;  Stark. 
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ArgomeDti  in 
favour  of  re- 
quiiing  t  pln- 
nlity  of  wit- 


some  cases  (e),  and  the  dyilians  and  canoniBts  in  all  (/), 
exacted  the  evidence  of  more  than  one  witness, — a 
doctrine  adopted  by  most  nations  of  Europe,  and  by 
the  ecclesiastical  and  some  other  tribunals  among  us. 
As  might  naturally  be  expected,  much  has  been  said 
and  written,  and  the  most  opposite  views  have  pre- 
vailed as  to  the  merits  of  the  different  systems.  Those 
who  take  the  civil  law  view  contend  that  it  is  dan- 
gerous to  allow  a  tribunal  to  act  on  the  testimony  of 
a  single  witness — ^since  by  this  means  any  person,  even 
the  most  vile,  can  swear  away  tiie  liberty,  honour,  or 
life  of  any  one  else;  they  insist  on  the  undoubted 
fact,  that  the  chances  of  discrepancy  between  the  state- 


(e)  See  in/Wi. 

(J")  Their  maxim  is  well 
ktiown,  "Unins  omninb  testis 
respoosio  non  audittur,  etiamsi 
pnedane  catim  honore  pnefiil- 
geat: "  Cod.  lib.  4,  tit  20,  1.  9, 
f  1.  See  also  Id.  1. 4;  Hubenis, 
Pr»l.  Jur.  Civ.  lib.  22,  tit  5, 
N.  18 ;  Decretal.  Gregor.  IX.  lib. 
2|  tit  20,  c.  23 ;  and  tupm,  Introd. 
seet  2,  §  06,  ef  teg.  Bonnier,  in 
his  Traits  dee  Preuves,  §  201, 
labours  hard,  and  apparently  with 
success,  to  rescue  the  lawyers  of 
ancient  Rome  from  having  es- 
tablished this  rale,  which  he  con- 
siders the  production  of  the  lower 
empire.  He  argues  that  all  the 
expressions  to  be  found  in  the 
Corpus  Juris  Civilis  of  an  anterior 
date,  which  seem  to  require  a 
plurality  of  witnesses,  must  be 
understood  in  the  sense  of  oau- 
tioDs  to  the  judge,  and  not  in  the 
light  of  positive  rules  of  law. 
The  following  paasage  is  certainly 
very  shrewd  and  forcible:  <'Ce 
n'est  que  sous  Constantin  que 


nous  Toyons  Fexclusion  (under- 
stand, of  the  testimony  of  a  single 
witness)  nettement  formulae;  et 
encore  rempersar  n*en  Tint  il  tt 
qu*4  la  suite  d'une  premi^  con- 
stitution, qui  recommandalt  seule- 
ment  aux  juges  d*^tre  droon- 
spects:  Simili  modo  mnximut,  1. 
9,  §  1,  Cod.  de  testib.  (Cod.  lib. 
4,  tit  20,  L  9,  §  1,  already  cited 
in  this  note),  tU  unim  tettimomkm 
nemo  judieum  m  ^acim^tie  tmuti 
fac'de  patiatur  admiiii,  Et  nwK 
manifest^  Miicianit,  ui  unins  om- 
ninb  iatis  respamio  nan  audiatwr^ 
diamti  pr^chrtt  cnrim  konore 
prafulgeai'  C'est  done  aa  Bu 
Empire  qu'appartient  Tintroduc- 
tion  de  la  maxima  te$tu  unm 
testis  nuUus."  The  French  au- 
thor is  not  peculiar  in  this  view ; 
the  same  notion  as  to  the  oiigin 
of  the  nile  requiring  two  witnesses 
having  been  advanced  long  belbrs 
his  time.  See  Huberus^  Pnd. 
Jur.  Civ.  Ub.  22,  tit  3,  N.  2 ;  and 
si^ra,  Introd.  sect  2^  ^  69. 
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ments  of  two  false  witnesses^  when  examined  apart,  is 
a  powerful  protection  to  the  party  attacked;  and  they 
sometimes  endeavour  to  place  the  question  on  a  jure 
divino  footing,  by  contending  that  the  rule  requiring 
two  witnesses  is  laid  down  in  Scripture  (^).  Now  we 
(g)  The  civilians  and  canonists,      dom  is  not  of  this  world,  John, 


Mascard.  de  Prob.  Qusest.  5,  N. 
10;  DecKtal.  Gregor.  IX.  lib.  2, 
tit  20,  cap.  23,  &c. ;  and,  there  is 
reason  to  believe,  our  old  lawyers, 
Fortesc.  cc.  31,  32;  3  Inst.  26; 
Plowd.  8;  argument  in  JR.  r* 
Vaughan^  13  Ho.  St.  Tr.  535;  and 
their  contemporaries,  see  Water* 
house's  Comm.  on  Fortesc  pp. 
402^,  and  Sir  Walter  RaUigh'i 
cmm^  2  Ho.  (t.  Tr.  15 ;  fancied 
tbey  saw  in  Scripture  a  divine 
command  to  require  the  testimony 
of  more  than  one  witness  in  all 
Judicial  proceedings.  On  this, 
Serjeant  Hawkins,  2  P.  C.  c.  25, 
s.  131,  veiy  judiciously  observes, 
that  the  passages  in  the  old  Tee- 
tament  which  speak  of  requiring 
two  witnesses  "  concern  only  the 
judicial  part  of  the  Jewish  law, 
which  being  iWimed  for  the  par- 
ticular government  of  the  Jewish 
nation,  doth  not  bind  us  any 
more  than  the  ceremonial;  and 
that  those  in  the  New  Testament 
contain  only  prudential  rules  for 
the  direction  of  the  government 
of  the  chnreh,  in  matters  intro- 
duced by  the  Gospel,  and  no  way 
control  the  civil  constitution  of 
eountries."  See  also  1  GreenL 
Erid.  §  260  a,  n.  (2),  4th  £d. 
Not  only  is  the  notion  of  a  jus 
divinnm  on  such  matters  ridi- 
culoos  under  a  religion  whose 
Founder  dedarsd  that  bis  king^ 


xriii.  36,  and  disclaimed  all  au- 
thority as  a  judge  or  divider  over 
men,  Luke,  xii.  14,  but  it  may 
be  questioned  whether  the  paa« 
sages  cited  in  support  of  the 
dogma  really  bear  it  out,  when 
considered  in  themselves  apart 
from  traditions  and  glosses.  The 
text  of  the  Mosaic  code  on  this 
subject  will  be  found  in  Numb. 
xzxv.  30;  Dent.  xvil.  6,  and 
Deut.  xix.  15;  the  two  first  of 
which  prohibit  capital  punishment 
unless  on  the  testimony  of  at 
least  two  witnesses,  and  the  last 
directs  that  "one  witness'  shall 
not  rise  up  against  any  man  for 
any  iniquity,  or  for  any  sin,  that 
he  sinneth :  at  the  mouth  of  two 
witnesses,  or  at  the  mouth  of 
thrse  witnesses  shall  the  matter 
be  established.''  In  the  case 
also  of  preappointed  evidence  by 
deeds,  agreements,  &c.,  it  seems 
to  have  been  customary  among 
the  Jews,  as  among  ourselves,  to 
secure  tbe  testimony  of  more  than 
one  witness  (see  Isaiah,  viii.  2; 
Jer.  xxxii.  10 — 13).  But  nothing 
in  the  Old  Testament  that  we  are 
aware  of,  gives  the  remotest  inti* 
mation  that  two  witnesses  were 
required  in  cieti  cases  in  general, 
and  there  are  some  passages  whlcb 
seem  indirectly  to  shew  the  re- 
verre.  Thus  when  Moses  speaks 
of  dvil  trespaase%  in  Ezod.  zzii. 
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are  by  no  means  prepared  to  deny  that  under  a  sys- 
tem where  the  decision  of  all  questions  of  law  and  fact 


9,  he  sayi  nothing  about  any 
number  of  witnesses :  **  For  all 
manner  of  trespass,  whether  it  be 
for  ox,  for  ass,  for  sheep,  for  rai- 
ment, or  for  any  manner  of  lost 
thing,  which  another  challengeth 
to  be  his :  the  cause  of  both  par- 
ties shall  come  before  the  judges ; 
and  whom  the  judges  shall  con- 
demn, he  shall  pay  double  unto 
his  neighbour."  The  Jews,  like 
the  rest  of  mankind,  had  their 
documentary  evidence,  their  real 
evidence,  and  their  presumptive 
evidence.  In  Deut.  zxiv.  1,  it 
is  provided  that  a  man  may  put 
away  his  wife  by  giving  her  a 
written  bill  of  divorcement,  but 
no  mention  is  made  of  witnesses 
to  that  instrument  So  of  real 
evidence:  in  Ezod.  zxii.  10 — 
13  it  is  expressly  provided,  <*  if  a 
roan  deliver  unto  his  neighbour 
an  ass,  or  an  ox,  or  a  sheep,  or 
any  beast  to  keep;  if  it  be  stolen 
from  him,  he  shall  make  restitu- 
tion unto  the  owner  thereof.  If 
it  be  torn  in  pieces,  then  let  him 
bring  it  for  witness,  and  he  shall 
not  make  good  that  which  was 
torn."  We  also  read  in  another 
place,  "  Now  this  was  the  manner 
in  former  time  in  Israel,  conceni- 
ing  redeeming,  and  concerning 
changing,  for  to  confirm  all 
things :  A  man  plucked  off  his 
shoe,  and  gave  it  to  his  neigh- 
bour: and  this  was  a  testimony  in 
Israel."  Ruth,iv.7.  And,  lastly, 
with  respect  to  presumptive  evi- 
dence, there  is  one  celebrated  in- 


stance in  Jewish  history  which 
appears  to  have  been  decided  with- 
out any  witness  at  all.  We  allude 
to  the  judgment  of  Solomon,  1 
Kings,  iiL  16  et  ieq.  Two  women 
with  child  were  delivered  in  a 
house,  in  which  the  narrative  ex- 
pressly states  there  was  no  one 
but  themselves  at  the  time.  One 
of  the  children  died,  and  both 
women  claimed  the  living  child, 
one  accusing  the  other  of  having 
taken  it  from  her  as  she  slept  and 
put  the  dead  child  in  its  place. 
Solomon,  as  is  well  ]mown,  ascer- 
tained the  truth  by  ordering  the 
living  child  to  be  divided  into  two 
parts  and  one  part  delivered  to 
each  of  the  women,  to  which  the 
pretended  mother  assented;  but 
the  real,  actuated  by  her  maternal 
feelings,  prayed  that,  sooner  than 
slain,  the  child  might  be  given  to 
her  adversary. 

We  may  here  observe,  that  if 
the  civilians  and  canonists  con- 
sidered the  law  of  Moses  obliga- 
tory on  them  in  n&atters  of  pro^ 
cedurtf  there  was  a  portion  of  it 
which  they  might  have  copied 
with  advantage.  By  that  law, 
eveiy  Jew,  at  least  when  his  lile 
or  person  was  in  jeopardy,  wai 
tried  in  the  face  of  his  country- 
men at  the  gate  of  his  city,  and 
most  usually  by  several  of  its 
elders.  See  Exod.  xviii.  13  ef 
seq,;  Deut  xxi.  19,  &c.;  xxiL 
15;  XXV.  7;  Ruth,  iv.  1 — 11; 
Josh.  XX.  4;  Jer.  xxvi.  10,  &c.; 
Amos,  V.  10^15y  &&    The  ctvi- 
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is  entrusted  to  a  single  judge,  or  in  a  country  where 
the  standard  of  truth  amoD^  the  population  is  very  low. 


liana  and  canonists  entrusted  the 
decision  of  every  cause  to  the 
judgment  of  a  single  judge,  sit- 
ting in  secret,  acting  on  evidence 
taken  in  secret,  and  reduced  to 
ivriting  by  a  subordinate  officer, 
with  scarcely  a  check  against  mis- 
decision  beyond  a  tedious  and  ex- 
pensive appeal  to  a  superior  tribu- 
nal similarly  constituted. 

The  passages  in  the  New  Tes- 
tament which  were  cited,  or  more 
properly  speaking  tortured,  to 
bear  out  the  dogma  requiring  a 
plurality  of  witnesses  in  all  cate$ 
are.  Matt  xviii.  15,  16;  John, 
▼ui.  17 ;  2  Cor.  riii.  1 ;  1  Tim.  v. 
19;  Heb.  x.  28;  but  principally 
the  first,  respecting  which  the  text 
of  the  Decretal  runs  thus :  **  Quia 
Don  est  licitum  alicui  Christiano, 
et  multf^  miniis  cnicis  Christ! 
inimico,  ut  causie  suae  unius  tan- 
tdm  quasi  legitimo  testimonio 
finem  imponat :  Mandamus,  qua- 
tenus  si  inter  vos  et  quoscunque 
Judaeos  emerserit  quaestio,  in  qua- 
libet  caus&  Christiani,  et  maxima 
clerici,  non  minus,  quim  duorum 
vel  trium  virorum,  qui  sint  pro- 
batae  vitae,  et  fidelis  conversationis 
testimonium  admittatis,  juxta  illud 
Dominicum,  In  ore  duorum  vel 
trium  te$tium  stat  omne  verbum. 
Quia  lic^t  quaedam  sint  causae, 
quae  plures,  quiim  duos  exigant 
testes,  nulla  est  tamen  causa,  quae 
uniuB  testimonio  (qnamvis  legi- 
timo) terminetur."  DecretaL  Gre- 
gor.  IX.  lib.  2,  tit  20,  c.  23.  The 
passage  on  which  so  much  stress 


is  here  laid  is  thus  given  in  the 
Church  of  England  version  of  the 
New  Testament,  which  agrees  iu 
substance  with  the  Vulgate,  '*  If 
thy  brother  shall  trespass  against 
thee,  go  and  tell  him  his  fault  be- 
tween thee  and  him  alone :  if  he 
shall  hear  thee,  thou  hast  gained 
thy  brother.  But  if  he  will  not 
hear  thee,  then  take  with  thee 
one  or  two  more,  that  in  the 
mouth  of  two  or  three  witnesses 
every  word  may  be  established." 
Matt,  xviii.  15,  16.  Now,  be- 
sides the  answer  already  given 
from  Serjt  Hawkins,  it  might  be 
sufficient  to  observe  on  this  pas- 
sage that  the  case  put  in  it  is 
clearly  a  case  of  preaftpointed  evi- 
dence, the  marked  difierence  be- 
tween which  and  casual  evidence 
has  been  pointed  out,  tupra.  In- 
trod,  sect  1,  S  31 ;  sect.  2,  §  61 ; 
so  that,  even  supposing  the  com- 
mand to  affect  municipal  law  at 
all,  the  applying  it  to  every 
case,  civil  or  criminal,  is  an 
unwarrantable  extension  of  the 
text.  But  there  is  another  answer, 
more  complete  and  satisfactory, 
because  applicable  to  most  of  the 
other  passages  as  well  as  to  this. 
Assuming  that  the  passage,  <*  in 
the  mouth  of  two  or  three  witnesses 
every  word  may  be  established," 
is  to  be  understood  as  recognizing 
the  binding  authority  of  the  Mosaic 
law  with  respect  to  witnesses,  the 
principle  of  that  law,  as  already 
shewn,  was  to  require  more  than 
a  single  witness  in  those  cases 
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such  a  rule  may  be  a  valuable  security  against  abuse  of 
power  or  the  risk  of  perjury ;  but  it  is  far  otherwise  where 
a  high  standard  of  truth  prevails,  and  facts  are  tried  by 
a  jury  directed  and  assisted  by  a  judge.  Add  to  this, 
that  the  anomaly  of  acting  on  the  testimony  of  one  per- 
son is  more  apparent  than  real ;  for  the  decision  does 
not  proceed  exclusively  on  the  assumed  truth  of  the 
story  told  by  the  witness,  but  on  the  moral  conviction 
of  its  truth,  based  on  its  intrinsic  probability  and  his 
manner  of  giving  his  evidence.  And  there  are  few 
cases  in  which  it  rests  even  on  these  alone;  they  are 
usually  corroborated  by  the  presumption  arising  from 


only  where  condemnation  would 
be  followed  by  veiy  serious  pu- 
nishment; and  it  appears  irom 
the  following  verse  of  the  chapter 
under  consideration,  that  disobe* 
dience  to  the  remonstrance  there 
directed  to  be  made  would  be  the 
foundation  of  further  proceedings 
ending  in  the  total  excommuni- 
cation of  the  offending  par^.  The 
next  three  passages  may  be  ex- 
plained in  a  similar  way,  as  they 
all  relate  to  matters  where  the 
gravest  consequences  would  fol- 
low disobedience  after  certain  acts 
had  been  evidenced  in  the  manner 
therein  stated.  In  John,  viii.  17, 
our  Saviour  shews  the  Jews  that 
there  are  two  witnesses  to  the 
divinity  of  his  mission;  in  the 
2  Cor.  xiii.  1,  the  Apostle  Paul, 
in  order  to  justify  himself  in 
taking  severe  measures  against 
some  of  the  Corinthians  for  dis- 
obedience of  his  injunctions,  (see 
▼er.  2),  tells  them  that  he  was  in 
a  condition  to  prove  every  word 
of  them  by  two  or  three  witnesses ; 
and  in  the  third  (1  Tim.  v.  19), 


the  same  apostle  lays  down  as  a 
rule  of  ecclesiastical  peace,  that 
on  the  unsupported  testimony  of 
a  single  witness  an  aocusatiiB 
should  not  be  received  agaimsi  an 
elder.  The  remaining  passage 
(Heb.  X.  28)  is  little  more  than 
an  historical  allusion  to  the  Mo- 
saic law  on  this  subject ;  and,  so 
far  as  it  goes,  rather  confirms 
the  views  put  forward  in  this  note 
as  to  its  extent,  vix.,  *<He  that 
despised  Moses'  law  died  without 
mercy  under  two  or  three  wiIf 


.»» 


Ac 


Before  dismisung  this  subject, 
we  would  direct  the  attention  of 
our  readers  to  the  word  "  vire- 
Tum,"  in  the  above  Decretsl; 
which  was  evidently  inserted  to 
exclude  the  testimony  of 
whose  evidence  was  so  much 
pected  by  the  civilians : 
Introd.  sect  2,  §  64.  It  b  per* 
haps  needleai  to  add  that  none  of 
the  passages  of  Seriptore  which 
have  been  referred  to  make  any 
such  distinctioo. 
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the  absence  of  oounterproof  or  explanation,  and  often 
io  criminal  cases  by  the  demeanour  of  the  accused ; — 
for  the  observation  of  Beccaria  must  not  be  foi^otten, 
''  imperfect  proofs,  from  which  the  accused  might  clear 
himself,  and  does  not,  become  perfect  (A)."  Still,  how- 
ever, on  the  trial  of  certain  accusations  peculiarly 
liable  to  be  made  the  instruments  of  persecution,  op- 
pression, or  fraud ;  and  in  certain  cases  of  preappointed 
evidence,  where  parties  about  to  do  a  deliberate  act  may 
fairly  be  required  to  provide  themselves  with  any  rea- 
sonable number  of  witnesses  in  order  to  give  facility  to 
proof  of  that  act,  the  law  may  with  advantage  relax  its 
general  rule,  by  exacting  a  higher  degree  of  assurance 
than  could  be  derived  from  the  testimony  of  a  single 
witness  (0* 

^  561.  On  the  other  hand,  however,  as  the  requiring 
a  plurality  of  witnesses  clearly  imposes  an  obstacle  in  the 
administration  of  justice,  especially  where  the  act  to  be 
proved  is  .of  a  ccunud  nature,  above  all  where,  being  in 
violation  of  law,  as  much  clandestinity  as  possible  would 
be  observed,  it  ought  not  to  be  resorted  to  without  strong 
and  just  reason.  Its  evils  are  these :  1.  It  offers  a  pre- 
mium to  crime  and  dishonesty,  by  telling  the  murderer 
and  felon  that  they  may  exercise  their  trade,  and  the 
knave  that  he  may  practise  his  fraud,  with  impunity,  in 
the  {Mresence  of  any  one  person ;  and  the  unprincipled 
man  that  he  may  safely  violate  any  engagement,  however 
solemn,  made  under  similar  drcumstauces.  2.  Artificial 
rules  of  this  kind  hold  out  a  temptation  to  the  suboma- 
tion  of  perj  ury  in  order  to  obtain  the  means  of  complying 
with  them.  3.  They  produce  a  mischievous  e&ct  on 
the  tribunal  by  their  natural  tendency  to  re-act  on  the 

(A)  Beccaria,   Dei   Delitti    et      4  B.  &  A.  161—2. 
delle  Pene,  a.  7.    See  also  per         (i)  See  it^fra. 
Abbott,  C.  J.,  ID  B.  V.  Burdett, 
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human  mind,  and  thus  create  a  system  of  mechanical 
decision,  dependant  on  the  number  of  proofs  and  regard- 
less of  their  weight  (0* 

Origin  of  the  §  562.  But  whether  the  common  law  rule  had  its  ori- 
oommoD  law  ^^  ^  ^j^^  considerations  is  doubtful.  Our  old  law- 
yers do  not  seem  to  have  been  emancipated  from  the 
civil  and  canon  law  notion,  based  as  was  then  supposed 
on  the  authority  of  Scripture,  and  fortified  by  the  prac- 
tice of  the  church,  that  two  witnesses  ought  to  be  re- 
quired in  all  cases  (m).  But  as  in  those  times  the  jury 
were  themselves  a  species  of  witnesses,  and  as  such 
might,  if  they  chose  to  run  the  risk  of  an  attaint,  find 
their  verdict  without  any  evidence  being  produced  be- 
fore them  (n),  our  ancestors  considered  that  a  judgment 
founded  on  the  verdict  of  twelve  men  was  a  virtual 
compliance  with  what  they  deemed  a  divine  command. 
One  strong  proof  of  this  is,  that  where  the  trial  was  with- 
out a  jury,  namely,  on  a  trial  by  witnesses,  the  rule  of 
the  civil  and  canon  law  was  thought  binding,  and  the 
two  witnesses  were  exacted  (o). 

EiceptionsjQs-       {  563.  Some  modem  jurists,  not  satisfied  with  con- 
cer-     (jguming  (.}jg  ^yji  1j^^  fQp  requiring  two  witnesses  in  all 

cases,  attack  ours  for  not  going  far  enough  in  the  oppo- 
site direction,  and  would  abolish  the  exceptions  to  its 
rule  of  receiving  the  testimony  of  one.  At  the  head  of 
these  stands  Bentham  (p),  whose  arguments  have  been 
considered  in  the  Introduction  (9) ;  and  who,  after  all, 
admits,  what  indeed  it  would  be  difficult  to  deny,  that 
requiring  the  second  witness  is,  to  a  certain  extent  at 
least,  a  protection  against  perjury  (r). 

(/)  IntrocL  sect  2.  §  69.  (p)  4  Bentfa.  Jad.  £▼.  503;  5 

(m)  Supra,  §  560,  note  (g).  Id.  463  et  seq, 

(ft)  Part  1,  chap.  2,  §  118.  {q)  Sect  2,  §  53. 

(0)  See  infra.  (r)  5  Benth.  Jud.  Ev.  46& 


tain  cases. 
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§  664.  On  the  whole^  we  trust  our  readers  will  agree 
with  us  in  thinking  that  any  attempt  to  lay  down  a 
universal  rule  on  this  subject,  which  shall  be  applicable 
to  all  countries,  ages,  and  causes,  is  ridiculous ;  and  that, 
so  far  as  this  country  is  concerned,  although  the  rule  of 
our  common  law  that  judicial  decisions  should  proceed 
on  the  credit  and  intelligence,  and  not  on  the  number 
of  the  witnesses  examined  or  documents  produced  in 
evidence,  is  in  general  a  just  one  (s),  there  are  cases 
where,  from  motives  of  public  policy,  it  has  been  wisely 
altered. 

§  665.  Of  the  exceptions  to  the  general  rule  respecting  Exceptions, 
the  sufficiency  of  one  witness,  some  exist  by  the  common 
law,  but  by  far  the  greater  number  have  been  introduced 
by  statute. 


§  566.  The  most  remarkable  and  important  of  the  !••  At  common 
former  is  in  the  case  of  prosecutions  for  perjury  (0 ;  but 


{$)  An  eminent  French  jurist 
of  our  day  calls  it  *'v^rit^  de 
sens  commun,  qu'il  faut  p^ser  les 
t^moignages  et  non  les  compter." 
Bonnier,  Traits  des  Preuves,  § 
198. 

(0  4  Blackst.  Com.  358 ;  2 
Er.  Poth.  280;  2  Stark.  £v.  859, 
3rd  Ed. ;  1  Greenl.  £v.  §  257, 
4th  Ed.;  R.  y.  Muscoi,  10  Mod. 
192 ;  Fanshaw't  caut  Skinn. 
327;  R.  V.  Broughton,  2  Str. 
1 229, 1 230.  We  speak  of  this  as 
an  exception  established  by  com- 
mon law,  because  it  is  generally 
•o  considered,  and  certainly  does 
not  appear  to  ha^e  been  intro- 
duced by  statute.  But  whether 
our  law  has  always  required  the 
testimony  of  two  witnesses  to  be 
given  to  the  judge  andjurif  on  a 


charge  of  perjury  may  be  ques* 
tioned,  as  most  of  our  early  text 
writers  are  silent  on  the  subject; 
see  2  Hawk.  P.  C.  c.  46,  s.  2, 
and  c.  25,  s.  131  et  teg,&c.  For- 
tescue,  indeed,  c.  32,  says,  "  Qui 
testes  de  peijurio  convincere  sata- 
git,  mult5  illis  plures  producere 
necesse  habet,"  a  passage  tran- 
scribed without  comment  by  Sir 
Edward  Coke,  3  Inst  163,  but  the 
context  of  which  renders  it  very 
doubtful  whether  the  Chancellor 
when  he  wrote  these  words  in- 
tended them  as  expressing  a  legal 
rule.  A  stronger  argument  may 
be  derived  from  the  well  known 
practice  in  attaint,  that  a  jury  of 
twelve  men  could  only  be  at- 
tainted of  false  verdict  by  a  jury 
of  twenty-four.       But,  on   the 
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1.  Prawcutiou  the  exception  only  applies  to  the  proof  of  the  iiilsity  of 

the  matter  sworn  to  by  the  defendant; — all  preliminary 
or  collateral  matters;  such  as  the  jurisdiction  and  sitting 
of  the  courty  the  fact  of  the  defendant  having  taken  the 
oath,  together  with  the  evidence  he  gave,  &c,  may  be 
proved  in  the  usual  way  («). 


Heawn  uniall^ 
•tsigned  for  thn 
exoeptioD. 


§  567.  The  reason  usually  assigned  in  our  books  for 
requiring  two  witnesses  in  perjury, — viz.  that  the  evidence 
of  the  accused  having  been  given  on  oath,  when  nothii^ 
beyond  the  testimony  of  a  single  witness  is  produced  to 
falsify  it  there  is  nothing  but  oath  against  oath  (or), — is  by 
no  means  satisfactory.    All  oaths  are  not  of  equal  value; 


other  hand,  we  must  recollect 
that  in  early  timet  the  jury  them- 
•elves  were  looked  on  as  wit- 
nesses, ftipro,  Part  l,ch.  2,  %  118, 

« 

who  might  convict  of  peijuvy,  or, 
indeed,  of  any  offence,  on  their  own 
knowledge  without  other  testi- 
mony. The  leading  case  on  this 
subject  is  R.  ▼.  Mtacot,  10  Mod. 
192,  Mich.  12  Ann.  That  was 
an  indictment  for  peijuiy;  and 
Parker,  C.  J.,  in  summing  up, 
said,  p.  194,  <'  There  is  this  dif- 
ference between  a  prosecution  for 
perjuiy,  and  a  bare  contest  about 
property,  that  in  the  latter  case 
the  matter  stands  indifferent; 
and  therefore,  a  credible  and  pro- 
bable witness  shall  turn  the  scale 
in  favour  of  either  party:  but  in 
the  former,  presumption  is  ever 
to  be  made  in  favour  of  inno- 
cence ;  and  the  oath  of  the  party 
will  have  a  regard  paid  to  it, 
until  disproved.  Therefore  to 
convict  a  man  of  perjury,  a  pro- 
bable, a  crsdible  evidence  not 
enough;  but  it  roust  be  a  stiong 


and  clear  evidence,  and  more 
numerous  than  the  evidence  given 
for  the  defendant,  for  else  only 
oath  against  oath."  Now  the 
book  called  the  Modem  Reports 
is  not  of  very  high  authority;  but, 
even  supposing  the  utmost  accu- 
racy in  the  above  report,  there  is 
nothing  in  Chief  Justice  Parker's 
chaige  inconsistent  with  the  sup- 
position of  his  observations  b&og 
made  in  the  way  of  prudential 
advice  and  direction  to  the  jury, 
and  not  with  the  view  of  laying 
down  an  imperative  rule  of  law; 
and  this  supposition  is  in  tome 
degree  confirmed  by  the  eomp^* 
rison  with  which  he  sets  out  be- 
tween the  proof  in  peijary  and 
that  in  civil  cases. 

(ti)  TayL  Ev.  |  701 ;  2  Gr. 
Rust.  654. 

(r)  4  Blackst  Com.  35S; 
Peake's  £v.  9,  5th  Ed. ;  3  Stark. 
Ev.  859, 3id  Ed. ;  TayL  Ev.  ^  697 ; 
2  Gr.  Russ.  649  and  654;  R.  v. 
Harris  5  B.  &  A.  939,  note. 
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for  the  credibility  of  the  statement  of  a  witness  depends 
quite  as  much  on  his  deportment  and  the  probability  of 
his  story  as  on  the  fact  of  its  being  deposed  on  oath ; 
and,  as  justly  remarked  by  Sir  W.  D.  Evans,  the  motives 
for  fSUsehood  in  the  original  testimony  or  deposition  may 
be  much  stronger  with  reference  to  the  event  on  the  one 
side  than  the  motives  for  a  false  accusation  of  perjury 
on  the  other  (y).  In  many  cases,  even  of  the  most 
serious  kind,  tribunals  are  compelled  to  decide  on  the 
relative  credit  of  witnesses  who  swear  in  direct  contra- 
diction to  each  other.  Where,  for  instance,  a  murder  or 
larceny  is  proved  by  one  or  two  witnesses,  and  an  alibi, 
or  other  defence  wholly  irreconcilable  with  their  evi- 
dence, and  inconsistent  with  any  hypothesis  of  mistake, 
is  proved  by  a  like  number  produced  by  the  accused,  the 
verdict  of  the  jury  virtually,  though  not  formally,  deter- 
mines that  one  set  of  witnesses  or  the  other  has  com- 
mitted perjury. 

§  568.  The  foundations  of  this  rule,  we  apprehend,  lie  Tme  raasoo. 
much  deeper.  The  legislator  about  to  deal  with  the 
offence  of  perjury  has  to  determine  the  relative  weight 
of  conflicting  duties.  Measured  merely  by  its  religious 
or  moral  enormity  perjury,  always  a  grievous,  would  in 
many  cases  be  the  greatest  of  crimes,  and  as  such  de- 
serving the  severest  punishment  the  law  could  inflict 
But  when  we  remember  the  very  peculiar  nature  of  this 
offence,  that  every  person  who  appears  as  witness  in  a 
court  of  justice  is  liable  to  be  accused  of  it  by  those 
against  whom  his  evidence  tells,  that  these  are  frequently 
the  basest  and  most  unprincipled  of  mankind,  and  reflect 
how  powerless  are  the  best  rules  of  municipal  law 
without  the  co-operation  of  society  to  enforce  them ;  we 
shall  see  that  the  obligation  of  protecting  witnesses 
from  oppression,  or  annoyance,  by  charges  or  threats  of 
charges  of  false  testimony,  is  far  paramount  to  that  of 

{y)  2  £v.  Poth.  280. 
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gtying  even  perjury  its  deserts.  To  control  the  ravages 
of  that  crime  prevention  is  better  than  cure ;  and  the  law 
of  England  relies  on  the  means  of  detecting  and  exposing 
it  at  the  moment  of  commission ;  such  as  publicity,  cross- 
ezamination,  the  aid  of  a  jury,  &c, ;  and  when  the  offence 
is  clearly  proved,  by  the  infliction  of  a  severe,  though  not 
excessive  punishment  (z).  But,  to  anticipate  the  im- 
mensely greater  evils  which  arise  from  false  accusations 
of  perjury,  she  throws  every  fence  round  the  person  ac- 
cused— great  precision  is  required  in  the  indictment,  the 
strictest  proof  is  exacted  of  what  the  accused  swore; 
and,  lastly,  the  testimony  of  at  least  two  witnesses 
must  be  forthcoming  to  prove  its  felsity.  The  result 
accordingly  is  that  in  England  little  difficulty,  compara- 
tively speaking,  is  found  in  obtaining  voluntary  evidence 
for  the  purposes  of  justice ;  and  although  many  persons 
may  escape  the  legal  punishment  awarded  by  law  to 
perjury,  instances  of  erroneous  conviction  for  it  are  un- 


(s)  We  have  not  overlooked 
tbe  vexata  quaestio,  whether  the 
taking  away  life  by  false  testi- 
mony is  punishable  capitally  by 
English  law;  on  which  subject 
see  Post  Cr.  Law,  131, 132;  19 
Ho.  St.  Tr.  810,  note;  4  Blackst 
Comm.  138  and  139,  and  196, 
with  note  (4)  of  Professor  Chris- 
tian. Supposing  the  affirmative, 
it  could  only  be  by  an  indictment, 
not  for  perjury,  but  for  murder, 
with  the  false  oath  laid  as  the 
means  of  death ;  for  it  is  clear  that 
no  capital  indictment  could  be 
framed  for  bearing  false  witness 
with  intent  to  murder  where  no 
conviction  of  the  innocent  party 
ensued.  And  as  in  all  cases  of 
homicide  the  death  of  the  de- 
ceased must  be  clearly  and  un- 


equivocally traced  to  the  act  of 
the  accused,  no  such  indictment 
for  murder  could  be  sustained  if 
any  other  evidence,  certainly  if 
any  other  material  evidence,  be- 
sides that  of  the  accused,  were 
given  on  the  former  trial,  for  it 
would  be  impossible  to  measure 
the  effect  of  his  testimony  on  the 
mind  of  the  tribunal.  Indeed  in 
most,  if  not  all  such  unhappy 
cases,  more  or  less  blame  rests 
with  the  tribunal  in  rashly  giving 
credit  to  the  false  evidence:  and 
of  this  opinion  are  said  to  have 
been  the  old  Gothic  lawgivers, 
who  under  such  circumstances 
punished  both  the  witness  and 
the  judge,  and,  to  make  all  sure, 
the  prosecutor.  See  4  Blackst. 
Comm.  196. 
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known,  and  the  threat  of  an  indictment  for  perjury  is 
treated  by  honest  and  upright  witnesses  as  a  brutum 
fulmen. 

§  669.  This  view  of  the  policy  of  our  law  is  supported 
by  the  history  of  legislation  on  the  subject  of  perjury. 
The  law  of  the  Twelve  Tables  at  Rome,  perceiving  the 
impossibility  of  dealing  with  this  offence  according  to  its 
guilt  in  foro  coeli,  laid  down  ''  Peijurii  poena  divina,  exi- 
tium;  humana,  dedecus(a):"  and  the  Digest,  ''Qui  falso 
vel  vane  testimonia  dixerunt,  vel  utrique  parti  prodide- 
runt,  ii  judicibus  competenter  puniuntur  (&)."  The  legis- 
lators of  the  middle  ages,  at  least  in  this  country,  took, 
as  might  be  expected,  the  higher  and  more  violent  view 
of  the  matter ;  the  punishment  of  perjury  being  anciently 
death,  afterwards  banishment,  or  cutting  out  the  tongue, 
then  the  forfeiture  of  goods  (c).  But  experience  proba- 
bly shewed  the  folly  and  danger  of  such  penalties  for 
this  offence,  as  its  punishment  was  in  time  reduced  to 
what  is  now  the  punishment  for  perjury  at  common  law, 
viz.,  fine  and  imprisonment(6{);  to  which,  until  the  6  &  7 
Vict  c.  85,  was  added  the  disability  to  bear  testimony  in 
any  legal  proceeding;  and  lest  this  should  be  thought  too 
light.  Sir  Edward  Coke  observes,  ''Testis  falsus  non  erit 
impunitus.  Nocte  dieque  suum  gestat  sub  pectore  tes- 
tem ;  his  conscience  always  gnawing  and  vexing  him  (e)" 
The  spirit  of  modem  legislation  is  in  accordance.  The 
5  Eliz.  c.  9,  inflicts  fine,  imprisonment,  and  the  pillory, 
(the  latter  of  which  has  been  since  abolished  by  7  Will. 
IV.  &  1  Vict.  c.  23);  and  the  2  Geo.  II.  c.  25,  s.  2, 
allows  seven  years  transportation,  which  is  now  the 
severest  penalty  that  can  be  inflicted  for  perjury.  The 
power  of  summarily  committing  false  witnesses  to  take 
their  trial  for  perjury  is  vested  in  tribunals  by  some 

(a)  4  Blackst.  Com.  139.  Inst.  163. 

(6)  Dig.  lib.  22,  tit.  5, 1. 16.  {d)  Id. 

(c)  4  BUckst  Comm.  138 ;  3         (e)  4  Inst.  279. 
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modem  statutes^  especially  the  14  k  15  Vict.  c.  100, 
8. 19.  This  is  aU  the  change  that  has  been  made  in  the 
punishment  of  perjury  during  several  centuries,  when 
death  was  so  frequently  imposed,  both  by  common  and 
statute  law,  for  many  other  offences  falling  infinitely 
short  of  it  in  religious  and  moral  enormity. 

AmvDt  of  ^  670.  It  is  not  easy  to  define  the  precise  amount  of 

qiurad  from       evidence  required  from  each  of  the  witnesses,  or  proo& 
each  witoesi.      j^  g^^y^  cases.    Mr.  Starkie,  in  his  Treatise  on  Evi- 

dence  (/),  informs  us  that  he  heard  it  was  once  held  by 
Lord  Tenterden,  that  the  contradiction  of  the  evidence 
given  by  the  accused  must  be  given  by  itoo  direct  toit" 
nesses;  and  that  the  negative,  supported  by  one  direct 
witness  and  by  circumstantial  evidence,  would  not  be 
sufficient :  and  allusion  to  a  ruling  of  that  sort  was  made 
by  Coleridge,  J.,  in  a  case  before  him  {g).  But  this 
decision,  if  such  ever  took  place,  is  most  certainly  not 
law.  It  is  a  startling  thing  to  proclaim  openly  that  if 
a  man  can  eloign  all  direct,  he  may  defy  all  circum- 
stantial evidence,  and  commit  perjury  with  impunity; 
and  we  accordingly  find  a  contrary  doctrine  laid  down  in 
a  variety  of  cases  (A).  Again,  some  modem  authorities 
express  themselves  as  though  it  would  be  sufficient  if  one 
witness  were  to  negative  directly  the  matter  swom  to  by 
the  defendant,  and  some  material  circumstances  were 
proved  by  another  in  caafirmatian  or  corroboraHon  of 
his  testimony  (t).  This  language  is,  however,  calculated 
to  convey  an  erroneous  impression,  which  it  probably 
was  not  intended  to  convey;  viz.  that  it  would  be  suf- 

(/)  3  Stark.  Ev.  860,  n.  (9),  Crenwell,  J.,  in  R.  v.  Tmtng, 

3rd  £d.  Kent  Sum.  An.  17  Vict  MS. 

(g)   Champney*i  caae^  2  Lew.  (t)   1  Oreenl.  £▼.  §  257,  4th 

C.  C.  258.  Ed. ;   TayL  Ev.  §  697 ;    R.  ▼. 

(A)    See  2  Gr.  Ruas.  649  et  Gardiner,  8  C.  &  P.  739;   A.  v. 

«fy.,  and  the  caaes  cited  infra,  Tates,  C.  &  Manh.  159. 
The  same  was  alio  laid  down  by 
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ficient  to  corroborate  the  testimony  of  the  direct  witness 
in  the  same  manner  as  judges  are  in  the  habit  of  re* 
quiringy  (for  the  law  does  not  require  it),  the  testimony 
of  an  accomplice  to  be  corroborated;  or  as  the  testimony 
of  a  woman  must  be  corroborated  who  seeks  to  fix  a 
man  with  the  maintenance  of  a  bastard  child.  Now  the 
case  of  perjury  is  not  analogous  to  either  of  these.  When 
the  legislature  require  the  testimony  of  a  suspected  wit- 
ness to  be  corroborated,  they  say  so ;  as  in  the  repealed 
statute,  4  &  6  Will.  IV.  c.  76,  s.  72,  where  it  is  enacted, 
that  no  order  in  bastardy  shall  be  made,  unless  the  evi- 
dence of  the  mother  of  the  child  ^*  shall  be  corroborated 
in  some  material  particular  by  other  testimony,  to  the 
satisfaction  of  the  court :"  and  similar  words  are  used 
in  the  7  A;  8  Vict  c.  101,  s.  3,  and  8  &  9  Vict.  c.  10, 
8.  6.  When  on  the  other  hand  they  require  the  positive 
testimony  of  two  witnesses  to  fix  a  party  with  some 
crime,  they  are  equally  explicit  Thus  the  1  Edw.  VL 
c.  12,  8.  22,  says,  that  the  prisoner  shall  '^  be  accused  by 
two  sufficient  and  lawful  witnesses;*'  the  5  &6  Edw. VI. 
c.  1 1,  8.  12,  says,  he ''  shall  be  accused  by  two  lawful 
accusers;''  the  7  &  8  Will.  III.  c.  3,  s.  2,  says,  he  shall 
be  condemned  ''  upon  the  oaths  and  testimony  of  two 
lawful  witnesses ;"  and  the  11  &  12  Vict.  c.  12,  s.  4,  that 
he  shall  not  be  condemned  unless  the  words  spoken 
''shall  be  proved  by  two  credible  witnesses."  This 
difference  in  the  wording  of  the  two  classes  of  statutes 
above  referred  to  can  scarcely  have  been  accidental :  and 
to  shew  that  corroborating  the  testimony  of  one  witness 
and  convicting  on  the  evidence  of  two  are  not  always 
synonymous  expressions,  take  the  following  case.  Sup- 
pose an  assignment  of  perjury,  that  on  the  trial  of  A. 
for  stealing  the  goods  of  B.,  the  defendant  falsely  swore 
that,  at  such  a  time,  at  C,  he  saw  A.  take  and  carry  away 
those  goods :  and  in  order  to  prove  the  fidsity  of  this, 
that  D.  and  E.  were  called  as  witnesses;  D.  to  shew  that 
at  the  time  mentioned  in  the  evidence  of  the  defendant 


672  SECONDARY  BULBS  OP  EVIDBNCE. 

he  was  at  F.;  and  E.,  that  A.  was  at  that  time  at  6. ; 
this  evidence,  if  believed  {k),  would  be  amply  sufficieDt 
to  support  the  charge  of  perjury ;  and  yet  it  is  obvious 
that  one  of  these  alibis  might  be  false  and  the  other  true, 
— so  that  the  evidence  of  E.  does  not  necessarily  corro- 
borate that  of  D.,  or  vice  vers&. 

§  671.  On  the  whole,  therefore,  we  apprehend,  that 
the  old  rule  and  reason  of  the  matter  are  not  satisfied 
unless  the  evidence  of  each  witness  has  an  existence  and 
probative  force  of  its  own,  independent  of  that  of  the 
other ;  so  that  supposing  the  charge  to  be  one  in  which 
the  law  allows  condemnation  on  the  oath  of  a  single 
witness,  the  evidence  of  either  would  form  a  case  proper 
to  be  left  to  a  jury,  or  at  least  raise  a  strong  suspicion 
of  the  guilt  of  the  defendant  And  by  analogy  to  this, 
where  the  evidence  is, — as  it  undoubtedly  may  be  by 
law  (2), — wholly  circumstantial,  enough  must  be  proved 
by  each  witness  to  form  a  case  fit  to  be  left  to  the  jury 
if  the  artificial  rule  requiring  two  witnesses  did  not  in- 
tervene ;  or  perhaps  it  would  be  sufficient  if  the  evidence 
of  one  were  such  as  to  raise  a  vioknt  presumption  of 
guilt  and  that  of  the  other  a  reasonable  suspicion  of  it — 
Prsesumptio  violenta  valet  in  lege  (m). 

§  572.  To  test  this  view  of  the  law  by  the  decisions 
and  language  of  judges.  In  R.  v.  Pcarher  (n),  Tindal, 
C.  J.,  says, ''  With  regard  to  the  crime  of  perjury,  the 
law  says,  that  where  a  person  is  chained  with  that 
offence,  it  is  not  enough  to  disprove  what  he  has  sworn, 
by  the  oath  of  one  other  witness,  and  unless  there  are 
two  oaths,  or  there  be  some  documentary  evidence,  or 

Qc)  See  per  Patteson,  J.,  in  Co.  Litt  6  b ;    and  fu/ro,  chap. 

R.  V.  Roberts,  2  Can*.  &  K.  614.  1,  sect  1,  sabwct  2,  %  306, 

(/)   1  Greenl.  £v.  §  258,  4th  307. 

Ed. ;  Tayl.  £v.  §  699.  (n)  C.  &  Manh.  646 ;   2  Gr. 

(m)  Jenk.  Gent  2,  cas.  3;  lee  Ruis.  654. 
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some  admission^  or  some  circumstances,  to  supply  the 
place  of  a  second  witness,  it  is  not  enough."  In  Champ- 
neys  case  (o),  Coleridge,  J.,  laid  down  that ''  one  witness 
in  perjury  is  not  sufficient,  unless  supported  by  circum- 
stantial evidence  of  the  strongest  kind;  indeed  Lord 
Tenterden,  C.  J.,  was  of  opinion,  that  two  witnesses 
were  necessary  to  a  conviction ;"  and  the  reporter  adds, 
that  the  doctrine  of  Champney's  case  was  ruled  by  the 
same  judge  in  a  case  of  iJ.  v.  Wigley,  In  R,y.  Yates (p\ 
Coleridge,  J.,  also  said,  '*  the  rule  that  the  testimony  of  a 
single  witness  is  not  sufficient  to  sustain  an  indictment 
for  perjury  is  not  a  mere  technical  rule,  but  a  rule  founded 
on  substantial  justice ;  and  evidence  confirmatory  of  that 
one  witness  in  some  slight  particulars  only,  is  not  suf- 
ficient to  warrant  a  conviction."  In  R.  v.  Gardiner  (q\ 
the  defendant  was  indicted  for  perjury  in  falsely  deposing 
before  a  magistrate  that  the  prosecutor  had  had  a  venereal 
affiur  with  a  donkey,  and  that  the  defendant  saw  that 
the  prosecutor  had  the  flap  of  his  trousers  unbuttoned 
and  hanging  down,  and  that  he  saw  the  inside  of  the 
flap.  To  disprove  this  the  prosecutor  and  his  brother 
were  examined.  The  former  negatived  the  whole  state- 
ment of  the  defendant;  and  both  witnesses  stated  that 
they  went  to  the  field  mentioned  in  the  deposition,  and 
that  the  prosecutor  parted  from  the  brother  to  see 
whether  the  donkey,  which  was  full  in  foal,  was  able  to 
go  a  certain  distance,  that  he  was  absent  about  three 
minutes ;  and  that  the  trousers  he  had  on,  which  were 
produced,  had  no  flap.  On  this,  Patteson,  J.,  said,  **  I 
think  that  the  corroborative  evidence  is  quite  sufficient 
to  go  to  the  jury."  Here  was  an  important  piece  of 
real  evidence  identified  by  two  witnesses.  In  the  case 
of  -B.  V.  Roberts  (r),  also,  the  same  judge  said,  "  If  the 
false  swearing  be  that  two  persons  were  together  at  a 
certain  time,  and  the  assignment  of  perjury  that  they 

(o)  2  Lew.  C.  C.  258.  (g)  8  C.  &  P.  737. 

(p)  C.  &  Marsh.  139.  (r)  2  Canr.  &  K.  614. 
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were  not  together  at  that  time,  evidence  by  one  witness 
that  at  the  time  named  the  one  was  at  London,  and  by 
another  witness  that  the  other  was  at  York,  would  be 
sufficient  proof  of  the  assignment  of  perjury."  And, 
lastly,  in  J2.  v.  Mm/hetv  (s)^  where  the  defendant,  an 
attorney,  was  indicted  for  perjury  in  an  affidavit  made 
by  him  to  oppose  a  motion  to  refer  his  bills  of  costs  for 
taxation ;  one  witness  was  called  to  prove  the  perjury, 
and  in  lieu  of  a  second  it  was  proposed  to  put  in  the  de- 
fendant's bills  of  costs  which  he  had  delivered :  on  this 
being  objected  to,  Lord  Denman,  C.  J.,  said,  "  I  have 
quite  made  up  my  mind  that  the  bill  delivered  by  the 
defendant  is  sufficient  evidence;  or  that  even  a  letter, 
written  by  the  defendant,  contradicting  his  statement  on 
oath,  would  be  sufficient  to  make  it  unnecessary  to  have 
a  second  witness/'  Sir  W.  D.  Evans  tells  us  that  he 
recollects  in  his  time  having  seen  this  principle  acted  on 
in  practice  (0 :  though  there  is  an  old  case  in  Siderfin  to 
the  contrary  (tt).  Since  the  former  edition  of  this  work, 
the  question  as  to  tlie  nature  of  the  evidence  in  perjury 
was  fully  discussed  before  the  Court  of  Criminal  Appeal, 
in  a  case  of  S.  v.  Boulter  (or),  which  however  disposed 
of  it  on  the  special  circumstances,  without  laying  down 
any  general  principle.  Some  light  may  possibly  be 
thrown  on  the  subject  by  the  decisions  in  the  Eccle- 
siastical Courts,  which,  in  obedience  to  the  rule  of  the 
civil  law,  require  two  witnesses  in  matters  where  they 
have  exclusive  jurisdiction  (y). 

2.  Proof  of  §  573.  The  next  exception  is  on  the  proof  of  wills 

^""*  attested  by  more  than  one  witness,  in  the  manner  for- 

merly required  by  the  Statute  of  Frauds,  29  Car.  IL  c  3, 

(0  6  C.  &  P.  315.  C.  396. 

(0  2  £▼.  Poth.  280.  {y)  See  Simmons  ▼.  Simwrnu, 

(tt)  R.  V.  Carr,  1  Sid.  419;  1  Rob.  £cd.  R.  566;   11  Jur. 

Reaol.  3.  830 ;  and  the  cases  there  referred 

(j-)  R.  Y.  BauUer,  2  Den.  C.  to. 
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8. 6,  and  now  by  the  7  Wifl.  IV.  &  1  Vict.  c.  26,  and  16  k 
1 6  Vict  c.  24  (z).  The  practice  under  both  these  statutes 
is  thus  stated  in  a  text  book  (a).  **  Where  there  are  several 
subscribing  witnesses  to  an  instrument,  it  is  only  neces- 
sary, at  law,  to  call  one  of  them ;  and  the  same  rule 
prevails  in  Chancery,  excepting  in  the  case  of  toiZb,  with 
respect  to  which  it  has  for  many  years  been  the  invariable 
practice  of  courts  of  equity  to  require  that  all  the  wit- 
nesses, who  are  in  England,  and  capable  of  being  called, 
should  be  examined.  The  reasons  for  this  exception 
appear  to  be,  that  frauds  are  frequently  practised  upon 
dying  men,  whose  hands  have  survived  their  heads, — 
that  therefore  the  sanity  of  the  testator  is  the  great  fact 
to  which  the  witnesses  must  speak  when  they  come  to 
prove  the  attestation, —  and  that  the  heir  at  law  has  a 
right  to  demand  proof  of  this  fact  from  every  one  of  the 
witnesses  whom  the  statute  has  placed  about  his  ancestor. 
These  will  probably  be  deemed  satisfactory  reasons  for 
the  rule ;  but  should  the  soundness  of  the  reasons  admit 
of  any  doubt,  the  inflexibility  of  the  rule  admits  of  none ; 
and  it  applies  in  full  force  even  to  issues,  which  are 
directed  by  a  court  of  equity  to  be  tried  by  a  jury.  On 
such  occasions,  it  is  usual  to  say  that  all  the  subscribing 
witnesses  must  be  called,  in  order  to  satisfy  the  con- 
science of  the  Lord  Chancellor." 

§  674.  Another  exception  to  this  rule  is  in  the  ''Trial  3.  Trial  by 
by  witnesses,"  or,  as  our  old  lawyers  expressed  it, "  Trial  '^^''^•■*' 
by  proofs  (6)," — expressions  used  in  our  books  to  desig- 


{»)  See  Part  2,  ch.  3,  sect  1, 
§216. 

(a)  Tayl.  £v.  §  1330  See  also 
2  Ph.£yid.463,  lOtb  £d.;  Bow 
man  v.  Bowman^  2  M.  &  Rob.  501. 

(b)  Tbe  eziflteDce  of  this  ex- 
ception to  the  general  rule  of  evi- 
dence having  been  doubted,  and 


even  denied,  we  propose  in  this 
note  to  lay  before  our  readers  the 
arguments  and  authorities  on  the 
subject  Most  of  the  modem 
treatises  on  evidence  make  no 
mention  of  the  exception;  and 
in  some  of  the  earlier  editions  of 
Mr.  PhilUpps's  work  (see  7th  £d., 
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nate  a  few  cases  which  are  tried  by  the  judges  instead 
of  a  jury.   It  is  not  easy  to  fix  precisely  what  these 


A.  D.  1829),  Shotter  ▼.  Friend, 
Carth.  142,  is  dted  as  a  ground 
for  its  rejection,  where  Lord  Chief 
Justice  Holt  is  reported  to  have 
■aid,  although  the  case  did  not 
turn  on  the  point  now  under  con- 
sideration, "  it  was  not  necessaiy 
in  any  case  at  common  law,  that 
a  proof  of  matter  of  fact  should 
be  made  by  more  than  one  wit- 
ness; for  a  single  testimony  of 
one  credible  witness  was  sufficient 
to  prove  any  fiict;  and  the  au- 
thorities cited  in  1  Inst.  6  b,  did 
not  warrant  that  opinion,  which 
was  there  founded  on  them."  In 
the  report  of  the  same  case  in  1 
Shower,  158,  172,  by  the  name 
of  Shatter  et  ux.  v.  Friend,  the 
Lord  Chief  Justice  is  mentioned 
to  have  cited,  in  support  of  his 
position,  F.  N.  B.  97,  and  23  or 
33  Hen.  VI.  8  (probably  meant 
for  33  Hen.  VI.  8,  pi.  23) ;  but  on 
the  other  hand,  Eyres,  J.,  is  repre- 
sented as  saying  (p.  161),  that 
"  where  trial  is  not  by  jury  but 
per  testes,  there  must  be  two  in 
all  cases:"  so  that  the  dicta  in 
that  case  go  far  to  neutralize  each 
other.  A  third  report  is  to  be 
found  in  Holt,  752,  which,  both  in 
the  name  of  the  case  and  its  sub- 
stance agrees  with  that  in  Car- 
tbew.  The  authorities  cited  by 
the  Lord  Chief  Justice  at  the  ut- 
most only  shew  that  two  witnesses 
were  not  required  to  prove  the 
summons  of  the  tenant  in  a  real 
action,  if  indeed  they  go  so  far ; 
but  they  certainly  do  not  in  any 


degree  touch  the  general  question, 
and  his  attack  on  those  cited  in 
the  1  Inst  seems  founded  on 
what  is  either  a  misreference  or  a 
misprint  That  passage  (Co.  Litt. 
6  b)  runs  thus,  **  It  is  to  be  known, 
that  when  a  trial  is  by  witnesses, 
regularly  the  affirmative  ought  to 
be  proved  by  two  or  three  wit- 
nesses, as  to  prove  the  summons  of 
the  tenant,  or  the  challenge  of  a 
juror  and  the  like.  But  when  the 
trial  is  by  verdict  of  twelve  men, 
there  the  judgment  is  not  given 
upon  witnesses  or  other  kind  of 
evidence^  but  upon  the  verdict; 
and  upon  such  evidence  as  is 
given  to  the  juiy,  they  give  their 
verdict"  For  this,  in,  we  believe, 
all  the  editions  of  Coke  upon  Lit- 
tleton, certainly  both  in  that  of 
1633,  and  the  last  one  of  1832, 
are  cited,  Mirror,  c.  3;  Plowd. 
10 ;  Bract  lib.  5,  fol.  400.  Now 
the  two  last  of  these  are  wholly 
irrelevant;  and  were  most  pro- 
bably meant  for  Plowd.  8,  and 
Bract  lib.  5,  fol.  354  b,  which 
are  cited  by  Sir  Edw.  Coke  in  3 
Inst  26,  when  speaking  of  two 
witnesses  in  cases  of  treason,  and 
are  certainly  some  authority  io 
his  favour;  and  his  remaining 
quotation,  the  Mirror,  c.  3,  s.  12, 
expressly  states  it  to  be  a  good 
exception  of  summons,  that  the 
party  *<wa8  not  summoned,  or 
not  reasonably  summoned,  or  that 
he  received  the  summons  by  no 
freeman,  or  but  by  one  freeman." 
Many  other  authorities  might 
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cases  are.  About  one,  indeed,  there  can  be  no  question, 
▼iz.  where  on  a  writ  of  dower  the  tenant  pleads  that  the 
husband  of  the  demandant  is  still  living (c) ;  and  Finch  {d)y 

be  cited  to  establish  the  position      s.   12,  already  mentioned ;    the 


that  two  witnesses  are  required 
on  a  trial  by  witnesses ;  and  what 
Is  more  important,  they  generally 
agree  in  the  reason  for  this, 
namely,  the  absence  of  a  jury. 
Thus  Lord  Chief  Baion  Gilbert 
says,  ''There  are  some  cases  in 
the  law  where  the  full  evidence  of 
two  witnesses  is  absolutely  neces- 
sary ;  and  that  is,  first,  where  the 
trial  is  by  witnesses  only,  as  in  the 
case  of  a  summons  in  a  real  ac- 
tion, for  one  man's  affirming  is 
but  equal  to  another's  denying, 
and  where  there  is  no  jury  to  dis- 
cern of  the  credibility  of  witnesses, 
there  can  be  no  distinction  made 
in  the  credibility  of  their  evidence, 
for  the  court  doth  not  determine 
of  the  preference  in  credibility  of 
one  man  to  another,  for  that  must 
be  left  to  the  determination  of  the 
neighbourhood ;  therefore  where  a 
summons  is  not  made  and  proved 
by  two  witnesses,  the  defendant 
may  wage  his  law  of  non-sum- 
mons, &c."  Gilb.  Ev.  151,  4th 
Ed.  The  authority  of  Coke  has 
been  already  referred  to,  and  in 
another  part  of  the  1st  Inst.  (viz. 
158  b)  he  tells  us,  that  the  proof 
of  the  summons  of  the  jurors  to 
try  an  assize  must  be  made  by  two 
summoners  at  the  least,  for  which 
he  cites  Mirr.  c.  2,  s.  19;  Bract, 
lib.  5,  fol.  333,  334;  Fleta,lib.  6, 
c.  6;  and  Britt  c.  121.  llie 
first  of  these  is  irrelevant,  and 
probably  a  mistake  for  Mirr.  c.  3, 


other  three  are  all  to  the  effect 
that  there  must  be  two  sum- 
moners. In  Reniger  v.  Fogasta, 
H.  4  Edw.  VI.;  Plowd.  12, 
Brooke,  Recorder  of  London, 
says,  arguendo,  "  It  is  true  that 
there  ought  to  be  two  witnesses 
at  least,  where  the  matter  is  to  be 
tried  by  witnesses  only,  as  matters 
are  in  the  civil  law."  So  in  2  Ro. 
Abr.  675,  Evidence,  pi.  5,  "  Un 
testimoigne  est  bone,  per  Atkins, 
et  Hoke  dit  doit  estre  2  al  meins, 
ou  est  trie  per  testimoignez."  See 
also  Triab  per  Pais,  363. 

The  general  opinions  of  the 
middle  ages  render  the  existence 
of  the  exception  in  question  ex- 
tremely probable.  Our  old  law- 
yers were  by  no  means  emanci- 
pated from  the  notion,  the  grounds 
of  which  we  have  examined  supra, 
$  560,  n.  (g),  that  the  divine  law 
required  two  witnesses  in  every 
case,  and  that  human  legislation 
should  be  in  accordance  with  it ; 
see  in  particular,  Plowd.  8 ;  For- 
tescne,  cc.  31  &  32  ;  and  3  Inst. 
26 ;  but  they  considered  this  rule 
complied  with  when  the  issue  was 
determined  by  a  jury,  who  in 
early  times  were  a  sort  of  wit- 
nesses themselves ;  see  Part  1, 
ch.  2,  §118. 

(c)  3  Blackst.  Comm.  336; 
Finch,  Law,  423 ;  8  Hen.  VI. 
23,  pi.  7 ;  56  Hen.  IIL  cited  2 
Rol.  Abr.  578,  pi.  14. 

(d)  Finch,  m  loc,  cH. 
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relying  on  the  obiter  dictum  of  the  court  in  8  Hen.  VL 
23,  pi.  7,  says  that  it  is  the  only  case  in  which  trial  by 
witnesses  is  allowed.  Bat  other  authorities  mention 
several  more;  as,  the  summons  of  a  tenant  in  a  real 
action  (e),  the  summons  of  a  juror  in  an  assize  (/),  the 
challenge  of  a  j\iTor{ff\  and  two  viewers  are  said  to  haTC 
been  required  in  an  action  of  waste  {h),  &c.  Mr.  Justice 
Blackstone  endeavours  to  reconcile  the  authorities,  by 
supposing  that  the  plea  of  the  life  of  the  husband  in  a 
writ  of  dower  was  the  only  case  in  which  the  direct  issue 
in  the  cause  was  tried  by  witnesses,  all  the  other  instances 
being  of  collateral  matters  (i).  But  it  is  not  quite  clear 
that  in  very  olden  time,  issue  taken  on  the  death  of  the 
husband  in  a  cui  in  vit&(A),  and  in  some  other  cases  (Of 
was  not  tried  by  witnesses;  and  with  respect  to  the  ac- 
tion of  dower,  although  modem  authorities  speak  of  the 
above  plea  as  a  plea  in  bar(m),  some  of  the  old  ones 
treat  it  as  a  dilatory  plea  (n). 


ETidenoe  miy 
be  circam- 
lUotiaL 


§  575.  The  evidence  on  this  kind  of  trial  need  not  be 
direct — ^it  is  sujficient  if  the  witnesses  speak  to  circum- 
stances, giving  rise  to  a  reasonable  intendment  or  pre- 


(e)  Co.  Litt.  6  b;  Gilb.  Ev. 
151,  4th  Ed.  Bytbe3&4Wai. 
IV.  c.  27,  8.  36,  all  real  and 
mixed  actioDs  were  aboliihed,  ex- 
cept the  writ  of  right  of  dower, 
writ  of  dower  unde  nihil  habet, 
qnare  impedit,  and  ejectment ;  the 
latter  of  which  has  been  re-mo- 
delled by  15  &  16  Vict  c.  76, 
a.  168,  et  $eq.  In  modem  times 
no  summons  of  the  tenant  in  a 
real  action  is  ever  made  in  prac- 
tice.   2  Wms.  Saund.  45  c. 

(/)  Co.  Litt.  158  b. 

(g)  Co.  Litt.  6  b.  This  pro- 
bably means  an  objection  to  the 


soflSciency  of  the  snmnwns  of  a 
juror  in  a  real  action;  see  2  Hawk. 
P.  C.  e.  25,  s.  131.  Certain  it  is 
that  no  such  mle  is  observed  in 
modem  practice  when  a  juror  is 
challenged. 

(A)  Clayt.  89,  pL  150. 

(t)  3  Blackst  Comm.  336. 

(ft)  2  £dw.  II.  24,  tit.  Cm  in 
VitA. 

(0  See  36  Ass.  pL  5;  ^  LL 
pi. 9;  30  Id,  pi.  26;  43  Ass. pl26. 

(m)  Com.  Dig.  Pleader,  2  Y, 
9;  2  Wms.  Saund.  44  d,  6di  Ed. 

(n)  BneL  lib.  4,  c.  7,  <bL  301, 
302 ;  Dyer,  185  a,  pi.  65. 


QUANTITY  OF  EYIDBNCB  RBQUIRBD. 


679 


sumption  of  the  truth  of  the  &ct  which  they  are  called 
to  proTc  (o). 

§  676.  4.  There  seems  to  be  some  difference  among  4.  Claim  of  vil- 
the  authorities  as  to  whether  two  witnesses  were  required  ^^^^^ 
on  a  claim  of  yillenage  or  niefty  (p).    If  such  were  the 
rule,  it  was  a  good  one  in  favorem  libertatis ;  but  it  is 
needless  to  pursue  the  inquiry  at  the  present  day. 

§  577.  We  now  proceed  to  the  statutory  exceptions.  2*.  Exceptions 
Of  these  the  most  important  and  remarkable  is  found  in  ^^      ^ 
the  practice  on  trials  for  high  treason  and  misprision  of  Rnt.  Trials  for 
treason  (y). .  The  1  Edw.  VI.  c.  12,  after  repealing  several  ^^jj^'^of 

that  two  witnesses  be  required, 


(o)  Thorner.  Rolff,  Djer,  1 85  a, 
pi.  65;  1  Anders.  20,  pi.  42. 

(|f)  See  Britten,  c  81 ;  2  Rol. 
Abr.  675,  Evidence,  pi.  3;  P.  N. 
B.  78,  H ;  and  Fiti.^  Abr.  ViUe- 
nage,  pi.  39. 

(q)  The  better  opinion  and 
weight  of  authority  are  strongly 
in  favour  of  the  position,  that  at 
the  common  law  a  single  witness 
was  sufficient  in  high  treason, 
and  k  fortiori  in  petty  treason 
or  misprision  of  treason.  See  2 
Hawk.  P.  C.  c.  25,  s.  131,  and 
c.  46,  s.  2 ;  Foster,  Cr.  Law,  233 ; 
1  Greenl.  £▼.  §  255,  4th  Ed.; 
Taylor,  Ev.  §  692 ;  The  Gate  of 
Clipping,  T.  Jones,  233 ;  Bro.  Abr. 
Corone,  pL  219;  Dyer,  132,  pi. 
75 ;  Kel.  18  and  49;  1  Hale,  P.  C. 
297-^01,  324;  2  Id.  286,  287. 
In  the  3  Inst  26,  however.  Sir 
£.  Coke  sajTSy  ^  It  seemeth  that 
by  the  ancient  common  law,  one 
accuser  or  witness  was  not  suffi- 
cient to  convict  any  person  of 
high  treason.     •     •     ♦     And 


appeareth  by  our  books,  (here  he 
cites  several  authorities,  all  of 
which  relate  to  the  two  witnesses 
required  on  a  trial  by  witnesses, 
and  having  no  reference  to  trea- 
son or  criminal  proceedings,)  and 
1  remember  no  autliority  in  our 
books  to  the  contrary:  and  the 
common  law  herein  is  grounded 
upon  the  law  of  God,  expressed 
both  in  the  Old  and  New  Testa- 
ment (Deut  zvii.  6,  six.  15; 
Matt,  xvili.  16;  John,  xviii.  23 
(perhaps  meant  for  John,  viii. 
17);  2  Cor.  xiii.  1 ;  Heb.  x.  28), 
'  In  ore  duorum  aut  trium  testium 
peribit  qui  interficietur;  Nemo 
occidatur  uno  contra  se  dicente 
testimonium/  "  The  applicability 
of  these  passages  from  Scripture 
to  criminal  proceedings  in  general 
has  been  examined  ntprOf  f  560, 
n.  (g) ;  but  the  decisive  answer  to 
Sir  Edw.  Coke  is  that  giveii  by 
Seijeant  Hawkins,  2  P.  C.  c.  25, 
sect  131,  vis.  that  his  argument 
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ell. 


1  Edw.  VI.       statutes  by  which  various  treasons  and  felonies  were 

*'  ^'  created,  enacts,  in  its  22nd  section,  that  no  person  shall 

be  indicted,  arraigned,  condemned  or  convicted  for  trea- 
son, petit  treason,  misprision  of  treason,  &c.  unless  ac- 
cused by  two  sufficient  and  lawful  witnesses,  or  shall 

5&6£dw.yi.  willingly  without  violence  confess  the  same.     And  by 

the  6  &  6  Edw.  VI.  c.  11,  s.  12,  no  person  shall  be  in- 
dicted, arraigned,  condemned,  convicted  or  attainted  for 
any  treason,  &c.  unless  accused  by  two  lawful  accusers ; 
which  said  accusers  at  the  time  of  the  arraignment  of  the 
party  accused,  if  they  be  then  living,  shall  be  brought  in 
person  before  him,  and  avow  and  maintain  what  they 
have  to  say  against  him,  &c.  unless  he  shall  willingly 
without  violence  confess  the  same.     But  the  subsequent 

1  &  2  P.  &  M.  statute,  1  &  2  P.  &  M.  c.  10,  s.  7,  having  directed  that 
all  trials  for  treason  should  be  had  and  used  only  accord- 
ing to  the  due  order  and  course  of  the  common  law,  and 
not  otherwise,  the  judges  of  those  days  doubted,  or 
affected  to  doubt,  whether  the  above-mentioned  statutes 
of  Edw.  y I.  were  not  repealed.  The  question  was  raised 
in  several  cases,  and  the  doubt  finally  overruled  in  the 
time  of  Charles  II.  (r). 


e.  10. 


7&8  Will.lll.      §  578.  Several  other  points  were  raised  on  the  con- 
^  *  struction  of  those  statutes,  which  are  now  only  interest- 


proves  too  much,  for  that  "  what- 
soever may  be  said  either  from 
reason  or  Scripture  for  the  neces- 
sity of  two  witnesses  in  treason, 
holds  as  strongly  in  other  capital 
causes,  and  yet  it  is  not  pretended 
that  there  is,  or  ever  was,  any  such 
necessity  in  relation  to  any  other 
crime  but  treason."  Besides,  the 
authority  of  some  parts  of  the  3rd 
Institute  has  been  doubted ;  Kely. 
49.  Perhaps  the  hypothesis  offered 
in  a  former  part  of  this  chapter 


respecting  the  origin  of  the  rule 
requiring  two  witnesses  in  per- 
jury may  assist  os  here,  viz.  that 
our  old  common  lawyers  consi- 
dered two  witnesses  necessary  on 
all  criminal  charges,  including 
treason,  but  deemed  this  requisite 
complied  with  when  the  trial  was 
by  jury,  who,  in  those  days,  were 
looked  on  as  witnesses ;  see  Fortese. 
c.  32,  and  ivpra,  $  566,  n.  {t), 
(r)  Post.  C.  L.  237. 
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ing  as  matter  of  legal  history  (s) ;  for  the  modem  law  on 
this  subject  is  contained  in  the  statute  7  &  8  WiU.  III. 
c.  3,  intituled  **  An  Act  for  regulating  of  Trials  in  Cases 
of  Treason  and  Misprision  of  Treason."  The  second 
section  of  that  statute  enacts^  that  '^  no  person  shall  be 
indicted,  tried,  or  attainted,  of  high  treason,  whereby 
any  corruption  of  blood  may  or  shall  be  made  to  any 
such  offender,  &c.,  or  of  misprision  of  such  treason,  but 
by  and  upon  the  oaths  and  testimony  of  two  lawful  wit- 
nesses, either  both  of  them  to  the  same  overt  act,  or  one 
of  them  to  one,  and  the  other  of  them  to  another  overt 
act  of  the  same  treason ;  unless  the  party  indicted,  and 
arraigned,  or  tried,  shall  willingly,  without  violence,  in 
open  court,  confess  the  same,  or  shall  stand  mute,  or 
refuse  to  plead,"  &c. 

§  579.  Various  reasons  have  been  suggested  for  this  Reaaont  for  this 
alteration  of  the  common  law.  At  the  trial  of  Viscount  Ji^^^^uw!*** 
Stafford  (0  in  1680,  before  the  House  of  Lords,  Lord 
Chancellor  Finch,  we  are  informed,  "  was  pleased  to 
communicate  a  notion  concerning  the  reason  of  two  wit- 
nesses in  treason,  which  he  said  was  not  very  familiar  he 
believed ;  and  it  was  this,  anciently  all  or  most  of  the 
judges  were  churchmen  and  ecclesiastical  persons,  and 
by  the  canon  law  now,  and  then  in  use  over  all  the 
Christian  world,  none  can  be  condemned  of  heresy  but 
by  two  lawful  and  credible  witnesses ;  and  bare  words 
may  make  a  heretick,  but  not  a  traitor,  and  anciently 
heresy  was  treason;  and  from  thence  the  parliament 
thought  fit  to  appoint,  that  two  witnesses  ought  to  be  for 
proof  of  high  treason."  This  explanation  certainly  re- 
ceives some  colour  from  one  of  the  statutes  repealed  by 
the  1  Edw.  VI.  c.  12,  namely,  the  26  Hen.  VIII.  c.  14, 
s.  6,  which  enacted  that  no  person  should  be  presented 
or  indicted  of  heresy  unless  duly  accused  and  detected 
thereof  by  two  lawful  witnesses  at  the  least    But  heresy 

(f)  See  Fo0t  C.  L.  232—240.  (0  T.  Rayin.  407, 408. 
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being  an  ecclesiastical  offence,  it  was  reasonable  to  adopt 
the  ecclesiastical  rales  of  proof  when  it  was  made  the  sub- 
ject of  secular  punishment;  besides,  it  is  an  offence  of 
a  character  which  would  justify  the  throwing  almost 
any  amount  of  protection  roimd  persons  accused  of  it 
Others  consider  the  rule  based  on  this — ^that  the  accused 
having  taken  an  oath  of  alliance,  where  a  single 
witness  bears  testimony  to  treason  committed  by  him, 
there  is  only  oath  against  oath  («) ;  but  this  reasoning  is 
far  from  satisfactory,  for  the  accused  may  never  have 
taken  an  oath  of  allegiance,  and  if  he  even  have,  all 
oaths  are  not  observed  with  equal  fidelity.  Besides,  the 
1  Edw.  VI.  c.  12,  extends  the  rule  to  cases  of  petty 
treason,  and  to  the  speaking  of  certain  words  rendered 
punishable  under  that  act  by  imprisonment  and  forfeiture 
of  goods.  The  true  reason  for  requiring  two  witnesses 
in  high  treason  and  misprision  of  treason — ^unquestion- 
ably that  which  influenced  the  framers  of  the  modem 
statutes  on  the  subject,  whatever  may  have  been  the 
motives  of  those  of  the  earlier  ones — is  the  peculiar 
nature  of  these  offences,  and  the  facility  with  which  pro- 
secutions for  them  may  be  converted  into  engines  of 
abuse  and  oppression  (x).  For  although  treason,  when 
clearly  proved,  is  a  crime  of  the  deepest  die,  and  de- 
servedly visited  with  the  severest  punishment,  yet  it  is 
one  so  difficult  to  define  beforehand — the  line  between 
treasonable  conduct  and  justifiable  resistance  to  the  en- 
croachments of  power,  or  even  the  abuse  of  constitutional 
liberty,  is  oflen  so  fine — the  position  of  the  accused  is  so 
perilous — struggling  against  the  whole  power  and  formi- 
dable prerogatives  of  the  crown — ^that  it  is  the  imperative 
duty  of  every  free  state  to  guard  with  the  most  scrupulous 
jealousy  against  the  possibility  of  such  prosecutions 
being  made  the  means  of  ruining  political  opponents  (y). 

(u)  4  Bla.  Comm.  358.  Ev.  152,  4th  Ed. 

(x)  4  Bla.  Comm.  358;  Gilb.        (5^)  Gilb.  Ev.  152,4ch  Ed. 
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With  these  views  the  7  &  8  Will.  III.  c.  3,  besides 
requiring  two  witnesses  as  already  stated,  enacts,  inter 
alia,  that  no  person  shall  be  tried  for  any  of  the  treasons 
therein  mentioned,  except  attempts  to  assassinate  the 
king,  unless  the  indictment  be  found  within  three  years 
after  the  offence  committed  {z) ;  that  the  accused  shall 
have  a  copy  of  the  indictment  five  days  before  the 
trial  (a) ;  and  a  copy  of  the  jury  panel  two  days  before 
the  trial  (&).  And  by  the  7  Anne,  c.  21,  s.  11  (in  part 
repealed  and  re-enacted  by  6  Geo.  IV.  c.  60),  a  copy  of 
the  indictment,  a  list  of  the  witnesses  to  be  produced, 
and  of  the  jurors  impanelled,  are  to  be  delivered  to  him 
a  certain  time  before  the  trial,  &c  AH  these  protections 
have  by  subsequent  statutes  been  taken  away  from  cer- 
tain cases  of  treason  and  misprision  of  treason,  which, 
though  within  the  letter,  are  certainly  not  within  the 
spirit  of  the  former  enactments,  viz.  where  the  overt  acts 
of  treason  charged  in  the  indictment  are  the  assassina- 
tion of  the  sovereign  or  any  direct  attempt  against  his  life 
or  person  (c). 

§  580.  The  principle  of  the  7  &  8  Will.  III.  c.  3,  in  objections 
requiring  two  witnesses  in  treason,  has  however  been  !^yj®  j^  ^  3^ 
severely  attacked.  Bishop  Burnet,  speaking  of  that  sta- 
tute shortly  after  it  was  passed,  said  the  design  of  it 
seemed  to  be  to  make  men  as  safe  in  all  treasonable 
conspiracies  and  practices  as  possible(£?),  but  he  after- 
wards makes  some  observations  which  it  would  be  diffi- 
cult to  reconcile  with  this  language  («).  Bentham,  as 
might  be  expected,  strongly  condemns  it(/);  but  his 

(j)  7  &  8  WilL  III.  c.  3,  8.  6.  (e)  Post,  in  loc.  cit.    The  pai* 

(a)  Id,  sect  1.  sages  referred  too  will  be  found 

(6)  Id,  sect.  7.  in  Burnet's  History  of  his  own 

(c)  39  &  40  Geo.  III.  c  93,  Times,  vol.  2,  p.  141,  Ed.  1734. 
and  5  &  6  Vict.  c.  51.  (J)  5  Benth.  Jud.  £v.  485— 

(d)  Foet  C.  L.  221 ;  5  Benth.  495. 
Jud.  £▼.  489. 
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chief  arguments  are  directed  against  the  portions  now 
repealed  by  the  39  &  40  Geo.  III.  c.  93  and  the 
6  &  6  Vict.  c.  5)  ig).  He  observes,  however,  that  after 
the  passing  of  this  statute,  **  a  minister  might  corre- 
spond (as  so  many  ministers  were  then  actually  corre- 
sponding) with  the  exiled  king  by  single  emissaries, 
and  be  safe.  *  *  *  *  As  to  the  other  provisions, 
then,  all  of  them  have  their  merit,  some  of  them  were 
no  more  than  the  removal  of  bare&ced  injustice ;  but  as 
to  this,  it  was  specially  levelled,  not  against  fidse  accu- 
sations, but  against  true  ones  (A)."  Mr.  Taylor  also,  in 
his  work  on  Evidence,  says  (i),  '^a  man  of  calm  reflection 
may  think  that  the  legislature  would  confer  no  trifling 
benefit  on  the  country  if  it  defined  the  law  of  treason 
with  greater  accuracy,  and  if,  by  abolishing  alike  the 
cruelties  which  made  it  abhorrent,  and  the  protections 
which  make  it  ridiculous,  it  rendered  the  punishment 
Fallacy  of         of  traitors  more  certain  and  less  barbarous."     All  this 

reasoning,  however,  is  more  specious  than  sound.  It 
seems  based,  in  some  degree  at  least,  on  the  false  prin- 
ciple that  has  been  examined  in  the  Introduction  to  this 
Treatise  (A),  and  which  is  to  be  found  more  or  less  in  every 
part  of  Bentham's  work  on  Judicial  Evidence,  viz.,  that 
the  indiscreet  passiveness  of  the  law  is  as  gceat  an  evil  as 
its  corrupt  or  misdirected  action ;  and  consequently,  that 
the  erroneous  conviction  and  punishment  of  an  innocent, 
a  violent,  or  even  a  seditious  man,  for  the  ofience  of  trea- 
son, works  the  same  amount  of  mischief  as  the  escape  of 
a  traitor  from  justice,  and  no  more.  Besides,  the  above 
authors  appear  to  have  assumed,  that  in  the  case  put  of 
ministers  corresponding  with  attainted  persons  by  means 
of  a  single  emissary,  and  such  like,  the  incapacity  to 
prosecute  for  treason  involves  impunity  to  the  criminal. 
They  forget  that  there  has  always  been  such  an  offence  as 
sedition,  which  being  only  a  misdemeanor,  may  be  proved 

(g)  See  Part  4,  ch.  1.  (i)  Tayl.  Ev.  §  693. 

(A)  5  Bentb.  Jud.  £v.  490.  {k)  Introd.  sect  2,  §  49. 


them. 
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by  one  witness,  and  does  not  merge  in  the  treason  (Z). 
And  since  the  publication  of  Mr.  Taylor's  work,  the 
legislature  has  created,  what  was  much  wanted  for  certain 
cases,  an  intermediate  offence  between  treason  and  se- 
dition, by  making  various  acts  against  the  crown  and 
government  of  the  country  felony,  punishable  by  trans- 
portation or  imprisonment  (m).  By  the  law  as  it  stands, 
persons  sometimes  escape  with  a  conviction  of  felony  or 
sedition  whose  conduct,  considered  with  technical  accu- 
racy, amounts  to  treason;  but  on  the  other  hand,  those 
who  are  innocent  of  that  terrible  crime  lie  under  no  dread 
of  being  falsely  accused  of  it;  and  when  a  conviction 
of  treason  does  take  place,  it  is  on  such  unquestionable 
proof,  that  the  blow  descends  on  the  disaffected  portion 
of  society  with  a  moral  weight,  increased  a  hundredfold 
by  the  moderation  of  the  executive  in  less  aggravated 
cases.  The  extending  the  protection  to  charges  of 
petty  treason,  as  was  done  by  1  Edw.  VI.  c.  12,  was 
idle;  the  7  &  8  Will.  III.  c.  3,  it  will  be  observed,  avoided 
that;  and  the  offence  itself  is  now  abolished  by  9  Geo.  IV. 
c.  31,  s.  2. 

§581.  The  rule  requiring  two  witnesses  in  treason  TwowUoesMs 
only  applies  to  the  proof  of  the  overt  acts  of  treason  provTconareral 
charged  in  the  indictment — any  collateral  matters  may  matters. 
be  proved  as  at  common  law  (n) ;  such  as  that  the  ac- 
cused is  a  subject  of  the  British  crown  (o),  and  the  like. 
Nor  perhaps  does  it  hold  on  the  trial  of  collateral  issues ; 
as  for  instance,  where  a  prisoner  convicted  of  treason 
makes  his  escape,  and,  on  being  retaken  and  brought  up 
to  receive  judgment,  denies  his  identity  with  the  party 
mentioned  in  the  record  of  conviction  (p). 

(0  R'  V.  Readings  7  Ho.  St.  Vaughan,   13   Ho.  St.  Tr.  535, 

Tr.  265—7.  per  Holt,  C.  J. 

(m)  11  &  12  Vict,  c  12.  {p)  In  such  cases  the  prisoner 

(fi)  Tayl.   £v.  §  694;    Post,  has    no    peremptory    challenge. 

C.  L.  240^2 ;  1  East,  P.  C.  130.  RaUUffe^t  coie,  Post  C.  L.  42. 

(o)  Post   C.   L.  240;    JR.  v. 
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2.  Oiber  itata-  §  ^^^  There  are  other  statutory  exceptions  to  the 
toiyeicepUoDi.  ^je  in  questioD.  By  the  7  t  8  Vict.  c.  101,  s.  3, 
^•■^y-  and  8  &  9  Vict  c.  10,  s.  6,  already  referred  to  (}),  no 

order  of  afliliation  shall  be  made  against  the  putative 
iather  of  a  bastard  child,  unless  the  evidence  of  its  mo- 
ther be  corroborated  in  some  material  particular  by  other 
testimony,  to  the  satisfaction  of  the  court;  and  the  re- 
pealed enactment,  4  &  5  Will.  IV.  c.  76,  s.  72,  contained 
11  &  12  Vict,  a  similar  provision.  A  very  modem  instance  will  be 
^'  ^^'  found  in  the  11  &  12  Vict  c.  12,  s.  4,  which  enacts  that 

no  person  shall  be  convicted  of  certain  offences  made 
felony  by  that  statute,  '^  in  so  frr  as  the  same  are  ex- 
pressed, uttered,  or  declared  by  open  or  advised  speaking, 
except  upon  his  own  confession  in  open  court,  or  unless 
the  words  so  spoken  shall  be  proved  by  two  credible 
witnesses."  Seventy-four  statutes  of  this  kind  are  said 
to  have  been  counted  between  the  1  Edw.  VI.  (a.  o. 
1547)  and  the  31  Geo.  III.  (a.d.  1791)  (r). 

« 

When  two  wit-  §  583.  Although,  as  has  been  shewn  in  the  pres^it 
tlwircrSrbfor  ^^P^h  t^e  law  of  this  country  requires  a  certain 
the  jury.  numerical  amount  of  proofs  in  particular  cases,  it  has 

avoided  the  great  mistake  into  which  the  civilians  fell, 
of  attaching  to  those  proofs  an  artificial  weight,  and 
leaves  their  value  to  the  discrimination  of  a  jury.  From 
motives  of  legal  policy  no  decision  shall  in  such  cases 
be  based  on  the  testimony  of  a  single  witness,  however 
credible;  but  when  more  are  adduced,  be  they  two  or 
two  thousand,  they  must,  if  untrustworthy  in  the  eyes 
of  the  jury,  go  for  nothing. 

(g)  Supra,  §  570.    .  (r)  5  Benth.  Jud.  £▼.  483. 
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BVIDBNCB  REJECTED  ON  GBOUNDS  OF  PUBLIC  POUCT. 

§  584.  Under  the  above  head   might  in  strictness  « Evidenoe  re- 
be  classed  all  evidence  rejected  by  virtue  of  any  exclu-  j^^^^JJ'^^jf 
sionary  rule,  seeing  that  it  is  to  public  policy  all  such  public  policy." 
rules  owe  their  existence.    But  the  expression  **  evidence 
rejected  on  grounds  of  public  policy"  is  here  used  in  a 
limited  sense ;  as  signifying  that  principle  by  which  evi- 
denccy  receivable  so  far  as  the  matters  in  dispute  are  con- 
sideredy  is  rejected  on  the  ground  that  from  its  reception 
some  collateral  evil  would  ensue  to  third  parties  or  to 
society.     One  species  of  this  has  been  already  treated  of 
under  the  head  of  witnesses,  who,  as  has  been  shewn,  are 
privileged  from  answering  questions  having  a  tendency 
to  criminate,  and  sometimes  even  to  degrade  them  (a). 
But  taking  a  general  view  of  the  subject,  the  matters  Matters  thus 
thus  excluded   on  grounds  of  public  policy  may  be  •*<^"***^* 
divided  into  political,  judicial,  professional,  and  social. 
Under  the  first  come  all  secrets  of  state ;   such  as  state  l«.  Political, 
papers,  communications  between  government  and  its 
officers,  and  the  like.     A  strong  application  is  to  be 
found  in  the  rule,  that  the  channels  through  which  in- 
formation reaches  the  ears  of  government  must  not  be 
disclosed  {b).     When  on  charges  of  forging  or  uttering 
forged  bank  notes,  the  officers  of  the  Bank  have  ex- 
plained the  private  marks  by  which  the  forgery  is  de- 
tected, the  discrepancy  is  generally  found  corrected  in 
the  next  issue  of  forged  paper. 

(a)  Part  2,  eh.  1,  sect.  1.  v.  Briant,  15  M.  &  W.  169,  and 

(Jb)  See  the  AUomejf- General     the  cases  there  referred  to. 
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3*.  Jadieia].  §  586.  2^.  Judicial.    The  principal  instance  of  this  is 

1.  Grand  juron.  in  the  case  of  jurymen.    First,  then  ^aiu2  jurors  cannot, 

at  least  in  general,  be  questioned  as  to  what  took  place 
among,  or  before  them,  while  acting  as  such  (c).  In  an 
early  case  on  this  subject (cf)  we  are  informed,  that  ''the 
judge  would  not  suffer  a  grand  juryman  to  be  produced 
as  a  witness  to  swear  what  was  given  in  evidence  to 
them,  because  he  is  sworn  not  to  reveal  the  secrets  of  his 
companions."  "  See,"  adds  the  reporter,  "  if  a  witness 
is  questioned  for  a  false  oath  to  the  grand  jury,  how  it 
shall  be  proved  if  some  of  the  jury  be  not  swora  in  such 
a  case."  He  refers  to  a  case  of  Hitch  v.  Malkt,  where 
the  point  was  raised,  and  adds  a  quaere  what  became 
of  it.  When  we  remember  that  the  grand  jury  are  the 
inquest  of  the  county,  whose  duty  is  not  merely  to  exa- 
mine bills  of  indictment  sent  before  them,  but  to  inquire 
into  its  state,  and  present  to  the  Queen's  justices  anything 
they  may  find  amiss  in  it,  there  appears  some  reason  for 
•  throwing  the  protection  of  secrecy  over  their  deliberations. 
But  perjury,  or  indeed  any  other  offence,  committed  in 
their  presence  and  afterwards  made  the  subject  of  an  in- 
dictment, is  a  very  different  matter.  Suppose  a  witness 
were  to  murder  or  assault  another  witness  in  the  presence 
of  the  grand  jury,  would  not  the  evidence  of  any  of  its 
members  be  receivable  against  him  ?  Or  suppose,  on  a 
dispute  arising  out  of  the  business  before  them,  one  of 
the  grand  jury  were  to  murder  or  assaidt  another,  is  he  to 
go  unpunished  ?  The  grand  juror's  oath  is  to  keep  secret 
.  "  the  king's  counsel,  his  fellows,  and  his  own  (e) ; "  it  is 
obvious  that  the  cases  just  put  do  not  come  under  either 
of  the  latter  heads,  and  by  instituting  the  prosecution  the 
crown  has  waived  the  privilege  of  secrecy  so  far  as  its 
rights  are  concerned  (/).      Secondly,  the  evidence  of 

(c)  TayL  £▼.  f  686.  disclose  the  king's  counsel,  27  A«. 

(d)  Clayt.  84,  pi.  140.  pi.  63;  Bro.  Abr.CoroDe,pL113. 

(e)  8  Ho.  St.  Tr.  759,  772,  (/)  See  4  Christ  Blackst  C«n. 
note.  It  was  formerly  considered  1 26,  note  4, 303,  note  1 ,  and  Tajrl- 
treason  or  felony  in  a  grand  juror  to  £v.  in  Ux.  cU, 
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petty  jurors  is  not  receivable  to  prove  their  own  mis-  2.  Petty  juron. 
haviour,  or  that  a  verdict  which  they  have  delivered  was 
given  through  mistake  {g).  In  order  to  guard  against 
misconception  as  to  the  nature  of  verdicts,  it  is  the  es- 
tablished practice  not  to  receive  a  verdict  unless  all  the 
jurors  by  whom  it  is  given  are  present  and  within  hearing; 
and,  after  it  is  recorded,  the  officer  of  the  court  rehearses 
it  to  them  as  recorded,  asking  them  if  that  is  the  verdict 
of  them  all.  The  allowing  a  juryman  to  prove  the  real,  or 
pretended,  misbehaviour  of  himself  or  his  companions 
would  open  a  wide  door  to  fraud  and  malpractice  where 
it  is  sought  to  set  aside  verdicts. 

§  686.  3*.  Professional    At  the  head  of  these  stand  s®.  Profeiwonal. 
communications  made  by  a  party  to  his  legal  advisers,  tioDt  to  legal 
i.  e.  counsel,  attorney,  &c. (A):    and  this  includes  all  »<*^»««"- 
media  of  communication  between  them,  such  as  clerks  (i), 
interpreters  (A),  or  agents  (Z).     But  the  privilege  does 
not  extend  to  matters  of  fact  which  the  attorney,  &c., 
knows  by  any  other  means  than  confidential  commu- 
nication with  his  client,  though  if  he  had  not  been  em- 
ployed as  attorney  he  probably  would  not  have  known 
them  (m).     And  Hhe  privilege  is  not  the  privilege  of  the 
professional  man,  but  of  the  client,  who  may  waive  it  if 

(g)  Goodman  v.  Cotherington,  P.  195 ;    Dir  Barre  v.  Lhetiey 

1  Sid.  235 ;  Nonnan  v.  Beamont,  1  Peake,  77 ;  Greenough  r.  Ga$- 

WQles,   487,  note;    Palmer  v.  keil,  1  Myl.  &  K.  98;   HibUrd 

Crowle,  Andr.  382 ;  Vaite  v.  De-  ▼.  Knighi,  2  Exch.  1 1 ;  Cleave  v. 

knaly  1  T.  R.  11;    Slraker  v.  Jonei,  7  Exch.  421.   See  also  In- 

Graham,  4  M.  &  W.  721.    The  trod.  Beet.  2,  §  53. 

competency  of  jurymen  as  wit-  («)  Tajflor  v.  Foster,  2  C.  & 

neews  in  a  canse  which  they  axe  P.  195. 

tiying  18  a  wholly  different  qae»-  (A)  Du  Barri  y.   Livette,  1 

lion ;  for  which  lee  Part  2,  ch.  1,  Peake,  77. 

sect.  2,  ^181.  (0  Parkim  ▼.  Hawkthaw,  2 

(k)  Waldron  y.    Ward,  Styl.  Stark.  239. 

449;   Wilson  y.  Rastall,  4  T.  R.  (m)  Dwyerv.  Collins,  7  Exch. 

753 ;  Foote  v.  Htyne,  Ry.  &  M.  639,  and  the  cases  there  referred 

165;  Ta^fior  y.  Foster,  2  C.  &  to. 

Y  Y 
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Commviiiem-  be  pleases  (n).  Communications  to  a  medical  man,  eyen 
^?Qot  privi-  ^  ^^  strictest  professional  confidence,  have  been  beld 
l^K^*  not  protected  from  disclosure  (o),— a  rule  harsh  in  itself, 

of  very  questionable  policy,  and  at  variance  with  the 
practice  in  France  (jp),  and  some  of  the  United  States 
of  America  (9). 

Commanica-  ^  587.  Whether  communications  made  to  clergymen 

iQen.  hy  persons  applying  for  spmtual  advice  are,  or  should 

be,  protected  from  disclosure  in  courts  of  justice  pre- 
sents a  question  of  some  difficulty.  It  is  commonly 
thought  that  the  decisions  of  the  judges  in  the  cases  of 
jR.  V.  GilAam(r)  and  JR,  v.  Wild(8),  added  to  some 
others  that  will  be  cited  presently,  have  determined  it  in 
the  negative,  and  the  practice  is  in  accordance  with  that 
notion.  But  the  former  of  these  cases  only  shews  that  a 
confession  of  guilt  made  by  a  prisoner  to  the  world  or  a 
magistrate,  in  consequence  of  the  spiritual  exhortations 
of  a  clergyman  that  it  will  be  for  hia  soul's  health  to  do 
so,  is  receivable  in  evidence  against  him — a  decision 
perfectly  well  founded,  because  such  exhortations  cannot 
possibly  be  considered  illegal  '^  inducements  to  confess." 
By  this  expression,  as  shewn  in  a  former  chapter  (<), 
the  law  means  langu^e  calculated  to  convey  to  the 
mind  of  a  per^n  suspected  of  an  offence,  that  by  con- 
fessing he  will  better  his  position  with  reference  to  the 
temporal  consequences  of  that  offence.  And  the  ground 
on  which  a  confession  made  after  such  an  inducement  to 
confess  is  rejected  is,  the  reasonable  apprehension  that 
in  consequence  of  it  the  party  may  have  made  a  iaise 

(n)  Tayl.  £▼.  §  673,  and  the  (9)  1  Greenl.  £v.  §  348,  note 

cases  there  cited.  (3)»  4th  Ed. 

(0)  Dueheuqf  KingUon'$  case,  (r)  1  Moo.  C.  C  ISa 

20  Ho.  St.  Tr.  572  et  ieq. ;  K.  r.  (s)  Id.  452. 

Gibbons,  1  C.  &  P.  97.  (0  Sypn^  ch.  6,  acct.  3,  nb- 

(p)  Boiuiier,Tndt^  desPlreuyea,  sect  2,  §  532. 
M79. 
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acknowledgment  of  guilt, — an  argument  wholly  inappli- 
cable where  he  is  only  told  that  a  spiritual  benefit  is  to 
be  derived  from  telling  the  truth.  The  case  of  12.  v. 
Wild  is  even  less  to  the  purpose ;  as  the  party  who  used 
the  exhortation  there  neither  was,  nor  professed  to  be  a 
clergyman,  and,  wholly  unsolicited,  thrust  it  on  the  pri- 
soner. The  other  cases  to  which  aUusion  has  been  made 
are  an  anonymous  one  in  Skinner  (tt),  22.  v*  Sparkes  (jt), 
Sutler  V.  Moore  (y),  and  Wilson  v.  Itastall  {z).  In  the 
first  the  question  was  respecting  a  confidential  commu- 
nication to  a  man  of  law,  which  Lord  Chief  Justice  Holt, 
as  might  have  been  expected,  held  privileged  from  dis- 
closure, adding  obiter  that  **  it  was  otherwise  in  the  case 
of  a  gentleman,  parson,  &c."  The  second  and  third  are 
decisions,  one  by  Buller,  J.,  on  circuit,  and  the  other  by 
the  Irish  Master  of  the  Rolls,  in  1802,  that  confessions 
to  a  Protestant  and  Roman  CathoUc  clergyman  respec- 
tively are  not  privileged  ;  and  in  the  fourth  the  judges  in 
banc  say  obiter  that  the  privilege  is  confined  to  the  cases 
of  counsel,  solicitor,  and  attorney.  How  far  a  particular 
form  of  religious  belief  being  disfavoured  by  law  at  the 
period  affected  the  latter  of  those  decisions,  is  not  easy 
to  say ;  but  both  of  them  leave  the  general  question  un- 
touched; and  on  R.  v.  Sparkes  being  cited  to  Lord 
Kenyon,  in  Du  Barre  v.  Livette  (a),  he  said,  **  I  should 
have  paused  before  I  admitted  the  evidence  there  ad- 
mitted.*'  He  however  decided  that  case  on  the  ground 
that  confidential  communications  to  a  legal  adviser  were 
distinguishable  from  others.  It  is  also  to  be  observed, 
that  die  subject  coming  incidentally  before  Best,  C.  J., 
in  Broad  v.  Pitt  (&),  very  shortly  after  JR.  v.  GUhanif 
he  referred  to  that  case  as  deciding  that  the  privilege  in 
question  did  not  apply  to  a  clergyman ;  but  added,  ^*  I, 

(«)  Skinn.  404.  (s)  4  T.  R.  753. 

(x)  Cited  in  Dm  Barri  v.  £t*  {a)  1  Peake,  77. 

«r//e,  1  Peake,  77.  (6)  3  C.  &  P.  619. 
(y)  Mac  Nally's  Evid.  253. 

Y  y2 
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for  one,  will  never  compel  a  clergyman  to  disclose  com- 
munications, made  to  him  by  a  prisoner;  but,  if  he 
chooses  to  disclose  them,  I  ehdll  receive  them  in  evi- 
dence." 

§  688.  There  cannot,  we  apprehend,  be  much  doubt, 
that  previous  to  the  Reformation  statements  made  to  a 
priest  under  the  seal  of  confession  were  privil^ed  from 
disclosure,  except  perhaps  when  the  matter  thus  com- 
municated amounted  to  high  treason.  In  the  old  laws 
of  Hen.  I.  (c)  is  this  passage,  ^^  Caveat  sacerdos  ne  de 
hiis  qui  ei  confitentur  peccata  sua  alicui  recitet  quod 
ei  confessus  est,  non  propinquis  nee  extraneis ;  quod  si 
fecerit,  deponatur,  et  omnibus  diebus  vite  sue  ignomi- 
niosus  per^rinando  poeniteat"  The  laws  of  Hen.  I. 
are  of  course  not  binding  per  se,  and  are  only  valuable 
as  guides  to  the  common  law :  but  it  is  otherwise  with 
the  statute  Articuli  Cleri  (9  Edw.  II.),  c.  10,  which  is 
as  follows  (d).'     '^Quandoque  aliqui  confugientes  ad 

ecdesiam dum  sunt  in  ecdesia  custodiuntur  per 

armatos  infril  cimiterium,  et  quandoque  infra  ecdesiam, 
ita  arte  quod  non  possunt  exire  locum  sacrum  caua& 
superflui  ponderis  deponendi,  nee  permitdtur  eis  neoes- 

saria  victui  ministrari.     JResponsio : dum  sunt  in 

ecclesi^  custodes  eorum  non  debent  morari  infr^  dmi- 
terium,  nisi  necessitas  vel  evasionis  periculum  hoc  re- 
quirat  Nee  arcentur  confugi  dum  sunt  in  ecclesia, 
quin  possint  habere  vite  neoessaria,  et  exire  libere  pro 
obsceno  pondere  deponendo.  Placet  etiam  Domino 
Regi  ut  latrones  appellatores,  quandocumque  voluerint, 

(c)  hegcB  Hen.  I.  c.  5,  §  17.  dress  of  the  House  of  Commons : 

(d)  The  above  venion  of  the  From  original  Records  and  sn- 
statute  is  taken  from  the  valoable  thentic  Manuscripts."  a..d.  1810, 
work  entitled  "Statutes  of  the  ettetf.f  and  differs  in  several  re- 
Realm,  printed  by  command  of  speets  from  that  given  by  Sir  £. 
his  Majesty,  King  Geoige  the  Coke  in  the  2nd  Institute. 
Third,  in  pursuance  of  an  Ad- 
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pOBsint  Bacerdotibus  sua  (acinora  confiteri ;  set  caveant 
confessores  ne  erranee  hujusmodi  appettatores  infarment" 
In  commenting  on  this  statute.  Sir  Edward  Coke,  writing, 
be  it  remembered,  after  the  Reformation,  expresses  him* 
self  as  follows  («) : — ''  Latrones  vel  appellatores.  This 
branch  extendeth  only  to  thieves  and  approvers  indicted 
of  felony,  but  extended  not  to  high  treasons :  for  if  high 
treason  be  discovered  to  the  confessor,  he  ought  to  dis- 
cover it,  for  the  danger  that  thereupon  dependeth  to  the 
king  and  the  whole  realm ;  therefore  this  branch  de- 
clareth  the  comikion  law,  that  the  privilege  of  confession 
extendeth  only  to  felonies :  And  albeit,  if  a  man  in- 
dicted of  felony  becometh  an  approver,  he  is  sworn  to 
discover  all  felonies  and  treasons,  yet  is  he  not  in  degree 
of  an  approver  in  law,  but  only  of  the  offence  whereof 
he  is  indicted  ;  and  for  the  rest,  it  is  for  the  benefit  of 
the  king,  to  move  him  to  mercy :  So  as  this  branch 
beginneth  with  thieves,  extendeth  only  to  approvers  of 
thievery  or  felony,  and  not  to  appeals  of  treason ;  for 
by  the  common  law,  a  man  indicted  of  high  treason 
could  not  have  the  benefit  of  clergy  (as  it  was  holden  in 
the  king*s  time,  when  this  act  was  made),  nor  any 
clergyman  privilege  of  confession  to  conceal  high  trea- 
son :  And  so  it  was  resolved  in  7  Hen.  V.  (Rot.  Pari, 
anno  7  Hen.  V.  nu.  13),  whereupon  friar  John  Ran- 
dolph, the  Queen  Dowager's  confessor,  accused  her  of 
treason,  for  compassing  of  the  death  of  the  king :  And 
so  was  it  resolved  in  the  case  of  Henry  Garnet  (Hil.  3 
Jac.),  superiour  of  the  Jesuits  in  England,  who  would 
have  shadowed  his  treason  under  the  privilege  of  con- 
fession, &c.;  and  albeit  this  act  extendeth  to  felonies 
only,  as  hath  been  said,  yet  the  caveat  given  to  the 
confessors  is  observable,  ne  erranice  informent'*  This 
passage  has  been  cited  to  prove  the  common  law  on  this 
subject ;  but  we  much  doubt  whether  the  caveat  at  the 

(e)  2  lost  629. 
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end  of  the  above  enactment  was  inserted  to  warn  the 
confessor  against  disclosing  the  secrets  of  the  penitent 
to  others.  The  grammatical  construction  and  context 
seem  to  shew  that  it  was  to  prevent  his  abusing  his 
privilege  of  access  to  the  criminal  by  conveying  infor- 
mation to  him  from  without,  and  the  clause  is  trans- 
lated accordingly  in  the  best  editions  of  the  statutes  (/). 

§  589.  If  the  refusing  to  hold  spiritual  communica- 
tions sacred  is  an  error,  an  opposite  and  greater  one  is 
the  attempt  to  confine  the  privilege  to  the  clergy  of 
some  particular  creed.  Courts  of  municipal  law  are  not 
called  on  to  determine  the  truth  or  merits  of  the  reli- 
gious persuasion  to  which  a  party  belongs ;  or  to  inquire 
whether  it  exacts  auricular  confession,  advises,  encou- 
rages, or  permits  it — ^the  sole  question  for  them  ought  to 
be  whether  the  party  who  bonS,  fide  seeks  for  spiritual 
advice  should  be  allowed  it  freely.  By  a  statute  of  New 
York  {g)y  **  No  minister  of  the  Gospel,  or  priest  of  any 
denomination  whatsoever,  shall  be  allowed  to  disclose 
any  confessions  made  to  him  in  his  professional  cha- 
racter, in  the  course  of  discipline  enjoined  by  the  rules 
or  practice  of  such  denomination.''  A  similar  statute 
exists  in  Missouri  (A) ;  and  the  like  prindple  is  recog- 
nized in  France  {%). 

4«.  Social.  §  590.  4\  SodoL    The  applications  of  this  principle 

Husband  and     to  social  life  are  few.    The  principal  instance  is  in  the 

^*  case  of  communications   between  husband  and   wife. 


(/)  See   the  edition  already  §  179,  who  adda,  **  Le  aysttee 

cited.    Alao  Ruffhead'a  edition  of  contraire  d6troirait  la  eonfiancc^ 

the  Statutea,  a.d.  1762.  qui   aeule    pent  amener  lo  ve- 

(g)   1   Greenl.  Evid.  {  247,  pentir,  en  donnant  an  pr^tre  ka 

note  (2),  4th  Ed.  apparencea  d'un  d^lateur  d*aii- 

(A)  Id.  tant  plaa  odieux  qu*i]  aerait  reT^tD 

(t)  Bonnier,  Traits  dea  Preavea,  d*an  caractto  8acr€." 
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Such,  says  Professor  Greenleaf(A),  '' belong   to  the 
class  of  privileged  cominunicatioDSy  and  are  therefore 
protected,  independently  of  the  ground  of  interest  and 
identity  which  precludes  the  parties  from  testifying  for 
or  against  each  other.    The  happiness  of  the  married 
state  requires  that  there  should  be  the  most  unlimited 
confidence  between  husband  and  wife;  and  this  con- 
fidence the  law  secures,  by  providing  that  it  shall  be 
kept  for  ever  inviolo^le ;  that  nothing  shall  be  extracted 
from  the  bosom  of  the  wife,  which  was  confided  there 
by  the  husband.    Therefore,  after  the  parties  are  sepa- 
rated, whether  it  be  by  divorce,  or  by  the  death  of  the 
husband,  the  wife  is  still  precluded  from  disclosing  any 
conversations  with  him;  though  she  may  be  admitted 
to  testify  to  facts  which  came  to  her  knowledge  by 
means  equally  accessible  to  any  person  not  standing  in 
that  relation."    The  recent  statute,  16  &:  17  Vict  c.  83,  16  &  17  Vicu 
which  renders  husbands  and  wives  competent  and  com- 
pellable witnesses  for  or  against  each   other   in  civil 
cases,  contains  the  special  enactment,  that  ^'No  hus- 
band shall  be  compellable  to  disclose  any  communica- 
tion made  to  him  by  his  wife  during  the  marriage,  and 
no  wife  shall  be  compellable  to  disclose  any  communi- 
cation made  to  her  by  her  husband  during  the  mar- 
riage (/)•''     And  the  evidence  of  neither  husband  nor 
wife  will  be  received  to  disprove  the  fact  of  sexual  inter- 
course having  taken  place  between  them(m) — a  rule 
justly  designated  by  Lord  Mansfield  as  **  founded  in 
decency,  morality,  and  policy  (n)."     But  secrets  dis-  Secrets  of  bon- 
closed  in  the  ordinary  course  of  business,  or  the  confi-  "j^  not^"ro?" 
dence  of  friendship,  are  not  protected  (o).  tected. 

(k)  1  Greenl.  Evid.§  254,  4th  340;  JR.  v.  Luffe,  8  East,  192; 

Ed.  R.  ▼.  Kea,  11  ItL  132;  Cope  v. 

(/)  See  that  statute  in  the  Ap-  Cope,  1  Moo.  &  R.  269. 
pendix,  No.  1.  (n)  Goodtoright  d.  Stevent  v. 

(m)  IL  v.  Reading,  Cas.  Temp.  Mots,  Cowp.  594. 
Hardw.  79 ;  R,  v.  Rookf  1  Wils.         (o)  See  the  judgment  of  Lord 
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Rejection  of  §  591.  Courts  of  justice,  as  has  been  shewn  in  the 

deradTforez-      Introduction  to  this    work(p)y    possess    an   inherent 
pense.  Tezation,  power  of  rejecting  evidence  tendered  for  the  purpose  of 

creating  expense,  or  causing  vexation  or  delay.  Such 
malpractices  are  calculated  to  impede  the  administration 
of  the  law,  as  well  as  injure  the  opposite  party. 

Kenyon  in  Wilson  v.  Rastall,  4  the  State  Trials  there  refeired  to. 
T.  R.  758,  and  the  cases  from  (p)  Introd.  sect  2,  §  47. 
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CHAPTER  IX. 


AUTHORITY  OF  RB8  JUDICATA. 

§  692.  The  maxim  "  Res  judicata  pro  veritate  acci-  Maxim  "  Res 
pitur  (p)''  is  a  branch  of  the  more  general  one^  "  Interest  i«rittto  Joel- 
reipublicsB  ut  sit  finis  litium;"  and  the  reasons  which  F^v*" 
have  led  to  the  miiversal  recognition  of  both  are  ex- 
plained in  the  Introduction  (q). 

%  593.  ''  Res  judicata/'  says  the  Digest  (r),  ''dicitur,  Ret  judicata. 
qu8B  finem  controversiarum  pronunciatione  judicis  acci- 
pit;  quod  vel  condemnatione  vel  absolutione  contingit'' 
But  in  order  to  have  the  effect  of  res  judicata  the  decision 
must  be  by  a  court  of  competent  jurisdiction,  concurrent 
orexclusive, — ''judicium  k  non  suo  judice  datum  nuUius 
est  momenti  (s)**  The  decisions  of  such  tribunals  are 
conclusive  until  reversed ;  but  no  decision  is  final  unless 
either  pronounced  by  a  tribunal  from  which  there  lies  no 
appeal,  or  the  parties  have  acquiesced  in  the  decision,  or 
the  time  limited  by  law  for  appeaUng  has  elapsed  (^). 
Moreover,  the  conclusive  effect  is  limited  to  the  actual 
point  decided — ^it  does  not  extend  to  any  matter  which 
came  collaterally  in  question,  though  within  the  juris- 
diction of  the  court;  nor  of  any  matter  incidentally 
cognizable ;  nor  of  any  matter  to  be  inferred  by  argu- 
ment, unless  perhaps  by  necessary  inference,  from  the 
judgment  (u). 

(p)  Co.  Litt.  103  a.  veriDg  the  opinion  of  tlie  judges 

{q)  Sect.  2,  ^  41,  43,  44.  to  the  House  of  Lords  in  the 

(r)  Dig.  lib.  42,  tit.  1, 1. 1 .  Duchett  of  Kingitan't  rote,  1 1  St 

(s)  10  Co.  76  b.  Tr.  261 ;  1  Rol.  Abr.  876 ;  Black- 

(0  Poth.  ObL  Part  4,  ch.  3,  ham'i  case,  1  Salk.  290^1 ;  R.  y. 

sect  3,  art.  1.  Knapiofft,  2  B.  &  C.  883;  Car' 

(If)  Per  De  Grey,  C.  J.,  deli-  ter  t.  James,  13  M.  &  W.  137. 
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Difierenoa  be-  ^  694.  The  principle  in  question  must  not  be  con- 
ttanihe  and  founded  with  the  rule  of  law  which  requires  records  to 
J^^i^V^vim  jjg  jj^  writing  (a;),  and  presumes  conclusively  that  they 

are  correctly  made(y).  The  mode  of  proving  judicial 
acts  is  a  very  different  thing  from  the  effect  of  those 
acts  when  proved,  and  the  rules  regulating  the  effect  of 
res  judicata  would  remain  exactly  as  they  are  if  the 
decisions  of  our  tribunals  could  be  established  by  oral 
testimony  (z).  In  truth,  the  record  of  a  court  of  justice 
consists  of  two  parts,  which  may  be  denominated  re- 
spectively the  substantive  and  judicial  portions.  In  the 
former — the  substantive  portion^ — the  court  records  or 
attests  what  has  been  done  by  itself,  or  taken  place  to 
its  knowledge.  To  this  unerring  verity  is  attributed  by 
law,  which  will  neither  allow  the  record  to  be  contra- 
dicted in  these  respects  (a),  nor  the  facts  thus  attested  to 
be  proved  in  any  other  way  than  by  production  of  the 
record  itself,  or  by  copies  verified  in  the  prescribed  man- 
ner (i), — "Nemo  potest  contra  recordum  verificare  per 
patriam  (c)." — "Quod  per  recordum  probatum,  non  debet 
esse  negatum  (£?)."  In  \h%  judicial  portion,  on  the  con- 
trary, the  court  expresses  its  judgment  or  opinion  on  the 
matter  before  it;  and  this  has  only  a  conclusive  effect 
between,  and  indeed  in  general  is  only  evidence  against, 


(x)  Part2,ch.3,8ect.l,^§211, 
212. 

(y)  Supra f  ch.  1,  sect  2,  sub- 
sect.  1,  §  329. 

(s)  The  ancient  laws  of  Wales 
required  in  general  the  testimony 
of  two  witnesses,  but  one  of  the 
exceptions  to  this  rule  was  the 
case  of  a  judge  respecting  his 
judgment.  **  If,"  says  the  Vene- 
dotian  Code,  bk.  2,  c.  4,  §  4, 
« one  of  two  parties  between 
whom  a  lawsuit  has  taken  place, 
deny  the  judgment,  and  the  other 


acknowledge  it,  the  statement  of 
the  judge  is  in  that  case  final  re- 
specting his  judgment. "  See  also 
the  Dimetian  Code,  book  2,  ch.  5, 
14. 

(a)  Co.  Lttt  260  a;  Finch, 
Law,  231 ;  Gilb.  £▼.  7,  4th  Ed.  ; 
4  Co.  71  a;  Litt.  R.  155;  HetL 
107;  1  East,  355;  2  B.  &  Ad. 
362. 

(b)  See  several  instances  col- 
lected, 1  Phill  Ev.441, 10th  Ed. 

(c)  2  JnsL  380. 

(d)  Branch,  Max.  186. 
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those  who  are  parties  or  privies  to  the  proceeding  («). 
The  distinction  rests  on  sound  reasons.  The  court  is 
bound  to  give  judgment  solely  according  to  the  argu* 
ments  used  and  the  evidence  adduced  before  it^  whether 
offered  in  chief  or  extracted  on  cross-exanunatioUy — de 
non  apparentibus  et  non  ezistentibus  eadem  est  ratio  (/); 
add  to  whichy  that  in  most  cases  the  party  against 
whom  judgment  is  pronounced  has  an  appeal  to  a  su- 
perior tribunal.  A  judgment  therefore  between  two  per- 
sons is  res  inter  alios  judicata  with  respect  to  a  third, 
who  was  neither  party  nor  privy  to  the  proceedings;  and 
is  res  inter  alios  acta  in  its  most  dangerous  form,  as 
being  apparently  attested  and  sustained  by  the  authority 
of  the  administrators  of  the  law.  Bentham  contends 
that  res  inter  alios  judicata  ought  to  be  admitted, 
and  its  weight  estimated  by  the  jury  (g) ;  but  without 
contending  that  the  cases  in  which  res  inter  alios  judicata 
is  receivable  as  evidence  between  third  parties  might 
not  properly  be  extended,  the  general  principle,  which 
runs  through  our  law,  requiring  the  best  evidence  (A), 
and  rejecting  all  evidence  where  there  is  no  reasonable 
and  proximate  connection  between  the  principal  and 
evidentiary  iacts  {%),  is  quite  as  applicable  to  res  judicata 
as  to  any  other  species  of  proof. 

§  695.  But  the  judgment  even  of  a  tribunal  of  com-  Jodgmeots 
petent  jurisdiction  may  be  null  and  void  in  itself,  in  rnd^oldln  re- 
respect  of  the  matter  contained  in  it  (j).     1.  When  the  tpectorthe 

"  matter  con- 

(«)  2  SmUh,  Lead.  Ca.  439—  3,  Art.  2,  §  1,  N.  18.  It  is  right  to  *""*^  "  ^°* 

441 ;  per  De  Grey,  C.  J.,  in  the  mention,  that  all  the  references  to 

Dueheu  of  Kingtt<m*i  eatCj  11  St.  Pothier's  Treatise  on  Obligations 

Tr.  261 ;  B.  N.  P.  231 — 2,  throughout  the  present  work,  are 

(/)  Introd.  sect.  2,  ^  38.  to  Evans's  edition,  as   the  best 

(g)  3  Benth.  Jud.  £v.  431 — 2.  known  in  this  country.    For  the 

(A)  Part  1,  ch.  1,  {§  87,  and  position  in  the  text  see  also  per 

8upra,  %  285.  Parke,  B.,  in  R.  v.  Biakemoref 

(0  Part  1,  ch.  1,  ^  88,  90.  2  Den.  C.  C.  420, 421. 
0')  Poth.Obl.Part4,ch.d»sect 


700  SECONDARY  RULES  OF  EVIDENCE. 

object  of  the  decision  it  pronounces  is  uncertain — sen- 
tentia  debet  esse  certa :  e.g.  a  judgment  condemning  the 
defendant  to  pay  the  plaintiff  what  he  owes  him  would 
be  void ;  though  it  would  be  suflScient  if  it  condemned 
the  defendant  to  pay  what  the  plaintiff  demanded  of  him, 
and  the  cause  of  demand  appeared  on  the  record  of  the 
proceedings  (A).  2.  When  the  object  of  the  adjudica- 
tion is  any  thing  impossible  (/) — ^'  lex  non  cogit  impos- 
sibilia  (m)/'  3.  When  a  judgment  pronounces  any  thing 
which  is  expressly  contrary  to  the  law,  i.  e.  if  it  declares 
that  the  law  ought  not  to  be  observed,— if  it  merely 
decides  that  the  case  in  question  does  not  fall  within  the 
law,  though  in  truth  it  does  so,  the  judgment  is  not  null, 
it  is  only  improper,  and  consequently  can  only  be  avoided 
by  the  ordinary  course  of  appeal  (n).  4.  When  a  judgment 
contains  inconsistent  and  contradictory  dispositions  (o). 
6.  When  a  judgment  pronounces  on  what  is  not  in  de- 
mand (p). — '^  Judex  non  reddit  plus,  qusUn  quod  petens 
ipse  requiritC^)/'  The  same  principles  apply  to  other 
Verdioti.  things  which  partake  of  the  nature  of  judgments.    Thus 

a  verdict  that  finds  matter  uncertainly  or  ambiguously  is 
insufficient  (r),  and  the  same  holds  when  it  is  inconsist- 
ent (s).  In  the  11  Hen.  IV.  2,  A.  pi.  3,  on  the  trial  of  a 
writ  of  conspiracy  against  two,  the  jury  found  one  guilty 
and  the  other  not,  whereupon  the  presiding  judge (Q  said 
to  them,  ''  Vous  gents,  vre  verdit  est  contrariant  en  luy 
m,  car  si  Fun  ne  soit  my  culp,  ambid  sont  de  rien  culp, 
p  c  q  le  bre  supp  q  ils  conspif  ensemble,  chesc  ove  aut, 
mes  pur  ce  que  vous  n'estes  appritz  de  ley,  soit  melior 
avi3  de  vre  verdit,  &;c."    So  if  a  verdict  pronounces  on 

(k)  Poth.  tJi  loc.  cU.  (p)  Poth.  in  ioc,  cU.  N.  24. 

(/)  Id.  N.  21.  (9)  2  iDst  2S6. 

(m)  Hob.  96.  (r)  Co.  Litt  227  a. 

(n)  Poth.  til  loc,  eU.  N.  22.  (t)  48  Edw.  III.  25  a. 

(o)  Poth.  in  loc.  cit.  N.  23 ;  (t)  The  book  lays  Thir.    Qu. 

Cooper  V.  Langdon,  10  M.  &  W.  Thiniing,  C.  J.,  or  Thirwit»  J.? 
785. 
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what  is  not  in  issue  (u).  A  verdict  concluding  against 
law  is  void  (x) ;  and  when  a  jury  find  matter  of  fact 
and  conclude  against  law,  the  verdict  is  good  and  the 
conclusion  ill  (y).  And  lastly,  of  awards.  It  is  a  prin-  AwanU. 
ciple  that  awards  must  be  certain  (z) ;  and  if  an  award 
contain  inconsistent  provisions  (a),  prescribe  what  is  im- 
possible (6),  or  direct  what  is  illegal  (c),  it  cannot  be 
enforced  by  action,  and  will  generally  be  set  aside  on 
motion. 


ve- 


§  696.  ''  Cum  quseritur,''  again  to  quote  from  the  In  whtt  cases 
Digest(d),  "  h«c  exceptio"  (scil.  rei  judicate)  "  noceat,  JSj^jf  Jip'7. 
kiecne?  inspiciendum  est,  an  idem  corpus  sit;  quantitas  riute acapitar 
eadem,  idem  jus ;  et  an  eadem  causa  petendi,  et  eadem  *^^  '^ 
conditio  personarum:   quse  nisi  omnia  concurrunt,  alia 
res  est"    The  principle  that  the  defence  of  res  judicata  i.  The  thing 
can  only  avail  in  case  the  second  demand  is  for  the  same  ^^"^  ^  ^ 

•^  same. 

thijy  as  the  first  must  not  be  understood  too  literally. 

For  instance,  although  the  flock  which  the  plaintiff 

demands  now  does  not  consist  of  the  same  sheep  which 

it  did  at  the  time  of  the  former  demand,  the  demand  is 

for  the  same  thing,  and  therefore  is  not  receivable  (e). 

But  the  chief  matter  to  be  attended  to  is,  whether  the  3.  The  portin 

person  whom  it  is  sought  to  affect  by  a  judgment  was  """  ^  ^ 

either  party  or  privy  to  the  proceedings  in  which  it  was 

given ;  in  which  case  alone  it  is  in  general  even  receivable 


(«)  1  LeoD.  67,  pL  86;  Hob. 
53;  1  Rol.  257. 

(«)  22  Asa.  pi.  60  ;  28  LL  pi. 
4;  Hob.  112— 13. 

(y)  Flowd.  114;  Dy.  106  b, 
nl.  20 ;  194  a,  pi.  32 ;  Jenk.  Cent. 
1,  caa.  35;  4  Mod.  10. 

(jt)  Watson  on  Awards,  204, 
3rd  £d. ;  Raasell  on  Arbitration, 
377. 

(a)  Rosa.  Arb.  202. 

(6)  Rusa.  Arb.   291 ;    Wats. 


Awards,  234,  3rd  Ed. 

(c)  Russ.  Arb.  398;  Wats. 
Awards,  234,  3rd  Ed. 

(J)  Dig.  lib.  44,  tit.  2,  U.  12, 
13,14.  SeealaoPotb.ObLPart4, 
e.  3,  sect.  3,  art.  4,  N.  40;  Bon- 
nier, Traits  dea  Preoves,  §  683 ; 
Code  Civil,  liv.  3,  tit.  3,  ch.  6, 
aect  3. 

(e)  Potb.  ObL  Part  4,  eh.  3, 
sect.  3,  art.  4,  f  1,  N.  41. 
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Ezceptioot— 
1.  Jodgmenti 


2.  Oiber  in- 
■taacei. 


Jadgmenti  to 
be  coDcluaive 
must  be 

pleaded,  if  there 
Le  opportnnity. 


in  evidence  against  him  (/).  It  is  on  this  principle  that 
judgments  in  criminal  cases  are  not  evidence  in  civil  (g\ 
or  vice  versa  (A)^  and  the  proceedings  on  an  indictment 
were  not  evidence  in  an  appeal  (t). 

§  697.  An  important  exception  to  this  role  exists  in 
the  case  of  judgments  in  rem,  i.  e.  *^  adjudications  pro- 
nounced upon  the  status  of  some  particular  subject 
matter,  by  a  tribunal  having  competent  authority  for  that 
purpose ( J);"  which  the  law,  from  motives  of  policy 
and  general  convenience,  has  invested  with  a  conclusive 
effect  against  all  the  world.  At  the  head  of  these 
stand  judgments  in  the  Exchequer  of  condemnation  of 
property  as  forfeited,  adjudications  of  a  Court  of  Ad- 
miralty on  the  subject  of  prize,  &c.  In  certain  instances 
also,  judgments  as  to  the  status  or  condition  of  a  par^ 
are  receivable  in  evidence  against  third  persons,  although 
not  conclusive.  Thus,  in  an  action  against  an  executor 
sued  on  a  bond  of  his  testator,  a  commission  finding  the 
testator  lunatic  at  the  time  of  the  execution  of  the  bond 
is  prim&  facie  evidence  against  the  plaintiff,  though  no 
party  to  it  (A).  And  by  analogy  to  the  general  rule  of 
res  inter  alios  acta,  judgments  and  judicial  proceedmgs 
inter  alios  are  receivable  on  subjects  of  a  public  nature, 
and  others  where  the  ordinary  rules  of  evidence  are  de- 
parted from  (2). 

§  698*  Conclusive  judgments  are  a  species  of  estoppel ; 
seeing  that  they  are  given  in  a  matter  in  which  the  person 


(/)  Supra,  f  594. 

(g)  See  Ttyl.  £▼.  §  1223 ; 
Stark.  £▼.  361,  4th  Ed. ;  2  Phill. 
£v.  27,  10th  Ed. 

(A)  Stark.  £v.  332,  4th  Ed. ; 
Tayl.  £▼.  ^  1223.  **  Acta  facta 
in  caxttk  civili  non  probant  in  ju- 
dicio  eriminali."    Maic.  de  Prob. 


Cond.  34,  N.  1. 

(i)  Samson  ▼.  Tardfy,  2  Keb. 
223. 

O')  2  Smith,  Lead.  Cat.  439. 

ik)  FauUkr  ▼.  SUk,  3  Campbi 
126;  Dane  ▼.  Lady  KirkwaU,  8 
C.  &  P.  683. 

(/)  Supnif  ch.  3. 
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against  whom  they  are  offered  as  evidence  has,  either 
really  or  constructively^  had  an  opportunity  of  being 
heard  and  disputing  the  case  of  the  other  side.  There 
is  certainly  this  difference,  that  estoppels  are  usually 
founded  on  the  voluntary  act  of  a  party,  whereas  it  is  a 
prsBsumptio  juris  that  ^'judicium  redditur  in  invitum(m)." 
According  to  foreign  jurists  judgments  partake  in  some 
degree  of  the  nature  of  contracts  (n) :  and  when  judg- 
ment has  been  obtained  on  a  bond,  no  other  action  can 
be  maintained  upon  the  bond  while  the  judgment  is  in 
force,  **  quia  transit  in  rem  judicatam  {o\J"  Like  other 
estoppels  by  matter  .of  record  and  estoppels  by  deed, 
judgments,  in  order  to  have  a  conclusive  effect,  must  be 
pleaded  if  there  be  opportunity,  otherwise  they  are  only 
cogent  evidence  for  the  jury  (p). 


§  699.  It  has  been  shewn  in  a  former  part  of  this  work,  jadgments  may 
when  treating  of  documentary  evidence,  that  the  general  ^*SKS****^ 
maxims  of  law,  "  Dolus  et  fraus  nemini  patrocinentur," 
*'  Jus  et  fraus  nunquam  cohabitant,"  **  Qui  fraudem  fit 
frustr^  agit,"  apply  to  the  decisions  of  tribunals  (q).  Lord 
Chief  Justice  De  Grey,  in  delivering  the  answer  of  the 
judges  to  the  House  of  Lords  in  the  Duchess  of  King- 
Stan's  case  (r),  so  frequently  referred  to  in  the  course  of 
this  chapter,  speaking  of  a  certain  sentence  of  a  spiritual 
court,  says,  **  If  it  was  a  direct  and  decisive  sentence 


(m)  Ca  Litt.  248  b ;  5  Co. 
28  b;  10  M94b. 

(n)  ''  Cette  importante  pr6- 
aomption  (autorit^  de  la  cbose 
jog^e)  86  rattachant  au  fond  du 
droit,  autant  qu'^  la  preuve,  lea 
regies  8ur  Teffet  des  jugementi, 
c'est  ^  dire  sur  lea  penonnea  et 
■or  les  objeta  aoxquela  elle  a'ap- 
plique,  repoeent  sur  lea  mdmea 
baaes  que  lea  r^lea  sur  Teffet  des 


conventions.  On  Ta  aouvent  dtt 
avec  TBMonjudiciig  contrahimus :" 
Bonnier,Trait^  des  Preuve8,§  680. 

(o)  PoUexf.  641.  See  also  6 
Co.  46  a. 

(p)  1  Smitb,  Lead.  Caa.  268, 
3rd  Ed.;  Tayl.  £v.  §  1216,  and 
tupniy  cb.  6,  aect  2,  §  526. 

(9)  Part  2,  ch.  3,  aect.  1 ,  §  220. 

(r)  11  SL  Tr.  262. 
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upon  the  point,  and,  as  it  stands,  to  be  admitted  as  con- 
clusive evidence  upon  the  court,  and  not  to  be  impeached 
from  within;  yet,  like  all  other  acts  of  the  highest 
judicial  authority,  it  is  impeachable  from  without: 
although  it  is  not  permitted  to  shew  that  the  court  was 
mistakefiy  it  may  be  shewn  that  they  were  misled.  Fraud 
is  an  extrinsic  collateral  act  which  vitiates  the  most 
solemn  proceedings  of  courts  of  justice."  Thus  on  an 
indictment  for  perjury  at  a  trial,  the  record  of  the  pro- 
ceedings with  the  finding  of  the  jury  and  judgment  of 
the  court  therepn  in  accordance  with  the  evidence  given 
on  that  occasion  by  the  accused,  is  no  defence  (0*  It  is 
perhaps  needless  to  add  that  a  supposed  judicial  record 
offered  in  evidence  may  be  shewn  to  be  a  forgery  («). 


Di6Bcu1tiet  in 
tbe  application 
of  the  above 
principles. 


§  600.  Such  are  the  general  principles  by  which  the 
important  subject  of  res  judicata  is  governed.  But  in 
their  application  difficulties  often  arise  in  practice.  The 
decisions  in  our  books  relative  to  the  admissibility  and 
effect  in  evidence  of  judgments,  decrees,  verdicts,  certifi- 
cates, and  other  judicial  and  quasi  judicial  proceedings, 
are  extremely  numerous  and  complicated ;  some  of  which 
it  would  not  be  easy  to  reconcile  with  the  received  doc- 
trines of  law  and  evidence,  and  whose  value  rests  solely 
on  the  authority  by  which  they  have  been  promulgated 
or  recognized. 


(0  Hob.  201 ;  TUut  Oatet'  cate,  10  Ha  St.  Tr.  1136—7. 
(«)  NoeU  y.  WelU,  1  Sid.  359. 
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PART   IV. 


CHAPTER  I. 

FOBBNSIC  PRACTICE  OF  COMMON  LAW  COI7BT6  WITH 

BBSPBCT  TO  EYIDENCE. 

§  601.  The  rules  of  evidence,  especially  such  as  relate  Rales  of  foren- 
to  evidence  in  caus&,  are  rules  of  laWj  which  a  court  or  "^unRevi™' 
judfi^  has  no  more  right  to  disre&:ard  or  suspend  than  d«nce  lets  in- 

*!.  ^      c  ^\r  X  X  *      1  r  ^L     fl"»W«  than 

any  other  part  of  the  common  or  statute  law  of  the  the  rules  of 
land  (a).  It  is  otherwise,  however,  with  those  which  ©▼i<J«ac«« 
regulate  forensic  practice;  for  although  the  mode  of 
receiving  and  extracting  evidence  is  governed  by  esta- 
blished rules,  a  discretionary  power  of  relaxing  them  on 
proper  occasions  is  vested  in  the  tribunal ;  and  indeed  it 
is  obvious  that  an  unbending  adherence  under  all  cir- 
cumstances to  rules  which  are  the  mere  forma  et  figura 
justitiae  would  prejudice  rather  than  advance  the  ends  of 
justice.  The  most  convenient  way  of  treating  the  pre- 
sent subject  will  be — first,  to  give  a  sketch  of  a  trial,  and 
then  examine  the  practice  relative  to  its  principal  inci- 
dents as  connected  with  the  matter  before  us. 

§  602.  Having  in  a  former  part  of  this  work  explained  1«.  Conne  of « 
the  nature  of  our  common  law  tribunal  for  the  trial  of 
facts,  and  the  respective  functions  of  judge  and  jury(i), 
the  course  of  a  trial  is  soon  described.    The  proceedings 
commence  with  a  short  statement  to  the  jury  of  the 

(a)  Part  1,  cfa.  1,  ^  80  and  86,  and  ch.  2,  §  116. 
(6)  Part  1,  ch.  1,  §§  82  ei  teq. 

zz 
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questioiis  they  are  assembled  to  try.  In  dvil  cases  this 
is  performed  by  the  plaiDtiff  if  he  appears  in  persoa,  by 
his  counsel  if  he  appears  by  counsel^  and  by  his  janior 
counsel  if  he  has  more  than  one ;  and  is  technically  termed 
**  opening  the  pleadings."  In  criminal  cases  a  summary 
of  the  charge  against  the  accused,  together  with  his  plea 
to  it  and  the  issue  joined,  is  stated  to  the  jury  by  the 
officer  of  the  court,  and  in  some  cases  by  the  counsel  for 
the  prosecution.  On  this  the  judge  decides  which  of  the 
contending  parties  ought  to  begin;  who  then,  either  by 
himself,  his  counsel^  or  senior  ooansel,  as  the  case  may 
be,  states  his  case  to  the  jury,  and  afterwards  adduces 
his  evidence  in  support  of  it.  In  criminal  cases^  where 
no  counsel  are  employed  for  the  prosecution,  the  prose- 
cutor cannot  address  the  jury,  and  the  evidence  is  gone 
into  at  once — for  in  contemplation  of  law  the  suit  is  that 
of  the  queen  (c).  The  opposite  party  is  then  heard  in 
like  order.  If  he  adduces  evidence  the  opener  has  a 
right  to  address  the  jury  in  reply;  but  in  prosecutions 
where  the  Attorney-General  appears  officmlly  he,  or 
bis  representative,  has  a  right  to  reply  whether  eridence 
is  adduced  or  not  (d).  Wheo,  however,  any  party  vio- 
lates the  rule  of  practice  by  stating  in  his  address  to  the 
jury  facts  not  already  in  evidence  and  adducing  none  to 
support  iheux  (e),  the  judge  may,  in  his  discretion,  allow 
a  reply  (/).  Where  a  fresh  case  is  set  up  by  the  re- 
sponding party,  i.  e.  a  case  not  merely  answering  the 
case  of  the  party  who  b^an,  and  evidence  is  adduced 
to  support  such  fresh  case,  the  party  who  began  may 
adduce  proof  of  a  rebutting  case;  his  adversary  has 

(0  See  Part  2,  ch,  1,  sect.  ^  (e)  Part  1,  ch.  1,  §  9i. 

§  178.  (/)  Crerar  v.  Sodo,  1  M.&M. 

(d)  Resolutions  of  the  judges,  85 ;  FaUh  v.  M'lntyn,  7  C.  & 

7  C.  ft  P.  676,  Res.  5;  it  v.  P.  44.    The  notion  tbat  dui la*/ 

Horne,  20  Ho.  St  Tr.  660  —  be  claimed  as  a  right  cannot  be 

664;  K. T. RaMige,  1  W. BLd;  sapporled. 
A.  V.  Manden,  1  M.  &  M.  439. 
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then  a  special  reply  on  the  new  evidence  thus  adduced, 
and  the  opener  a  general  reply  on  the  whole  case.  The 
party  i^ainst  whom  real  or  documentary  evidence  is 
used  has  a  right  to  inspect  it,  and  if  no  objection  ap- 
pear, it  will  be  read  to  the  jury  by  the  officer  of  the 
court  And  the  party  agamst  whom  any  witness  is  exa* 
mined  has  a  right  to  ^^  cross-examine"  him :  after  which 
the  party  by  whom  he  is  called  may  ^  re-examine"  him, 
but  only  as  to  matters  arising  out  of  the  cross-exami- 
nation. The  court  and  jury  also  put  questions  to  wit^ 
nesses,  and  inspect  all  media  of  proof  adduced  by  either 
side.  The  court  is  not  only  not  bound  by  the  rules  of 
practice  relative  to  the  manner  of  questioning  witnesses, 
and  the  order  of  receiving  prooft,  but  may  in  its  discre- 
ticm  dispense  with  them  in  fevour  of  parties  or  counsel. 
During  the  whole  course  of  the  trial  the  judge  determines 
all  questions  of  law  and  practice  which  arise :  and  here 
the  general  rule  is,  that  on  an  objection  being  taken  on 
a  matter  of  law  or  point  of  practice,  all  the  counsel  en- 
gaged on  the  side  making  the  objection  are  heard,  then 
all  those  on  the  other  side,  and  then  the  senior  counsel  of 
the  party  making  the  objection  is  heard  in  reply.  If  the 
admissibility  of  evidence  depends  on  any  disputed  &ct 
the  judge  must  determine  it,  and  for  this  purpose  go 
into  proois,  if  necessary  (^). 

§  603.  The  common  law,  if  not  natural  right  of  appear-  ADdent  (trac- 
ing by  counsel,  was  long  subject  to  a  remarkable  excep-  ^,J2i^lS- 
tion,  i.  e.  in  the  case  of  persons  indicted  or  impeached  min»l  cm«»- 
for  treason  or  felony.    It  was  otherwise  on  prosecutions 
for  misdemeanor  (A) ;  as  also  on  appeals  of  felony  (i) : 
and  even  on  indictments  or  impeachments  for  treason 
or  felony  the  exception  was  confined  to  cases  where 

(g)  Part  1,  ch.  1,  §  82.  48 ;  9  Edw.  IV.  2,  pi.  4;  8  Ho. 

(A)  6  Ho.  St.  Tr.  797.  St.  Tr.  726 ;  Staundf.  PL  Cor. 

(i)  Dr.  &  Stad.  Dial.  2,  ch.      lib.  2,  c.  63. 

zz2 
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the  accused  pleaded  the  general  issue,  and  did  not 
extend  to  preliminary  or  collateral  matters;  such  as 
pleas  to  the  jurisdiction  (A),  pleas  of  sanctuary  (Z),  or 
of  autrefois  acquit  (m),  the  trial  of  error  in  feet  to  re- 
verse outlawry  (n)y  issues  on  identity  when  brought  up 
to  receive  judgment,  &c.  (p).  And  even  on  the  trial 
of  the  general  issue,  if  a  point  of  law  arose  which  the 
court  considered  doubtful,  they  assigned  the  accused 
counsel  to  argue  it  on  his  behalf  (;?).  For  the  refusal 
of  counsel  to  accused  persons  in  these  cases,  the  moat 
serious  and  important  which  can  come  before  a  court 
of  justice,  several  reasons  are  assigned  in  our  old 
books.  1.  That  trial  of  the  general  issue  is  a  trial 
not  of  matter  of  law,  but  of  matter  of  fact,  which  must 
be  better  known  to  the  accused  than  to  counsel  (9): 
an  argument  which  manifestly  proves  too  much — for 
if  worth  anything  it  is  applicable  to  every  cause,  civil 
and  criminal,  unless  where  a  point  of  law  is  expressly 
raised  by  demurrer  or  other  proceeding  where  the  fects 
are  taken  for  granted.  2.  That  the  accused  ought  not 
to  be  convicted  unless  his  guilt  is  so  manifest  that 
defence  by  any  counsel,  however  able,  would  be  hope- 
less (r).  One  would  naturally  suppose  that  a  defence 
which  is  hopeless  must  necessarily  be  harmless  to  the 
opposite  side.  3.  That  if  counsel  were  allowed  in  such 
cases  they  would  raise  trivial  objections,  and  so  the 
proceedings  go  on  ad  infinitum  {$) :  an  open  departure 
from  the  ancient  maxim  of  law, ''  De  morte  hominis  nulla 


(fc)  11  Ho.  St.  Tr.  523— 626.  Hen.  VII.  26,   A.;   5    Id.  6; 

(/)  Humfrey  Stafford's  case,  1  Staundf.  PL  Cor.  lib.  2,  cap.  63; 

Hen.  VII.  26,  A.  2  Hawk.  P.  C.  401. 

(ni)  41  Ass.  pi.  9.  (q)  Staundf.  PI.  Cor.  lib.  2,  c. 

(n)  Burgessa  case,  Cro.  Car.  63 ;  Fincb,  Law,  386. 

366.  (r)  3  Inst  29  and  137. 

(o)  RaicUffe's  case.  Post   Cr.  («)    1 1    Ho.    St.    Tr.  525 ; 

Law,  40 ;  18  Ho.  St.  Tr.  434.  Staundf.  PL  Cor.  lib.  2,  e.  63. 

ip)  9  Edw.  IV.  2,  pL  4;  1 
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est  cuDctatio  longa(0."  The  best  answer  to  it  how- 
ever  is  that  since  counsel  have  been  allowed  in  treason 
and  felony  no  such  consequence  has  followed.  4.  That 
counsel  were  unnecessary,  it  being  the  duty  of  the  court 
to  be  counsel  for  the  prisoner  (tc) :  a  wretched  mis- 
application of  a  noble  constitutional  maxim,  namely, 
that  if  an  accused  person  has  no  counsel  it  is  the  duty 
of  the  court  to  see  that  he  does  not  suffer  for  want  of 
counsel  —  i.  e.  to  give  him  the  benefit  of  any  point 
of  law  in  his  favour,  though  through  ignorance  he  can* 
not  himself  take  advantage  of  it,  to  see  that  he  is  not 
oppressed  by  the  legal  ingenuity  of  the  opposing  advo- 
cates, and  generally  to  secure  him  a  fair  trial  (x).  But 
it  is  not  possible,  and  would  be  indecorous  if  it  were,  for 
the  court  to  act  as  counsel  in  the  ordinary  sense  of  the 
term — for  the  accused  or  any  one  else — in  other  words, 
to  combine  the  incompatible  functions  of  judge  and  advo- 
cate. Besides,  although  counsel  were  always  allowed  in 
cases  of  misdemeanor,  we  are  not  aware  that  when  a 
person  accused  of  a  misdemeanor  is  undefended  by  coun- 
sel, the  court  is  exonerated  firom  the  duty  of  seeing  that 
he  is  convicted  according  to  law.  5.  That  if  the  party 
defend  himself,  his  conscience  will  perhaps  sting  him  to 
utter  the  truth,  or  at  least  his  gesture  or  countenance 
shew  some  signs  of  it,  and  if  they  do  not,  still  his  speech 
may  be  so  simple  that  the  truth  shall  be  thereby  dis- 
covered sooner  than  by  the  artificial  speech  of  learned 
men  (y).  When  a  prisoner's  conscience  stings  him  to 
utter  the  truth,  the  natural  course  for  him  is  to  plead 
guilty,  and  not  reserve  the  disburdening  of  it  for  the 
jury ;  and  for  one  man  who  in  a  case  of  anything  like 

(0  See  Co.  Litt  134  b.  Ho.  St  Tr.  466,  note ;   6  Id. 

(«)  3  Inst.  29  and  137;  Dr.  516,  note, 

and  Stud.  Dial.  2,  ch.  48.  (y)  Staondf.  PI.  Cor.  lib.  2,  c. 

(x)  That  this  is  the  true  mean-  63 ;  Finch,  Law,  386 ;  2  Hawk, 

ing  of  the  maxim  that  the  judge  P.  C.  400. 
is  the  prisoner's  counsel,  see  5 
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difficulty  has  sufficieDt  sense  and  nerve  to  defend  him- 
self with  dearaess  and  effect,  twenty  wodd  ii^are  eyen 
a  good  cause  by  their  ignorance  and  confumon. 

AltojiioM  ef-        §  604.  It  18  not  worth  while  to  discuss  the  origin  of 

Kcent  times,      this  practice — ^whetiier  it  formed  part  of  the  antient  coin- 

mon  law,  or,  like  many  other  abuses,  crqpt  in  gradually  (i^). 
We  certainly  find  the  practice  dearly  stated  as  aboTe 
so  early  as  the  reign  of  Edward  the  Fourth  (a) ;  «nd 
from  thence  down  to  the  alteration  of  the  law  after 
the  Revolution  of  1688,  the  prayer  of  counsd  by  the 
prisoner  and  the  refusal  of  it  by  the  court  formed  die 
regular  prologue  to  every  state  trial  (6).    At  that  period 

7  &  8  WiU.       a  serious  blow  was  aimed  at  it  by  the  stat  7  &  8  Will. 

IU.C3.  jjj    ^    3^  ^jji^  j^ftgj  redting  that  "nothing  is  more 

just  and  reasonable  than  that  persons  prosecuted  for 
high  treason  and  misprision  of  treason,  whereby  the 
liberties,  lives,  honour,  estates,  blood,  and  posterity  of 
the  subjects,  may  be  lost  and  destroyed,  should  be 
justly  and  equally  tried,  and  that  persons  accused  as 
offenders  therein  should  not  be  debarred  of  all  just  and 
equal  means  for  defence  of  their  innocencies  in  such 
cases;"  enacts  that  every  person  so  accused  and  indicted, 
arraigned,  or  tried  for  any  treason,  whereby  any  cor- 
ruption of  blood  may  ensue,  &c.,  or  misprision  of  such 
treason,  shall  be  received  and  admitted  to  make  their 
full  defence  by  counsd  learned  in  the  law.  A  like  law 
was  extended  to  parliamentary  impeachments  by  20 
Geo.  II.  c.  30.  By  39  &  40  Geo.  III.  c  93,  and  6  t 
6  Vict  c.  61,  s.  1,  treasons  where  the  overt  act  chaiiged 
is  the  actual  assassination  of  the  sovereign,  or  other 
offence  against  his  person,  are  taken  out  of  the  protec- 

{g)  Vide  Mirrour  of  Justices  Hen.  IV.  85  b,  pi.  4. 

chap.  3,  sect.  1 ;   and  Dr.  and  (6)  See  the  State  TiuJi  p» 

Stud.  Dial.  2,  c  4S.  aim.  Several  of  these  cases  ire  ool- 

(a)  9  Edw.  IV.  2,  pi.  4.    See  lected,  5  Ho.  St  IV.  4S6»  el  «f* 

also   per  Gascoigne,   C.  J.,    7  (note). 
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tion  of  that  fltatute  and  left  to  be  tried  as  in  case  of 
murder. 

^  605.  Although  the  7  &  8  Will.  III.  c.  3,  did  not  Modern  prao- 
extend  to  cases  of  felony^  yet  a  practice  gradually  grew  febny.*'"*  ^ 
up  during  the  last  century,  which  continued  until  die 
reign  of  WDliam  the  Fourth ;  by  which  the  counsel  for 
a  prisoner  were  allowed  to  advise  him  during  his  trial, 
take  points  of  law  in  his  favour,  examine  and  cross* 
examine  witnesses  on  his  behalf;  in  short,  do  everything 
except  address  the  jury  in  his  defence.     But  by  the 
6  &  7  Will.  IV.  c.  1 14,  the  whole  anomaly  is  removed.  6  &  7  Will. 
By  that  statute,  after  reciting  that  "  it  is  just  and  rea*  ^^'  «•'**• 
sonable  that  persons  accused  of  ofiences  f^inst  the  law 
should  be  enabled  to  make  their  ftill  answer  and  de- 
fence to  all  that  is  alleged  against  them,''  enacts  in  its 
first  section  that ''  all  persons  tried  for  felonies  shall  be 
admitted,  after  the  close  of  the  case  for  the  prosecution, 
to  make  full  answer  and  defence  thereto,  by  counsel 
learned  in  the  law,  or  by  attorney  in  courts  where  at- 
torneys practise  as  counsel."    The  second  section  con-^ 
tains  somewhat  similar  provisions  with  respect  to  sum«^ 
mary  convictions. 

§  606.  After  the  passing  of  this  statute  several  of  the  ComtractioD  of 
judges  ruled  that,  when  an  accused  person  defends  him-  ^^^  ^^tate. 
self  he  may  state  in  his  defence  what  facts  he  thinks 
proper,  and  although  he  adduce  no  evidence  to  prove 
them  the  jury  may  weigh  the  credit  due  to  his  state- 
ment ;  but  that  counsel  who  defend  prisoners  are  bound 
by  the  rule  of  practice  in  civil  cases,  viz.  only  to  state 
such  facts  as  they  are  in  a  condition  to  establish  by 
evidence  (c).  According  to  this  dogma,  when  a  pri- 
soner's defence  rests,  as  it  often  necessarily  must  rest, 
on  an  explanation  of  apparently  criminating  circum- 

(e)  R,  V.  Beard,  8  C.  ft  P.      Rob.  229;   R,  v.  Burrom^  Id, 
142;   JR.  V.  Butchar,  2  M.  &      124. 
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stances^  his  employing  counsel  causes  his  defence  to  be 
suppressed — a  state  of  things  hardly  contemplated  by 
the  framers  of  the  statute,  and  certainly  at  variance  with 
the  principles  of  natural  justice.  It  is  sought  to  defend 
this  anomalous  proceeding  on  the  ground  that  the  coun- 
sel for  the  accused  may  put  his  client's  defence  before 
the  jury  in  a  hypothetical  form ;  but  how  feebly  does 
this  tell  in  comparison  with  a  straightforward  explana- 
tion !  Some  judges  have  sought  to  qualify  the  rule  by 
allowing  the  accused  to  make  a  statement  of  the  facts 
he  deems  essential,  leaving  it  to  be  commented  on  by 
his  counsel  (d) ;  but  this  course  has  not  been  followed  by 
other  judges,  and  the  practice  on  the  subject  is  un- 
settled. It  is  worthy  observation  that  in  cases  of  trea- 
son the  prisoner  is  not  only  allowed,  but  invited  by  the 
court,  to  address  the  jury  afler  his  counsel  have  spoken 
for  him  {e). 


2^  Principal 
iDcidents  of  a 
triaU 

1.  Ordering 
witnesMS  out 
of  court. 


§  607.  Proceeding  to  the  second  part  of  our  subject: 
the  first  incident  connected  with  a  trial  requiring  parti- 
cular notice  is  the  practice  of  ordering  witnesses  out  of 
court  When  concert  or  collusion  among  witnesses  is 
suspected,  or  there  is  reason  to  apprehend  that  any  of 
them  will  be  influenced  by  the  statements  of  counsel  or 
the  evidence  delivered  by  others,  the  ends  of  justice 
require  that  they  be  examined  apart;  and  the  court 
will  proprio  motu,  or  on  the  application  of  either  party, 
order  all  the  witnesses,  except  the  one  under  examina- 
tion, to  leave  court.  This  practice  is  probably  coeval 
with  judicature.  "  Si  necessitas  exegerit,"  says  Fortes- 
<^u6(/)>  ^'  dividantur  testes,  donee  ipsi  deposuerint  quic- 


(d)  R,  T.  MaUngs,  8  C.  &  P. 
242 ;  R.  V.  Walkling,  Id,  243 ; 
R.  V.  Cliford,  2  Car.  &  K.  206. 

(c)  See  R,  ▼.  Watson,  32  Ho. 
St  Tr.  538 ;  R,  v.  ThUtletoood, 


33  Id.  894;  K.  v.  Imgs,  Id. 
1107;  R.  V.  ColUfu,  5  C.  &  P. 
311;    R.  v.  FraU,  9   Id,   161, 

(/)  Forteacae  de  Laud.  c.  26. 
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qaid  velint,  ita  quod  dictum  unius  non  docebit^  aut  con- 
citabit  eorum  alium  ad  consimiliter  testificandum."  The 
better  opinion,  however,  seems  to  be  that  this  is  not 
demandable  ex  debito  justitus  {g) ;  and  there  may  pos- 
sibly be  cases  where  it  would  be  judicious  to  refuse  it. 
The  rule  does  not,  it  seems,  extend  to  the  parties  in  the 
<»use(A),  nor,  at  least  in  general,  to  the  attornies  engaged 
in  it  {%).  A  witness  who  disobeys  such  an  order  is  guilty 
of  contempt,  but  the  judge  cannot  reiiise  to  hear  his 
evidence  on  that  account  (A),  although  tlie  circumstance 
is  matter  of  remark  to  the  jury.  In  revenue  cases  in  the 
Exchequer,  indeed,  it  is  said  his  evidence  is  imperatively 
excluded  (/).  And  in  order  to  prevent  communication 
in  such  cases,  between  witnesses  who  have  been  ex- 
amined and  those  awaiting  examination,  it  is  a  rule  that 
the  former  must  remain  in  court,  or  at  least  be  watched 
until  the  latter  are  examined.  Where  the  first  witness 
examined  was  a  respectable  female,  and  some  indelicate 
evidence  was  expected  to  be  given  by  the  others,  it  was 
arranged  that  she  should  be  taken  out  of  court  and  kept 
under  surveillance  in  a  separate  apartment  (m). 

%  608.  Next,  with  respect  to  the  Ordo  Incipiendi,  or  3.  Ordo  indpi- 
Order  of  Beginning.    This  is  known  in  practice  as  the  ^„^'^'****^ 
''Right  to  Begin:"  not  a  very  accurate  expression — 
for  it  assumes  that  beginning  is  always  an  advantage, 
whereas  it  is  often  quite  the  reverse.    There  are  few 

{g)   See   the    cases    collected  referred  to;  and  per  Lord  Cainp- 

1  Greenl.  £▼.   §  432,  4th  Ed.;  bell  in  delivering  the  jadgment  of 

Tayl.  Et.  §  1025.  the  court  in  Cobbett  v.  Hudson,  I 

(A)    Chamock  v.    Dewitigt,  3  Ell.  &  B.  14. 
Car.  &  K.  378.  (/)  Rose.  Cr.  Et.  163, 3rd  Ev.; 

(i)  Pomeroy  y,  BaddeUy,  Ry.  Greenl.  Ev.  in  loc.  cit  and  Tayl. 

&  M.  430;  Everett  v.  Lownham,  £v.  §  1026. 

5  Car.  &  P.  91.  (m)  Streeten  ▼.  Black,  Gnildf. 
(k)  Chandler  y.  Home,  2  Moo.  Sum.  Ass.  1836,  cor.  Lord  Abin- 

6  R.  423 ;  Cook  ▼.  Nethercote,  6      ger,  C.  B.,  MS. 
C.  8t  P.  743,  and  the  cases  there 
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heads  of  praotioe  more  unaettled  than  this,  and  on 
which  a  fauger  nnmber  of  itreconcilahle  dedsions  faa^ve 
taken  place.  It  is  sometinies  said  that  as  the  plantiff 
is  the  party  who  brings  the  ease  into  cooit,  it  is  natural 
Aat  he  should  be  first  heard  with  his  complaiirt ;  and 
in  one  sense  of  the  word  the  plaintiff  always  b^ns, 
as  without  a  single  exception  the  fdieadiDgs  are  opened 
by  him  or  his  counsel,  and  never  by  the  defendant 
or  his  counsel.  But  as  is  agreed  on  all  hands  that 
the  order  of  proving  depends  on  the  burden  of  proof; 
if  it  appears  on  the  statement  of  the  pleadings,  or 
whatever  is  analogous  to  pleadings,  that  the  plaintiff 
has  nothing  to  prove  —  that  the  defendant  has  ad- 
mitted every  ftct  alleged,  and  takes  on  himself  to  prove 
something  which  will  defeat  the  plaintiff^s  claim,  he 
ought  to  be  allowed  to  begin,  as  the  burden  of  proof 
then  lies  on  him.  The  authorities  on  this  subject  pre* 
sent  almost  a  chaos.  Thus  much  is  certain,  that  if  the 
onus  of  proving  the  issues,  or  even  any  one  of  the 
issues,  however  numerous,  lies  on  the  {Jaintiff,  he  is 
entitled  to  begin  (a) :  and  it  seems  that  if  the  onus 
of  proving  all  the  issues  lies  on  the  defendant,  and 
the  damages  which  the  plaintiff  could  legally  recover 
are  either  nominal  or  mere  matter  of  computation^  here 
also  the  defendant  may  begin  (o).  But  the  diflSculty  is, 
where  the  burden  of  proving  the  issue,  or  all  the  issues 
if  more  than  one,  lies  on  the  defendant,  and  the  onus  of 
proving  the  amount  of  damage  lies  on  the  plaintiff.  A 
series  of  cases,  (not  an  unbroken  series,  for  there  were 
several  authorities  the  other  way),  concluding  with  that 
of  Cotton  V.  James  (p),  in  1829,  established  the  position, 
that  the  onus  of  proving  damages  made  no  difference, 

(ft)  Wood  V.  PringU,  1  Moo.  (o)  Fowler  ▼.  Cotter,  1  M.  Ik 

&  R.  277;  Jamei  ▼.  SaUer,  Id.  M.  241. 

501 ;  Curtu  ▼.  Wheeler,  4  C.  &  (p)  3  C.  &  P.  505;  1  M.  & 

P.  196;  WiUiamv.  Thomat,  Id.  M.  278. 
234. 


FOBBNSIO  PBACnCB  BB8PBCTINO  BYIBBNOB.  715 

and  that  under  such  circumstanoes  the  defendant  ought 
to  b^in.  Of  these  the  most  remarkable  is  that  of  Cooper 
V.  Wahlejf{q\  in  Dec.  1828;  where  it  was  held  by  Lord 
Tenterden,  C.  J.,  Bayley,  Littledale  and  J.  Parice,  JJ^ 
that  in  an  action  by  a  sui^eon,  for  libel,  in  imputing  \o 
him  unskilfulness  in  performing  a  surgical  operation,  if 
the  defendant  pleads  a  justification  he  is  entitled  to 
begin.  Thus  matters  stood  until  the  case  of  Carter  v. 
Jones  (r),  in  1833,  which  also  was  an  action  for  libel,  to 
which  a  justification  was  pleaded,  and  on  the  right  to 
begin  being  claimed  by  ihe  defendant,  Tindal,  C.  J«, 
before  whom  the  case  was  tried,  said  that  a  rule  on  the 
subject  had  been  come  to  by  the  judges.  He  then  stated 
verbally  the  nature  of  that  rule,  but  his  language  is  given 
very  differently  in  the  two  reports  of  the  case.  In  the 
6  Carrington  &  Payne,  it  is  thus :  ''  The  judges  have  come 
to  a  resolution  that  justice  would  be  better  administered 
by  altering  the  rule  of  practioe,  in  the  respect  alluded  to^ 
and  that,  in  future,  the  plaintiff  should  begin  in  all  ac* 
tions  for  personal  injuries,  and  also  in  slander  and  libel, 
notwithstanding  the  general  issue  may  not  be  pleaded, 
and  the  affirmative  be  on  the  defendant.  *  *  *  *  It  is 
most  reasonable  that  the  plaihtiff,  who  brings  the  case 
into  court,  should  be  heard  first  to  state  his  complaint." 
In  the  1  Moody  &  Robinson,  it  is  thus :  **  A  resolution 
has  recently  been  come  to  by  all  the  judges,  that  in  cases 
of  slander,  libel,  and  other  actions,  where  the  plaintiff 
seeks  to  recover  actual  damages  of  an  unascertained 
amount,  he  is  entitled  to  begin,  although  the  affirmative 
of  the  issue  may,  in  point  of  form,  be  with  the  defen- 
dant" Many  questions,  as  might  have  been  expected, 
arose  as  to  the  extent  of  this  rule,  and  especially  its  ap- 
plicability to  actions  of  contract ;  but  a  new  light  was 
thrown  on  the  whole  subject  by  the  case  of  Mercer  v. 

(q)  3  C.  &  P.  474;  I  M.  &  (r)  6  C.  &  P.  64;  1  Moo.  8t 

M.  248.  R.  281. 
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Whall{s)y  which  came  before  the  Court  of  Queen's 
Bench  in  1845.  Lord  Denman,  C.  J.^  in  delivering  the 
judgment  of  the  court,  stated  that  the  rule  promulgated 
by  Chief  Justice  Tindal  in  Carter  v.  Jimes  had  ori- 
ginally been  reduced  to  writing,  and  s^ed  with  the 
initials  of  several  of  the  judges,  and  was  then  in  his  own 
possession ;  that  its  terms  were,  that  ^*  in  actions  for  libel, 
slander,  and  injuries  to  the  person,  the  plaintiff  shall 
begin,  although  tlie  affirmative  issue  is  on  defendant" 
His  Lordship  added  that,  that  rule  was  not  at  all  in- 
tended to  introduce  a  new  practice,  but  was  declaratory 
or  restitutive  of  the  old,  which  had  been  broken  in  on 
by  Cooper  v.  Waklej/y  and  that  dass  of  cases  (^).  Since 
Mercer  v.  Wholly  the  subject  seems  better  understood : 
and  whether  the  rule  in  Carter  v.  Jones  is  to  be  con- 
sidered as  declaratory  or  enacting,  it  certainly  is  a  great 
step  in  the  right  direction,  of  restoring  to  the  plaintiff  his 
natural  right  of  beginning  whenever  he  really  has  any 
thing  to  prove.  In  some  instances  the  right  to  begin  is 
regulated  by  statute  (te). 

Erroneous  ^  609.  Much  of  the  confusion  and  inconsistent  ruline 

r         I  t* 

to  the  onier  of    ^^  ^^^  subject  may  be  traced  to  a  notion  which  formerly 
begiDoiog,  bow  prevailed,  viz.  that  the  order  of  beginning  was  exclusively 

to  be  determined  by  the  judge  at  Nisi  Prius,  and  conse- 
quently that  the  court  in  banc  would  not  interfere  to 
rectify  any  mistake,  however  gross,  which  might  be  com- 
mitted in  this  respect  (ir).  It  would,  it  was  argued,  lead 
to  much  litigation  and  vexation  if  motions  for  new  trials 

(s)  5  Q.  B.  447.  that  it  waa  declaratory  in  its  na- 

{t)  It  is  remarkable,  that  in  all  ture. 
the  cases  decided  on  the  construe-  (u)  See  15  &  16  Vict.  c.  S3, 

tion  of  this  rule,  and  they  are  s.  41. 

very  numerous,  between  1 833  and  (t)  Bird  v,  Hfggnucm,  2  A.  & 

1845,  it  is  not  once  stated  by  any  E.  160;  Burrel  v.  Nicholton,  I 

judge,  nor  is  there  a  single  ex-  Moo.  &  R.  304;  per  Rolfe,  B. 

pression  to  be   found  implying  in  Athby  y.  Batetf  15  M.  &  W. 

506. 
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were  entertained  on  sach  a  ground ;  especially  as  since 
the  wrong  decision  of  the  judge  must  be  founded  on 
a  misconception  of  the  burden  of  proof,  he  would  in 
all  likelihood  carry  that  erroneous  view  into  his  direc- 
tion to  the  jury,  in  which  case  a  new  trial  would  be 
grantable  ex  debito  justitise  for  an  inversion  of  the  onus 
probandi.  But  in  many  cases  the  allowing  the  wrong 
party  to  begin  might  be  productive  of  the  greatest  mis- 
chief,  although  followed  by  an  unimpeachable  summing 
up;  and  a  series  of  authorities  have  now  settled,  that 
where  the  ruling  of  the  judge  with  reference  to  the  ordo 
incipiendi  is  not  only  erroneous  in  the  judgment  of  the 
court  in  banc,  but  that  **  clear  and  manifest  wrong"  has 
resulted  from  that  ruling,  a  new  trial  will  be  granted  by 
the  court,  not  as  matter  of  right,  but  as  matter  of  judg- 
ment (y). 

§  610.  The  right  to  begin  is  sometimes  an  advantage,  Advanugeand 
sometimes  the  reverse.     It  is  an  advantage  to  a  party  ^\^^^^ 
who  has  a  strong  case  and  good  evidence,  as  it  enables  ^P°* 
him  to  make  the  first  impression  on  the  tribunal,  and  if 
evidence  is  adduced  by  the  opposite  side  entitles  him  to 
reply,  thus  giving  the  last  word.     But  if  the  case  of  a 
party  be  a  weak  one,  if  he  has  only  slight  evidence  to 
adduce  in  support  of  it;  or  perhaps  none  at  all,  and  goes 
to  trial  on  the  chance  (if  defendant)  of  the  plaintiff  being 
nonsuited,  or  that  the  case  of  the  opposite  party  may 
break  down  through  its  own  intrinsic  weakness,  or  trust- 
ing to  the  effect  of  an  address  to  the  jury,  the  necessity 


(y)  Geach  ▼.  Ingall,  14  M.  & 
W.  95;  Edwards  v.  Matthewt, 
11  Jur.  398;  Brandfordv,  Free- 
man, 5  Excb.  734 ;  Leete  ▼.  The 
Gretham  Life  Insurance  Society, 
15  Jur.  1161;  Ashby  ▼.  Bates, 
15  M.  &  W.  589;  Booth  v. 
MillnSy   Id,  669  ;   Huckman  v. 


Fernie,  3  M.  &  W.  505  (as  cor- 
rected in  Booth  V.  MiUns,  Ed' 
toards  v.  Matthews,  and  Brandford 
V.  Freeman)',  Mercer  v.  WhaU, 
5  Q.  B.  447 ;  Doe  d.  Worcester 
Trustees  v.  Rowlands^  9  C.  &  P. 
736;  Doe  d.  Bather  v.  Brayne^ 
5  C.  B.  655. 
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of  beginning  being  impoeed  on  him  might  prove  in- 
stantly fatal  to  his  cause.  Thns  in  EAoards  t.  Jonet  (z), 
which  was  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  to  which  the  defendant  pleaded  a 
long  plea,  amounting  in  substance  to  want  of  considera- 
tkn  for  the  note ;  to  a  portion  of  which  the  plaintiiF  re- 
ified, that  there  had  been  a  good  consideration  given, 
and  to  the  rest  entered  a  nolle  prosequi ;  the  judge  having 
ruled  that  under  these  circumstances  the  defendant  sboidd 
begin,  his  counsd  was  obliged  to  admit  that  he  had  no 
witnesses;  and  the  judge  immediately  directed  the  jury 
to  find  a  verdict  against  him. 

a  Practices-       §  611.  3.  The  chief  rule  of  practice  relative  to  the 
■pectiQg**u«d-  interrogation  of  witnesses  is  that  which  prohibits  **  lead- 
ing questions :"  i.  e.  questions  which,  directly  or  indirectly, 
suggest  to  the  witness  the  answer  he  is  to  give.     On 
Gmienl  nilt.     material  points  ihe  rule  is  that  a  party  must  not  lead  his 

own  witnesses,  but  may  lead  those  of  his  adversary ;  in 
other  words,  that  leading  questions  are  altowed  on  cross- 
examination,  but  not  on  examination  in  chief.  This 
seems  based  on  two  reasons.  First,  and  principally,  on 
the  supposition  that  the  witness  has  a  bias  in  favour  of 
the  party  bringing  him  forward,  and  hostile  to  his  oppo- 
nent. Secondly,  That  the  party  calling  a  witness  has 
an  advantage  over  his  adversary  in  knowing  befordiand 
what  the  witness  will  prove,  or  at  least  is  expected  to  prove; 
and  consequently,  if  allowed  to  lead,  might  intent^te 
in  such  a  manner  as  to  extract  only  so  much  of  the 
knowledge  of  the  witness  as  would  be  favourable  to  his 
side,  or  even  put  a  false  gloss  upon  the  whole  (a).  On 
all  matters,  however,  which  are  merely  introductory,  and 
form  no  part  of  the  substance  of  the  inquiry,  it  is  both 
allowable  and  proper  for  a  party  to  lead  his  own  witnesses, 

(«)  7  a  &  P.  «38. 

(a)  Ph.  fr  Am.  End.  867;  2  Pb.  ETid.  461,  10th  Ed. 
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for  othennse  much  time  would  be  wasted  to  no  purpose. 
It  is  sometimes  said  that  the  test  of  a  leading  question 
is,  whether  an  answer  to  it  by  "  Yes"  or  "  No"  would  be 
conclusive  upon  the  matter  in  issue  (ft) ;  but  although 
aU  such  undoubtedly  come  within  the  rule,  it  is  by  no 
means  limited  to  them.  Where  "Yes"  or  "  No"  would 
be  conclusive  on  any  part  of  the  issue  the  question 
would  be  equally  objectionable :  as,  if  on  traverse  of 
notice  of  dishonour  of  a  bill  of  exchange,  a  witness  were 
led  either  as  to  the  fact  of  giving  the  notice,  or  the  time 
when  it  was  given.  So,  leading  questions  ought  not  to 
be  put  when  it  is  sought  to  prove  material  and  proximate 
circumstances.  Thus,  on  an  indictment  for  murder  by 
stabbing,  the  asking  a  witness  if  he  saw  the  accused 
covered  with  Uood  and  a  knife  in  his  hand  coming 
away  from  the  corpse,  would  be  in  the  highest  degree 
improper,  though  all  the  facts  embodied  in  this  question 
are  perfectly  consistent  with  his  innocence.  In  practice 
leading  questions  are  often  allowed  to  pass  without  ob- 
jection by  a  sort  of  tacit  consent.  This  chiefly  occurs 
where  the  question  relates  to  matters  which,  though 
strictly  speaking  in  issue,  the  examining  counsel  is 
aware  are  not  meant  to  be  contested  by  Ae  other  side. 
On  the  other  hand,  however,  very  unfounded  objections 
are  constantly  taken  on  this  ground.  A  question  is  ob*- 
jectionable  as  leading  when  it  suggests  the  answer,  not 
when  it  merely  directs  the  attention  of  the  witness  to  ihe 
subject  respecting  which  he  is  questioned.  On  a  ques- 
tion whether  A.  and  B.  were  pctftners,  it  has  been  held 
not  a  leading  question  to  ask  if  A.  has  interfered  in 
the  business  of  B.(c),  for  suppose  he  has,  that  falls 
fiur  short  of  constituting  him  a  partner.  So  in  an  ac- 
tion for  slander  (d),  in  saying  of  a  tradesman  that  "  he 
was  in  bankrupt  circumstances,   that  his   name  had 

{b)  RoK.  Crim.  Evid.  167,3rd      Stark.  81.. 
Ed.  (d)  Rhen  t.  Hague,  C.  B. 

(c)  NiehiMi    V.    Daufding,    1      Nor.  29,  1837,  MS. 
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been  seen  in  a  list  in  the  Bankruptcy  Court,  and  would 
appear  in  the  next  Grazette ;"  a  witness  having  deposed 
to  a  conversation  with  the  defendant,  in  which  he  made 
use  of  the  two  first  of  these  expressions,  was  asked, 
''Was  anything  said  about  the  Gazette?''  This  was  ob- 
jected to  as  leading,  but  allowed  by  Tindal,  C.  J.  So, 
although  there  is  no  case  where  leading  should  be  avoided 
more  than  when  it  is  sought  to  prove  a  confession,  a  wit- 
ness who  deposes  to  a  conversation  with  the  accused, 
may,  at  least  after  having  first  exhausted  his  memory  by 
asking  what  took  place  at  it,  be  asked  whether  anything 
was  said  on  such  a  subject,  i.  e.  on  the  subject-matter  of 
the  indictment  It  should  never  be  forgotten  that ''  lead- 
ing" is  a  relative,  not  an  absolute  term.  There  is  no 
such  thing  as  leading  in  the  abstract — the  very  identical 
words  which  would  be  leading  of  the  grossest  kind  in 
one  case  or  state  of  facts,  would  be  not  only  unob- 
jectionable, but  the  very  fittest  mode  of  interrogation  in 
another. 

E&oeptioos.  §  612.  There  are  some  exceptions  to  the  rule  against 

leading.  1 .  For  the  purpose  of  identifying  persons  or 
things,  the  attention  of  the  witness  may  be  directly 
pointed  to  them.  2.  Where  a  witness  is  called  to  con- 
tradict another  as  to  expressions  out  of  court  which  he 
denies  having  used,  he  may  be  asked  directly.  Did  the 
former  witness  use  such  and  such  words  (e)  ?  The  au- 
thorities are  not  quite  agreed  as  to  the  reason  of  this  ex- 
ception (/),  and  some  strongly  contend  that  the  memory 
of  the  second  witness  ought  first  to  be  exhausted  by 
asking  what  the  other  said  on  the  occasion  in  ques- 
tion (g).  3.  The  rule  which  excludes  leading  questi(»is 
being  chiefly  founded  on  the  assumption  that  a  witness 

(0  Edmonds    v.     Walter,    3  2  Moo.  &  R.  238. 

Stark.  7.  (g)  Ph.  &  Am.  Evid.  889 ;  1 

(/)   Courtem    v.     Tmae,    1  Ph.  Evid.  463, 10th  Ed. 
Campb.  43 ;  Hallett  v.  Couaem, 
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must  be  taken  to  have  a  bias  in  favour  of  the  party 
by  whom  he  is  called,  whenever  circumstances  shew 
that  this  is  not  the  case,  and  that  he  is  either  hostile  to 
that  party  or  unwilling  to  give  evidence,  the  judge  will . 
in  his  discretion  allow  the  examination  in  chief  to  be 
conducted  as  a  cross-examination  (A).  And  it  would 
seem,  that  for  the  same  reason,  if  the  witness  shews  a 
strong  bias  in  favour  of  the  cross-examining  party,  the 
right  of  leading  him  ought  to  be  restrained  ;  but  the  au- 
thorities are  not  quite  clear  about  this  (i).  4.  The  rule 
will  be  relaxed  where  the  inability  of  a  witness  to  answer 
questions  put  in  the  regular  way  evidently  arises  from 
defective  memory,  or  the  complicated  nature  of  the  matter 
to  which  he  is  interrogated. 

§613.  Although  the  not  leading  one's  own  witness  EzpedieDcy  of 
when  allowable  is  by  no  means  so  bad  a  fault  as  leading  ^noia^uL  *° 
improperly,  still  it  is  a  fault ;  for  it  wastes  the  time  of  the 
court,  has  a  tendency  to  confuse  the  witness,  and  betrays 
a  want  of  expertness  in  the  advocate.  There  are  how- 
ever cases  where  it  is  advisable  not  to  lead.  Thus  on  a 
criminal  trial,  where  the  question  turns  on  identity,  al- 
though it  would  be  perfectly  allowable  to  point  to  the 
accused  and  ask  a  witness  if  that  is  the  person  to  whom 
his  evidence  refers,  yet  if  the  witness  can  unassisted 
single  out  the  accused  his  testimony  will  have  more 
effect. 

§  614.  4.  One  of  the  chief  rules  of  evidence,  as  has  4.  DiscreditiDg 
been  shewn,  is,  that  no  evidence  ought  to  be  received  J^iJ^^JJ^,* 
which  does  not  bear,  immediately  or  mediately,  on  the 
matters  in  dispute  (A).     As  a  corollary  from  this,  all 

(A)  Ph.  &  Atn.  Evid.  888 ;  2     3rd  Ed. ;    2  Phill.  Evid.  472-3, 
Ph.  Evid.  462, 10th  Ed.  10th  Ed. 

(i)  See  Roec.  Crim.  Evid.  168,         (A;)  Part  3,  bk.  1,  ch.  1. 
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questions  tending  to  raise  collateral  issues,  and  all  eyi- 
dence  offered  in  support  of  such  issues,  ought  to  be  re- 
jected.  But  many  difficulties  arise  in  practice  as  to  what 
shall  be  deemed  a  collateral  issue  with  reference  to  the 
credit  of  witnesses.     In  addition  to  counter-proofs  and 
cross-examination,  there  are  three  ways  of   throwing 
discredit  on  the  testimony  of  an  adversary's  witness. 
1.  Evidence  of    1.  By  giving  evidence  of  his  general  bad  character  for 
SarBcterfor      veracity,  i.  e.  the  evidence  of  persons  who  depose  that 
▼eracity.  he  is  in  their  judgment  unworthy  of  belief,  even  though 

on  his  oath.  And  here  the  inquiry  must  be  limited  to 
what  they  know  of  his  general  character,  on  which  alone 
that  judgment  should  be  founded ;  particular  facts  can 
not  be  gone  into(m).  ^' There  are  two  reasons,"  says 
^-  //M^^-e./ZS'^^^^^i  Bv  ^^  *^®  Attorney-General  v.  Sitchcock (n), 
^.2S'.  **  why  collateral  questions,  such  as  a  witness  having  com- 

mitted some  particular  crime,  cannot  be  entered  into  at 
the  trial.  One  is  that  it  would  lead  to  complicated  issues 
and  long  inquiries  without  notice;  and  the  other  that 
a  man  cannot  be  expected  to  defend  all  the  acts  of  his 
life."  And  Alderson,  B.,  in  his  judgment  in  that  case, 
says,  ^  The  inconvenience  of  asking  a  witness  about  par- 
ticular transactions  which  he  might  have  been  able  to 
explain  if  he  had  had  reasonable  notice  that  he  would  be 
required  to  do  so,  would  be  great — a  man  does  not  come 
into  the  witness-box  prepared  to  shew  that  every  act  of 
his  life  has  been  perfectly  pure :  and  you  therefore  com- 
pel the  opposite  party  to  take  his  answer  relative  to  the 
matter  imputed,  as  otherwise  you  might  go  on  to  try  a 
collateral  issue  \  and  if  you  were  allowed  to  try  the  col- 
lateral issue  of  the  witness  having  committed  some  of- 
fence, you  might  call  witnesses  to  prove  that  fieu^t,  and 
they  again  might  likewise  be  cross-examined  as  to  their 
own  conduct ;  and  so  you  might  go  on  proving  collateral 
issues  without  end  before  you  could  come  to  the  main 

(m)  Port  3,  bk.  1,  ch.  1,  §  257.        (n)  11  Jurist,  478. 


VORBN8IC  PRACnCB  BE8PBCTINO  ETIDBlfOB. 


723 


one.  The  rules  of  evidence  stop  this  in  the  first  instance 
for  the  more  convenient  administration  of  justice ;  and 
you  must  therefore  take  the  witness's  answer,  and  indict 
him  for  perjury  if  it  is  false."  2.  By  shewing  that  he  2.  StatenMnti 
has  on  former  occasions  made  statements  inconsistent  wUhl^evi- 
with  the  evidence  he  has  given.  But  this  is  limited  <l«Qce. 
to  such  evidence  as  is  relevant  to  the  cause :  for  a  wit- 
ness cannot  be  contradicted  on  collateral  matters  (o). 
3.  By  proving  misconduct  connected  with  the  proceed-  3.  Misconduct 
ings,  or  other  circumstances  evincing  that  he  does  not  Jhe  pwI^dioM. 
stand  indifferent  between  the  contending  parties  (p). 
Thus  it  may  be  proved  that  a  witness  has  been  bribed 
to  give  his  evidence  {q)y  or  has  offered  bribes  to  others 
for  that  purpose  {r\  that  he  has  used  expressions  of  ani- 
mosity and  revenge  towards  the  party  against  whom  he 
testifies  (js)y  Sec,  We  must  also  direct  attention  to  an 
observation  of  Parke,  B.,  in  the  Attorney^  General  v. 
Hitchcock  (Jt).  **  Under  the  old  law/*  said  his  Lordship, 
^  when  an  objection  was  raised  to  the  competency  of  a 
witness,  he  might  be  examined  as  to  it  on  the  voir  dire, 
and  evidence  might  be  adduced  to  contradict  his  state- 
ment; and  the  issue  thus  raised  was  determined  by  the 
judge.  •  •  •  Those  objections  went  to  the  disability  of 
the  witness ;  but  it  becomes  an  important  question  whe- 
ther the  same  course  should  be  adopted  now,  since  Lord 
Denman's  act,  6  &  7  Vict.  c.  86,  has  provided  that  no 


(o)  I  Stark.  Evid.  189, 3rd  Ed.; 
2  Ph.  Evid.  517,  et  ieq.  10th  Ed. 

(p)  There  are  aome  authoridea 
to  the  contrary ;  hut  they  seem 
ovemaled  hy  the  Attorney-Ge- 
neral V.  Hitchcock,  1  Exch.  91, 
1 1  Jur.  478,  and  the  caaea  there 
cited,  and  are  indefenaible  oo 
principle. 

(q)  LanghonCi  ca»e^  7  Ho.  St 
Tr.  446,  recognized  in   R.    v. 


Hitchcock,  I  Exch.  91;  11  Jur. 
478. 

(r)  Lord  StaffonTi  ca$e,  7  Ho. 
St.  Tr.  1400,  recognised  in  A.  v. 
Hitchcock,  I  Exch.  91 ;  11  Jur. 
478. 

(f)  Yewin*t  case,  2  Camp.  638. 
See  ad  id.  R.  v.  Hitchcock,  1  Exch. 
91;  U  Jur.  478. 

(0  11  Juriat,  480. 
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person  shall  be  excluded  from  giving  evidence  by  reason 
of  incapacity  from  crime  or  interest — is  all  evidence  of 
his  being  interested  to  be  excluded  from  the  view  of  the 
jury  ?"  This  suggestion  does  not  however  appear  to  be 
followed  in  practice. 

6.  Whenaimrty  |  615.  5.  It  is  an  established  rule  that  a  party  shall 
hiJ  owr^^-'  not  be  allowed  to  give  general  evidence  to  discredit  his 
nettes.  own  witness,  i.  e.  general  evidence  that  he  is  unworthy 

of  belief  on  his  oath.  By  calling  the  witness,  a  party 
represents  him  to  the  court  as  worthy  of  credit,  or  at 
least  not  so  infamous  as  to  be  wholly  unworthy  of  it; 
and  the  afterwards  attacking  his  general  character  for 
veracity  is  not  only  mala  fides  towards  the  tribunal,  but, 
say  the  books,  ^*  would  enable  him  to  destroy  the  witness 
if  he  spoke  against  him,  and  to  make  him  a  good  witness 
if  he  spoke  for  him,  with  the  means  in  his  hand  of  de- 
sti'oying  his  credit  if  he  spoke  against  him  (ti)."  But  a 
party  may  discredit  his  own  witness  collaieraUy  by  ad- 
ducing evidence  to  shew  that  the  evidence  which  he  has 
given  is  untrue  in  fact(a:).  This  does  not  raise  the 
slightest  presumption  of  mala  fides,  and  it  would  be  in 
the  highest  degree  unjust  and  absurd  if  parties  were 
bound  by  the  unfavourable  statements  of  witnesses  with 
whom  they  may  have  no  privity,  and  are  called  by 
them  from  pure  necessity.  But  whether  it  is  competent 
for  a  pai*ty  to  shew  that  his  own  witness  has  made 
^/^'^^•*^''^*^''=^  statements  out  of  court  inconsistent  with  his  evidence 

is  a  point  at  present  unsettled,  although  the  weight  of 
authority  is  in  favour  of  the  negative  (y).  On  the  one 
hand  it  is  urged,  that  this  falls  within  the  principle 
of  the  general  rule  that  a  party  must  not  be  allowed 

(«)  B.  N.  P.  297;  2Phin.  Ev.  Tayl.   Ev.  §  1049;    2  Ph.  Er. 

525,  10th  Ed.  528  el  seq.  10th  Ed.;  and  Md- 

(j)  2  Ph.  Ev.  526,  lOth  Ed.  huish  v.  Collier,  15  Q.  B.  878. 
{y)  See    the    cases    collected. 
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directly  to  discredit  his  own  witness  {z) ;  that  to  admit 
proof  of  contradictory  statements  would  tend  to  multiply 
issues;  that  it  would  enable  a  party  to  get  the  naked 
statement  of  a  witness  before  the  jury,  operating  in  fact 
as  substantive  evidence  (a) ;  that  there  would  be  great 
danger  of  collusion  and  dishonest  contrivance,  inasmuch 
as  a  witness  might  be  induced  to  make  a  statement  out 
of  court  for  the  very  purpose  of  its  being  reserved  and 
afterwards  used  in  contradiction  to  him  (fr).  Moreover^ 
the  use  of  oaths  and  the  other  sanctions  of  truth  is  to 
extract  facts  which  parties  might  be  willing  to  conceal, 
and  the  allowing  a  witness  to  be  tlius  contradicted  holds 
out  an  inducement  to  him  to  maintain  by  perjury  in 
court  any  false  or  hasty  statements  he  may  have  made 
out  of  it.  The  following  reasoning  on  the  other  side 
is  taken  from  a  work  of  authority  (c).  '^  It  may  be 
argued  the  evidence  is  not  open  to  the  objection,  that 
the  party  would  thus  discredit  his  own  witness  by  general 
testimony;  that  although  a  party,  who  calls  a  person 
of  bad  character  as  witness,  knowing  him  to  be  such, 
ought  not  be  allowed  to  defeat  his  testimony  because  it 
turns  out  unfavourable  to  him,  by  direct  proof  of  general 
bad  character, — yet  it  is  only  just  that  he  should  be 
permitted  to  shew,  if  he  can,  that  the  evidence  has 
taken  him  by  surprise,  and  is  contrary  to  the  exa- 
mination of  the  witness,  preparatory  to  the  trial ;  that 
this  course  is  necessary,  as  a  security  against  the  contri- 
vance of  an  artful  witness,  who  otherwise  might  recom- 
mend himself  to  a  party  by  the  promise  of  favourable 
evidence,  (being  really  in  the  interest  of  the  opposite 
party),  and  afterwards  by  hostile  evidence  ruin  his  cause; 
that  the  rule,  with  the  above  exception,  as  to  offering 
contradictory  evidence,  ought  to  be  the  same,  whether 
the  witness  is  called  by  the  one  party  or  the  other,  and 

(i)  Ph.  fe  Am.  Ev.  904.  (h)  Ph.  &  Am.  Ev.  904. 

(a)  Tayl.  Ev.  §  1048.  (c)  Ph.  &  Am.  Ev.  905. 
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that  the  danger  of  the  jary's  treating  the  contradictory 
matter  as  substantive  testimony,  is  the  same  in  both 
cases;  that,  as  to  the  supposed  danger  of  coUusion,  it 
is  extremely  improbable,  and  would  be  easily  detected. 
It  may  be  further  remarked,  that  this  is  a  question,  in 
which  not  only  the  interests  of  litigating  parties  are  in- 
volved, but  also  the  more  important  general  interests  of 
truth,  in  criminal  as  well  as  in  civil  proceedings;  that 
the  ends  of  justice  are  best  attained,  by  allowing  a  free 
and  ample  scope  for  scrutinizing  evidence  and  esti- 
mating its  real  value ;  and  Uiat  in  the  administration  of 
criminal  justice,  more  especially,  the  exclusion  of  the 
proof  of  contrary  statements  might  be  attended  with  the 
worst  consequences/'  Besides,  it  by  no  means  follows 
that  the  object  of  a  party  in  contradicting  his  own  witness 
is  to  impeach  his  veracity — ^it  may  be  to  shew  the  faulti- 
ness  of  his  memory  (d), 

6.  Proof  of  do-  ^  616.  6.  The  expense  of  proving  documents,  espe- 
cially such  as  are  formal  in  their  nature,  and  not  likely 
to  be  made  the   subject  of  dispute,  was  long  felt  a 

R.  G.  H.  4        grievance.     For  remedy  the  R.  G.  H.  4  Will.  IV.  (Rule 

20,  Practice)  (tf)  directs,  that  '^  Either  party,  after  plea 
pleaded,  and  a  reasonable  time  before  trial,  may  give 
notice  to  the  other,  either  in  town  or  country  (in  the 
form  thereto  annexed,  or  to  the  like  effect)  of  his  in- 
tention to  adduce  in  evidence  certain  written  or  printed 
documents;  and  unless  the  adverse  party  shall  con- 
sent by  indorsement  on  such  notice,  within  forty-eight 
hours,  to  make  the  admission  specified,  the  party  re- 
quiring such  admission  may  call  on  the  party  required 
by  summons,  to  shew  cause  before  a  judge  why  be 
should  not  consent  to  such  admission,  or,  in  case  of  re- 
fusal, be  subject  to  pay  the  costs  of  proof.     And  unless 

(rf)  Tayl.  Ev.  §  1047. 

(e)  Jer?it'  Rales,  110^111,  itfa  Ed. 


Wm.  IV. 
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the  party  reqaired  shall  expressly  consent  to  make  such 
admission,  the  judge  shall ,  if  he  think  the  application 
reasonable,  make  an  order,  that  the  costs  of  proving  any 
document  specified  in  the  notice,  which  shall  be  proved 
at  the  trial  to  the  satisfaction  of  the  judge  or  other  pre- 
siding officer,  certified  by  his  indorsement  thereon,  shall 
be  paid  by  the  party  so  required,  whatever  may  be  the 
result  of  the  cause.  Provided,  that  if  the  judge  shall 
think  the  application  unreasonable,  he  shall  indorse  the 
summons  accordingly.  Provided  also,  that  the  judge 
may  give  such  time  for  inquiry  or  examination  of  the 
documents  intended  to  be  offered  in  evidence,  and  give 
such  directions  for  inspection  and  examination,  and  im- 
pose such  terms  upon  the  party  requiring  the  admission, 
as  he  shall  think  fit  If  the  party  required  shall  consent 
to  the  admission,  the  judge  shall  order  the  same  to  be 
made.  No  costs  of  proving  any  written  or  printed 
document  shall  be  allowed  to  any  party  who  shall  have 
adduced  the  same  in  evidence  on  any  trial,  unless  he 
shall  have  given  such  notice  as  aforesaid,  and  the  adverse 
party  shall  have  refused  or  neglected  to  make  such  ad- 
mission, or  the  judge  shall  have  indorsed  upon  the  sum- 
mons that  he  does  not  think  it  reasonable  to  require  it. 
A  judge  may  make  such  order  as  he  may  think  fit 
respecting  the  costs  of  the  application,  and  the  costs  of 
the  production  and  inspection,  and  in  the  absence  of  a 
special  order  the  same  shall  be  costs  in  the  cause." 
An  alteration  has  been  effected  by  the  Common  Law  l5&l6Vicu 
Procedure  Act,  16  &  16  Vict.  c.  76,  which  enacts  as  ®*  ^' 
follows  with  respect  to  the  admission  of  documents : 

**  Sect.  117.  Either  party  may  call  on  the  other  party 
by  notice  to  admit  any  document,  saving  all  just  excep- 
tions ;  and  in  case  of  refusal  or  neglect  to  admit,  the 
costs  of  proving  the  document  shall  be  paid  by  the  party 
so  neglectmg  or  refusing,  whatever  the  result  of  the  cause 
may  be,  unless  at  the  trial  the  judge  shall  certify  that  the 
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refusal  to  admit  was  reasonable ;  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  be 
given,  except  in  cases  where  the  omission  to  give  the 
notice  is  in  the  opinion  of  the  master  a  saving  of  expense. 
''  Sect.  118.  An  affidavit  of  the  attorney  in  the  cause, 
or  his  clerky  of  the  due  signature  of  any  admissions  made 
in  pursuance  of  such  notice,  and  annexed  to  the  affi- 
davit, shall  be  in  all  cases  sufficient  evidence  of  such 
admissions. 

**  Sect.  119.  An  affidavit  of  the  attorney  in  the  cause, 
or  his  clerk,  of  the  service  of  any  notice  to  produce,  in 
respect  of  which  notice  to  admit  shall  have  been  given, 
and  of  the  time  when  it  was  served,  with  a  copy  of  such 
notice  to  produce  annexed  to  such  affidavit,  shall  be 
sufficient  evidence  of  the  service  of  the  original  of  such 
notice,  and  of  the  time  when  it  was  served." 
R.  G.  H.  16  Under  this  statute  certain  rules  were  framed  bv  the 

VicL  .... 

judges,  which  came  into  operation  on  the  1st  day  of 
H.  T.  16  Vict.     One  of  which,  the  29th,  is  as  follows : — 

^*  The  form  of  notice  to  admit  docunients  referred  to 
in  the  Common  Law  Procedure  Act,  1852,  s.  117,  may 
be  as  follows: — 

In  the  Q.  B.\ 

C.  P.  \a.  B.  v.  C.  JD. 
or  Exchequer./ 

Take  notice,  that  the  <  ^  «  ,  t\^^  ^'**  cause  pro- 
poses to  adduce  in  evidence  the  several  documents  here- 
under specified,  and  that  the  same  may  be  inspected  by 

the  <  ^      >  his  attorney  or  agent,  at ,  on 

,  between  the  hours  of :  and  the  <    ,  .    .^     > 

(plamtiff    J 

is  hereby  required,  within  forty-eight  hours /ram  tie  last-- 

mentioned  hour,  to  admit  that  such  of  the  said  documents 

as  are  specified  to  be  originals  were  respectively  written. 
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signed,  or  executed  as  they  purport  respectively  to  have 

been ;  that  such  as  are  specified  as  copies  are  true  copies ; 

and  such  documents  as  are  stated  to  have  been  served, 

sent,  or  delivered,  were  so  served,  sent,  or  delivered  re^  ^dlt^ 

spectively;  saving  all  just  exceptions  to  the  admissibility 

of  all  such  documents  as  evidence  in  this  cause.     Dated, 

&c. 

G.  H.,  attorney 
[or  "  agent"]  Tplaintiff    \ 
for  \defendantj 

To  E.  F.,  attorney 
[or  "  agent"]  (  defendant  \  „ 
for  \  plaintiff.    / 

The  rule  then  gives  a  form  for  describing  the  docu- 
ments. 

§  617.  7.  The  common  law  laid  down  as  a  maxim,  7.  Inspection 
«  Nemo  tenetur  armare  adversarium  suum  control  se  (/);"  ?„\tT3y 
in  furtherance  of  which  principle  it  generally  allowed  or  under  the 
litigant  parties  to  conceal  from  each  other  up  to  the  opptudte^parij. 
time  of  trial  the  evidence  on  which  they  meant  to  rely, 
and  would  not  compel  either  to  supply  the  other  with 
any  evidence,  parol  or  documentary,  to  assist  him  in  the 
conduct  of  his  cause  (g).     This  maxim,  at  least  when 
pushed  to  the  above  extent,  was  certainly  not  stamped 
with  the  wisdom  which,  for  the  most  part,  marks  that 
system ;  but  the  defect  was  in  some  degree  remedied  by 
the  power  of  filing  a  bill  in  equity  for  the  discovery  of 
evidence,  a  process  however  alike  circuitous  and  expen- 
sive.    In  modem  times  the  courts  of  common  law  took 
upon  themselves  to  relax  considerably  the  strictness  of 
the  ancient  rule,  and  at  length  it   became   the  esta- 
blished practice,  that  when  a  document  in  which  both 

(/)   Co.   Litt  36  a;    Wing.  (g)  See   per  Holt,  C.  J.,  3 

Max.  S65.  Salk.  363. 


c.  99»  s.  6. 
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litigant  parties  had  a  joint  interest  was  in  the  custody 
or  under  the  control  of  one  of  them  under  such  circum* 
stances  that  he  might  fairly  be  deemed  trustee  of  it  for 
both,  the  court  would  order  an  inspection  and  copy  of 
.it  to  be  given  to  his  adversary,  if  material  to  his  suit 
or  defence  (A).  Even  this,  however,  fell  far  short  of  the 
requirements  of  justice,  and  the  legislature  at  last  inter- 
l4Jc  16  Vict,    fered,  in  the  14  &  16  Vict  c.  99,  by  which  the  powers 

of  common  law  courts  in  this  respect  have  been  con- 
siderably extended.  By  the  6th  section  of  that  act  it  is 
enacted,  "Whenever  any  action  or  other  legal  proceeding 
shall  henceforth  be  pending  in  any  of  the  superior  courts 
of  common  law  at  Westminster  or  Dublin,  or  the  Court 
of  Common  Pleas  for  the  county  palatine  of  Lancaster, 
or  the  Court  of  Pleas  for  the  county  of  Durham,  such 
court  and  each  of  the  judges  thereof  may  respectively, 
on  application  made  for  such  purpose  by  either  of  the 
litigantSi  compel  the  opposite  party  to  allow  the  party 
making  the  application  to  inspect  all  documents  in  the 
custody  or  under  the  control  of  such  opposite  party  re- 
lating to  such  action  or  other  legal  proceeding,  and,  if 
necessary,  to  take  examined  copies  of  the  same,  or  to 
procure  the  same  to  be  duly  stamped,  in  all  cases  in 
which  previous  to  the  passing  of  this  act  a  discovery 
might  have  been  obtained  by  filing  a  bill  or  by  any 
other  proceeding  in  a  court  of  equity  at  the  instance  of 
the  party  so  making  application  as  aforesaid  to  the  said 
court  or  judge."  In  the  construction  of  this  statute  it 
has  been  held,  first,  that,  in  accordance  with  the  general 
rule  respecting  statutes  having  only  affirmative  words,  it 
has  not  taken  away  the  common  law ;  and  consequentiy, 
that  in  every  case  in  which  a  party  could  have  obtained 
inspection  before  the  statute,  he  may  obtain  it  still,  with- 

(A)  Chamock  v.  LumUy,  5  FtdUr,  14  Id,  4 ;  Smith  ▼.  Win- 
Scott,  438;  SUadman  v.  Jrdbi,  tor,  3  Id.  309;  Lfyv.  Barlow,  1 
15  M.  &  W.  587;   GoodUff  y.      Exch.  800. 
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out  reference  to  the  statute  at  all  (i).  2Ddly.  The  power 
conferred  on  the  courts  of  common  law  by  this  statute 
18  only  to  compel  an  inspection  of  documents  which  the 
party  applying  can  satisfy  the  court  are  in  the  posses- 
sion or  under  the  control  of  the  opposite  party,  in  cases 
where  such  an  inspection  may  be  ordered  by  a  court  of 
equity.  It  does  not  confer  on  them  power  to  compel  a 
discovery  whether  certain  documentsi  or  whether  any  and 
what  documents  relating  to  the  cause,  are  in  his  posses- 
sion or  power;  for  this  purpose  recourse  must  still  be 
had  to  ^ose  courts  (A).  By  a  statute  of  the  following  15  &  16  Vieu 
year,  15  &  16  Vict.  c.  83,  s.  42,  it  is  enacted,  that  ^'  in  '  ' 
any  action  in  any  of  her  Majest/s  superior  courts  of  re- 
cord at  Westminster  and  in  Dublin  for  the  infringement 
of  letters-patent,  it  shall  be  lawful  for  the  court  in  which 
such  action  is  pending,  if  the  court  be  then  sitting,  or  if 
the  court  be  not  sitting,  then  for  a  judge  of  such  court, 
on  the  application  of  the  plaintiff  or  defendant  respec* 
tively,  to  make  such  order  for  an  injunction,  inspection, 
or  account,  and  to  give  such  direction  respecting  such 
action,  injunction,  inspection,  and  account,  and  the  pro- 
ceedings therein  respectively,  as  to  such  court  or  judge 
may  seem  fit" 

§  618.  8.  There  are  two  ways  of  questioning  the  ruling  a.  Wayt  of 
of  a  court  or  jadge  on  matters  of  evidence  in  civU  cases.  J-^7/  "« 
1.  By  bill  of  exceptions  founded  on  the  statute  West.  2  court  or  judge 
(13  Edw.  I.)  c.  31,  **  Cum  aliquis  implacitatus  coram  all-  evideooe. 
quibus  justiciariis,  proponat  exceptionem  et  petat  quod  i.  in  dvil 
justiciarii  eam  allocent,  quam  si  allocare  noluerint,  si  ille,  ^^^ 
qui  exceptionem  proponet,  scribat  illam  exceptionem  et  tioos. 
petat  quod  justiciarii  apponant  sigilla  in  testimonium, 

(t)  Biuck  V.  GompertM,  7  Exch.  (A;)  Hunt  v.  Hewitt,  7  Exch. 

67;  5ffeui!er  V.  Mai^tno,  7  Exch.  236;  Rayner  v.  AUkutent  2  L. 

229;  Doed.  ChUdv.Roe,}  Eil.  M.&:P.605;  Galsworthy y. Nor- 

&  B.  279;  Doed.Averyy.  Lang-  many  21  L.  J.  Q.  B.  70;  Scott  v. 

ford,  1  B.  C.  C.  37.  Waiker,  17  Jnrift,  916. 
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justiciarii  sigilla  sua  apponant;  et  si  unus  apponere  no- 
luerity  apponat  alias  de  societate/'  If  a  judge  reiiise  to 
sign  a  bill  of  exceptions  the  party  may  have  a  compul- 
sory writ  i^nst  him,  commanding  him  to  seal  it  if  the 
fact  alleged  be  truly  stated;  and  if  he  return  that  the 
fact  is  untruly  stated  when  the  case  is  otherwise,  an 
action  will  lie  against  him  for  making  a  false  return  (/). 
This  bill  of  exceptions  becomes  part  of  the  record,  and 
judgment  being  signed  in  the  court  above,  is  heard  and 
determined  by  a  court  of  error.  2.  By  application  to 
New  trial.  the  court  in  banc  for  a  new  trial.     Bills  of  exceptions, 

although  the  regular  and  proper  course  provided  by  law 
for  rectifying  mistakes  committed  by  judges  at  trials,  fell 
into  comparative  disuse,  partly  through  an  absurd  notion 
that  the  tendering  a  bill  of  exceptions  was  disrespectful 
to  the  judge,  but  principally  to  avoid  expense  and  delay. 
Of  late  years  they  have  become  more  frequent,  and  in 
matters  of  much  weight  and  consequence  ought  in  general 
to  be  resorted  to.  For  there  is  no  mode  of  reviewing  the 
decision  of  a  court  relative  to  the  granting  or  refusing  a 
new  trial,  whereas  when  a  bill  of  exceptions  has  been 
brought  into  the  Exchequer  Chamber,  either  party  dis- 
satisBed  with  the  judgment  of  that  court  upon  it  has  his 
appeal  to  the  House  of  Lords.  Besides,  the  rule  that  a 
party  who  moves  to  set  aside  a  verdict  on  the  ground  of 
erroneous  ruling  by  a  judge  is  in  the  same  situation  with 
respect  to  relief  as  if  he  had  tendered  a  bill  of  exceptions, 
although  useful  as  a  general  principle  to  guide  the  dis- 
cretion of  courts,  does  not  hold  universally.  A  court  will 
often  refuse  a  new  trial,  even  where  an  undoubted  error 
has  been  committed  by  the  judge,  if  they  think  that 
under  all  the  circumstances  justice  has  been  done  (m); 
but  no  such  consideration  could  weigh  with  the  £x- 

(/)  3  BlackBt  Comm.  372.  16  M.  &  W.  497 ;  Mortimer  r. 

(m)  Atkifuon  v.   Pocock,  12  M*CaUan,  6  Id,  58;    Blagg  v. 

Jurist,  60,   and  tbe  cases  there  Boutquet,  6  C.  B.  75 ;  StMi  v. 

cited ;  Doe  d.  Welth  ▼.  Langfitld,  Robertt,  5  D.  &  L.  461. 
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chequer  Chamber  on  a  bill  of  exceptions,  which,  if  it 
deems  the  ruling  of  the  inferior  court  erroneous,  must 
award  a  venire  de  novo. 

» 

§  619.  As  to  criminal  cases.  It  is  said  that  bills  of  ex-  2.  In  criminal 
ceptions  do  not  lie  here  (o) — they  are  certainly  never  seen  '^****' 
in  practice.  In  the  Queen's  Bench  the  court  will  grant 
a  new  trial  if  they  think  a  defendant  has  been  unjustly 
convicted  (p),  but  never  when  he  has  been  acquitted  {q). 
It  is  commonly  thought,  also,  that  in  offences  higher 
than  misdemeanor  no  new  trial  will  be  granted  under 
any  circumstances  (r),  but  a  recent  case  in  the  Court  of 
Criminal  Appeal  seems  at  variance  with  this  (js).  Formerly, 
when  the  judge  before  whom  a  criminal  cause  was  tried 
at  the'  Central  Criminal  Court,  or  on  circuit,  &c.,  enter- 
tained a  doubt  on  any  point  of  law  or  evidence,  he  re- 
served the  question  for  the  consideration  of  the  judges 
of  the  superior  courts,  who  heard  it  argued,  and  if  they 
thought  the  accused  improperly  convicted  recommended 
a  pardon.  But  the  judges  sitting  in  this  way  had  no 
jurisdiction  as  a  court,  and  were  only  assessors  to  ad- 
vise the  judge  by  whom  the  matter  was  brought  before 
them.  By  11  &  12  Vict.  c.  78,  however,  this  has  ii&l2Vict. 
been  altered,  and  a  regular  tribunal,  consisting  of  at  ^*^^' 
least  five  of  the  judges  of  the  superior  courts  at  West- 
minster (including  either  one  of  the  Chief  Justices  or  the 
Chief  Baron),  constituted  for  the  decision  of  all  points 
reserved  on  criminal  trials  by  any  court  of  oyer  and  ter- 
miner, or  gaol  delivery,  or  court  of  quarter  sessions.  But 
neither  under  the  old  practice  nor  this  statute  have  the 
parties  to  a  criminal  proceeding  any  compulsory  means 
of  reviewing  the  decisions  of  the  judge. 

(o)  Ph.  &  Am.  Ev.  ©47;    2  (r)  R,  v.   Mawbey,  6  T.  R, 

Ph.  Evid.  541—2,  10th  Ed.  638;  per  Lord  Kenyon,  C.  J. 

(p)  Archb.  Cr.  Off.  Pr.  96 ;  JR.  (i)  See  the  note  to  A.  v.  Scaife, 

V.  Whitehouie,  Pearce,  C.  C.  I.  2  Deu.  C.  C.  286. 

{q)  Archb.  Cr.  Off.  Pr.  97. 
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CHAPTER  II. 


Design  of  thii 
chapter. 


ELEMENTARY  RULES  FOR  CONDUCTING  THE  EXAMINATION 
AND  CROSS-EXAMINATION  OF  WITNESSES. 

§  620.  In  the  preceding  chapter  the  main  object  of 
this  work  was  brought  to  a  close.  The  final  chapter,  at 
which  we  have  now  arrived,  wiU  be  devoted,  not  to  law 
or  practice,  but  to  certain  rules  for  the  guidance  of  ad- 
vocates in  dealing  with  witnesses.  And  if  to  readers 
experienced  in  such  matters  much  of  what  follows  appear 
very  obvious  and  elementary,  they  should  remember  that 
it  is  not  for  them  this  chapter  was  intended  (a). 


(a)  This  chapter  being  designed 
solely  for  those  whose  forensic 
experience  has  either  not  com- 
menced, or  is  very  limited,  we 
may  perhaps  be  excused  for  in- 
serting the  judicious  advice  given 
to  young  advocates  by  some  emi- 
nent foreign  writers.  **  A  young 
man  ought  to  present  himself  with 
an  honest  assurance  and  plead 
with  firmness,  but  with  modesty 
in  his  language  and  demeanour. 
He  should  avoid  the  affectation  of 
fetching  things  iVom  too  far,  and 
should  not  wander  from  his  sub- 
ject If  he  demands  a  favourable 
hearing,  let  him  do  it  with  dig- 
nity, and  not  in  a  rampant  tone. 
He  ought  neither  exalt  himself 
too  much,  nor  humble  himself 
too  much,  and  the  less  he  can 


manage  to  talk  about  himself  the 
better.  If  either  the  manner  or 
matter  of  his  discourse  affords 
room  for  criticism,  he  should  bear 
it  patiently.  The  best  works  are 
subject  to  that,  and  a  young  man, 
especially,  must  not  flatter  him- 
self with  being  all  at  oooe  above 
paying  this  tribute,  from  which 
even  those  who  have  grown  old 
in  the  career  are  not  exempt." 
Histoire  abr^^  de  TOrdre  des 
Avocats,  par  M.  Boucher  d'Aigis^ 
ch.  11.  The  reader  will  find  this 
in  M.  Dupin's  work,  entitled 
"Profession  d'Avocat, —  Recoefl 
de  Pi^s  contenant  TExevcioe  de 
cette  Profession."  A  good  warn- 
ing is  likewise  to  be  foond  in  the 
following:  "Alii  memoriae aadi- 
torum  conaolturi,  lolis  iDhserebant 
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§  621.  There  is  a  very  prevalent  notion  that  all  dis-  Ad  objection 
cussion  or  comment  on  the  present  subject  roust  neces- 
sarily be  useless,  if  not  worse.  This  seems  to  have  arisen 
partly  from  a  superficial  view  of  the  matter,  and  partly 
from  misapprehension  of  a  passive  in  QuintiliaUy  in 
which  he  is  supposed  to  intimate  his  opinion  tliat  the  fa- 
culty of  interrogating  witnesses  with  effect  must  either  be 
the  result  of  natural  acuteness,  or  be  acquired  by  practice. 
If  the  Roman  critic  meant,  what  he  certainly  does  not 
express,  his  language  being  **  Naturali  magis  acumine,  aut 
ustt  contingit  hcec  virtus,"  that  no  rules  can  be  laid  down 
for  the  guidance  of  advocates  in  this  respect,  he  was  most 
inconsistent  with  himself;  for  in  the  very  chapter  from 
which  the  above  passage  is  taken  (ft)  is  found  a  series 
of  rules  for  that  purpose,  which  have  been  admired  in 
every  age,  and  are  recommended  by  the  highest  autho- 
rities in  our  own  law(c).  The  present  chapter  is  in  truth 
chiefly  founded  on  them,  as  the  constant  references  will 
shew.  It  would  indeed  be  strange  if,  while  perfection 
in  all  other  arts  and  sciences  is  attained  by  the  combi- 
nation of  study  and  experience,  the  faculty  of  examining 
witnesses  with  effect,  which  depends  so  much  on  know- 
ledge of  human  nature,  and  acquaintance  with    the 


concliuionibus,  easque  modo  per 
caassaram  genera,  qusB  vocant, 
modo  per  qusestiones  dispone- 
bant:  mode  it  prseclare  rao  funo- 
toi  officio  existimabant,  ri  ad  sin- 
gulos  tituloe  aliquot  casuumleviter 
enucleatorum  centurias  propone- 
rent.  *  *  *  I  Hi  ad  memoriam 
omnia  referebant,  et  n  qui  jejuna 
tstapraecepta  edtdicerant,  et  ad  tin- 
gnlaa  qiuestiones  ipsa  compendii 
verba  poterant  reddere,  eoa  ali- 
quot casuum  et  quaestiuncularum 
myriadibus  suffarcinatos,  et  pba- 
leris  omatos  doctoralibus,  ablega- 
bant  in  forom,  strepitum  bis  armis 


non  sine  borrore  judicisdaturos:" 
Heineccius,  ad  Inst.  Prsef.  p.  ix. 

(6)  Qaintil.  Inst.  Orat  lib.  5, 
cap.  7»  De  Testibus.  Quintilian 
refers  to  the  dialogues  of  the  So- 
cratic  philosophers,  and  especially 
those  of  PlatOi  as  affording  good 
studies  in  the  art  of  cross-exami- 
nation. Among  Plato's  Divine 
Dialogues,  see  in  particular  the 
Protagoras,  Second  Alcibiades, 
Theages,  and  Eutyphron. 

(c)  3  Blackst.  Comm.  374;  Ph. 
&  Am.  £v.  908;  1  Greenl.  Evid. 
§446,  Note  (1),  4th  Ed. 
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resources  of  falsehood  and  evasion,  and  must  have  been 
coeval  with  judicature  itself,  should  be  destitute  of  all 
fixed  principles. 


«EiMnin«tiop/'  §  622.  The  terms  "examination  in  chieP'  and  "cross- 
iittioD,''ADd  examination"  are  commonly  applied,  respectively,  to  the 
exiSfCTia!"'"     interrogation  of  witnesses  by  the  party  who  presents 

them  to  the  tribunal  and  by  his  adversary;  the  legal 
rules  of  practice  governing  both  being,  as  has  been  shewn 
in  the  preceding  chapter  (d),  mainly  based  on  the  prin- 
ciple that  every  witness  produced  must,  in  the  first  in- 
stance at  least,  be  presumed  favourably  disposed  towards 
the  party  by  whom  he  is  called.  The  very  opposite  is, 
however,  often  the  fact;  and  accordingly  in  what  follows 
the  term  "  cross-examination  "  will  be  used  in  the  sense 
of  examination  "  ex  adverso  (e),"  i.  e.  the  interrogation 
by  an  advocate  of  a  witness  hostile  to  his  cause,  whether 
in  form  coming  before  the  court  as  the  witness  of  the 
.  advocate  or  of  his  opponent. 

ExtmiDation  of  ^  623.  In  the  former  of  those  cases,  i.  e.  in  the  inter- 
vourabie  to  the  rogation  of  witnesses  favourable  to  the  cause  of  the 
^t^  ^^  to*       advocate  by  whom  they  are  interrogated,  the  following 

is  the  advice  given  by  Quintilian  in  the  part  of  his  work 

to  which  reference  has  been  made: — "Si  habet  testera 

cupidum  laedendi,  cavere  debet  hoc  ipsum,  ne  cupiditas 

ejus  appareat;  nee  statim  de  eo  quod  in  judicium  venit 

rogare,  sed  aliquo  circuitu  ad  id  pervenire,  ut  illi,  quod 

maxim^  dicere  voluit,  videatur  expressum ;  nee  nimii^m 

instare  interrogation!,  ne  ad  omnia  respondendo  testis 

fidem  suam  minuat;  sed  in  tantum  evocare  eum,  quan- 

EnmiDation       tum  sumere  ex  uno  satis  sit  (/)."     So,  when  the  dispo- 

wbose  dispo-      sition  of  the  witness  towards  his  cause  is  unknown  to 

sitioD towards     ^hc  advocate, — "Si  nesciet  actor  quid  propositi  testis 

gator's  cause  is   attulerit :  paulatim,  et  (ut  dicitur)  pedetentim  interro- 

«okoowD. 

(d)  Supra,  ch.  1,  §§  611,  612.        500. 

(e)  1  Benth.  Jud.  £▼.  496  and  (/)  Quint  in  cap.  eit. 
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gando  ezperietur  animum  ejus,  et  ad  id  responsum  quod 
eliciendum  erit,  per  gradus  ducet.  Sed,  quia  nounun- 
quam  sunt  has  quoque  testium  artes,  ut  prim6  ad  voluu- 
tatem  respondeant,  quo  majore  fide  diversa  posted  dicant, 
est  oratoris,  suspectum  testem  dum  protest,  dimittere(^)/' 
In  another  part  of  the  same  chapter  he  adds, — '*  IIIsb 
yer6  pessimee  artes,  testem  subornatum  in  subsellia  ad- 
yersarii  mittere,  ut  inde  excitatus  plus  noceat,  yel  dicendo 
contra  reum,  cum  quo  sederit;  vel  quum  adjuvisse  testi- 
monio  videbitur,  faciendo  ex  industria  multa  immodest^ 
atque  intemperanter,  per  quas  non  k  se  tantiim  dictis 
detrahat  fidem,  sed  cseteris  quoque,  qui  profuerant,  aufe- 
rat  auctoritatem:  quorum  mentionem  habui,  non  ut  fie? 
rent,  sed  ut  vitareutur.*' 


§  624.  On  the  subject  of  **  cross-examination/'  or  ••  CroM^ztmi- 
"  examination  ex  adverso,"  the  following  celebrated  pas-  e*am^nti?on 
sages  of  the  same  author  should  be  attentively  studied  (A),  ''ez  tdveno." 
^  In  eo  qui  verum  invitus  dicturus  est,  prima  felicitas 
interrogantis  est  extorquere  quod  is  noluerit  Hoc  non 
alio  modo  fieri  potest,  qu^m  longiiis  interrogatione  repe- 
tit&.  Respondebit  enim  quae  nocere  causae  non  arbitra- 
bitur :  ex  pluribus  deinde  quae  confessus  erit,  e6  perdu- 
cetur,  ut,  quod  dicere  non  vult,  negare  non  possit.  Nam, 
ut  in  oratione  sparsa  plerumque  coUigimus  argumenta, 
quae  per  se  nihil  reum  aggravare  videantur,  congrega- 
tioue  deinde  eorum  factum  conviucimus;  ita  hujusmodi 
testis  multa  de  anteactis,  multa  de  insecutis,  loco,  tempore, 
person^,  caeterisque  est  interrogandus,  ut  in  aliquod  re- 
sponsum incidat,  post  quod  illi  vel  fateri  quae  volumus, 
necesse  sit,  vel  iis  quae  jam  dixerit  repugnare.  Id  si  non 
contingit,  reliquum  erit,  ut  eum  nolle  dicere  manifestum 
sit:  protrahend usque,  ut  in  aliquo  quod  vel  extra  causam 
sit,  deprehendatur :  tenendus  etiam  diutius,  ut  omnia, 

(g)  Quint  iR  cap.  cU.  (h)  Id. 
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ac  pluiB  quJUn  res  destderat,  pro  reo  dicendo,  suspectus 
jadici  fiat;  quo  non  miniis  nocebit,  qokm.  si  rera  in  ream 
dixisset."  *•**•*«  Primum  est,  nosse  testem. 
Nam,  timidus  teireri,  stultus  decipi,  iracnndus  concitaii, 
ambitiosus  inflari,  longus  protrahi  potest :  pnidens  Yer5 
et  constans,  vel  tanquam  inimicos  et  penricax  dimittendus 
statim;  yd  non  interrogatione,  sed  brevi  interlocutione 
patroni  reFotandas  est;  aut  aliquo,  si  oontiogety  urbane 
dicto  reirigerandus ;  aut,  si  quid  in  ejus  vitam  dici  potent^ 
infami&  criminam  destruendus:  probos  quosdam  et  vere- 
cundos  non  asper^  incessere  profuit;    nam  ssepe,  qui 
adversils  insectantem  pugnassent,  modestia  mitigantur. 
Omnis  autem  interrogatio  aut  in  cans&  est,  aut  extra 
causam.    In  caus^  patronus  altiiJls,  et  unde  nihil  suspecti 
sity  repetita  percontatione,  priora  sequentibus  applicando, 
saepe  e6  perducit  homines,  ut  invitis  quod  prosit  extor- 
queat.  ^  *  *  Ulud  fortuna  interim  preestat,  utaliquid  quod 
inter  se  parum  consenttat,  4  teste  dicatur :  interim,  (quod 
seepius  evenit),  ut  testis  testi  diversa  dicat :  acuta  autem 
interrogatio,  ad  hoc  quod  casu  fieri  solet,  etiam  ratione 
perducet     Extra  causam,  quoque,  multa  quse  prosint, 
rogari  Solent;  de  yiiJk  testium  aliorum,  de  su&  quisque,  si 
turpitudo,  si  humilitas,  si  amicitia  accusatoris,  si  inimi- 
citisB  cum  reo ;  in  quibus  aut  dicant  aliquid  quod  prosit, 
aut  in  mendacio  vel  cupiditate  Isedendi  deprehendantur. 
Sed  in  primis  interrogatio  debet  esse  circumspecta,  quia 
multa  contra  patronos  venust^  testis  saspe  tespondet, 
eique  prsecipu^  yulg6  iavetur;  tum  verbis  quam  maxim^ 
ex  medio  sumptis,  ut,  qui  rogatur,  (is  autem  saepius  im- 
peritus),  intelligat,  aut  ne  intd%ere  se  neget,  quod  in- 
terrogantis  non  leve  firigus  est." 

i«.  Testimony        §  625.  In  dealing  with  examination  ex  adverso,  we 

a     intoto.       propose  to  consider  separately  the  cases: — 1®.  Where 

the  evidence  of  the  witness  is  false  in  toto.    2^.  Where  a 

portion  of  it  is  true,  but  a  false  colouring  is  given  to  the 

whole  transaction  to  which  he  deposes,  either  by  suppres- 
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sion  of  some  facts  or  addition  of  others,  or  both.  1.  Of  i.  Where  the 
the  former  of  these,  the  most  obvious,  though  not  the  most  J  phyticaiiy 
usual  case,  is  where  the  answers  extracted  shew  that  the  »"poM»ble. 
fact  deposed  to  is  physically  impossible.  A  good  instance 
is  afforded  by  the  case  of  the  Comte  de  Morangi^s  (i), 
**  The  question  was,  whether  Monsieur  de  Morangies  had 
received  a  sum  of  300,000  francs,  for  which  he  had  given 
notes  of  hand  to  a  person  called  V^ron.  These  notes  of 
hand  he  affirmed  had  been  obtained  from  him  fraudu- 
lently. Dujonquai,  grandson  of  Veron,  affirmed  that  he 
had  himself  on  foot  transported  that  sum  to  Morangies, 
at  his  hotel,  in  thirteen  journeys,  between  seven  in  the 
morning  and  about  one  in  the  aflemoon,  making  about 
five  hours  and  a  half  or  six  hours.  The  fact  was  shewn 
to  be  impossible,  as  follows : — Dujonquai  said  that  he 
had  divided  the  sum  into  thirteen  bags,  each  containing 
six  hundred  louis,  and  twenty-three  other  sacks  of  two 
hundred  pounds;  twenty-five  louis  were  given  to  Dujon- 
quai by  Morangies.  On  each  occasion  Dujonquai  put  a 
sack  of  two  hundred  louis  in  each  of  his  pockets,  which, 
according  to  the  fashion  of  the  day,  fiapped  over  his 
thighs,  and  took  a  sack  of  six  hundred  guineas  under 
his  arm.  According  to  the  measured  distance  from  the 
alley  in  which  Dujonquai  lived  to  the  house  of  Moran- 
gies, the  space  traversed  by  Dujonquai,  in  his  thirteen 
journeys,  would  amount  to  five  French  leagues  and  a 
half;  the  time  for  each  league  being  calculated  at  an 
hour  for  a  person  walking  rather  faster  than  usual.  So 
far  there  is  no  absolute  physical  impossibility,  however 
improbable  it  might  be  that  Dujonquai  should  not  stop 
a  moment  for  refreshment  or  repose;  but  in  going, 
Dujonquai  had  sixty-three  steps  to  come  down  in  his 
own  house,  and  twenty-seven  to  go  up  at  that  of  Mo- 
rangies, making  in  all  ninety  multiplied  by  twenty-six : 
this  amounted  to  two  thousand  three  hundred  and  forty 

(t)  We  cite  from  the  Law  Mag.  N.  S.  vol.  i.  p.  24. 
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steps.  Now  it  was  koown,  that  to  ascend  the  three 
hundred  and  eighty  steps  of  Notre  Dame  from  eight  to 
nine  minutes  are  requisite.  Thus  an  hour  must  be  de- 
ducted from  the  five  or  six  during  which  the  journeys 
were  said  to  have  been  made.  The  street  of  St  Jacques, 
which  Dujonquai  had  to*  ascend,  is  extremely  steep. 
This  would  check  the  speed  of  a  man  laden  and  encum- 
bered with  bags  of  gold  under  his  arm  and  in  his  pocket 
The  street  is  a  great  thoroughfare,  especially  in  the 
morning,  for  three  or  six  hours.  The  obstructions  inevi- 
table from  this  circumstance  would  accumulate  consider- 
ably ;  half  a  league  at  least  must  be  added  to  the  five 
leagues  and  a  half,  which,  as  the  crow  flies,  was  the  disr 
tance  traversed.  It  happened  that  on  the  very  day  which 
Dujonquai  fixed  upon  for  his  journeys,  these  ordinary 
obstructions  were  increased  fi'om  the  removal  by  sixty  or 
eighty  workmen  of  an  enormous  stone  to  St  Genevieve, 
and  the  crowd  attracted  by  the  spectacle.  This  must, 
even  supposing  him  not  to  have  yielded  for  a  moment 
to  the  curiosity  of  seeing  what  attracted  others,  have 
added  seven  or  eight  minutes  to  each  of  his  walks,  which, 
in  the  twenty-six,  would  amount  to  two  hours  and  a  half. 
Both  in  his  own  house  and  that  of  Morangies  it  must 
have  been  necessary  for  Dujonquai  to  open  and  shut  the 
doors,  to  take  the  sacks,  to  place  them  in  his  pockets, 
to  take  them  out,  to  lay  them  before  Morangies,  who 
he  afiirmed,  contrary  to  all  probability,  counted  the 
sacks  during  the  intervals  of  his  journey,  and  not  in  his 
presence.  Time  must  have  been  requisite  also  to  take 
and  read  the  receipts  given  by  the  count,  during  each 
journey.  On  his  return  home  Dujonquai  must  have 
given  them  to  some  other  person.  Therefore,  reckoning 
the  time  required  to  take  and  lay  down  the  sacks,  to 
open  and  shut  th/B  doors,  to  receive  and  read  and  deliver 
the  acknowledgments,  to  conversations  which  Dujonquai 
allowed  he  had  with  several  people,  together  with  the 
obstacles  we  have  mentioned,  the  truth  of  Dujonquai's 
statement  was  reduced  to  a  physical  impossibility .** 
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§  626.  2.  Cases  like  the  above  are,  however,  neces-  ?•  Whew  it » 
sarily  uncommon ;  in  most  instances  the  exertions  of  monJiy  im- 
the  advocate  must  be  directed  to  shewing  the  impro-  P««^*«* 
bability,  or  at  most  the  moral  impossibility  of  the  fact 
deposed  to.  The  story  of  Susannah  and  the  Elders 
in  the  Apocrypha  affords  a  very  early  and  most  ad- 
mirable example.  The  two  false  witnesses  were  exa- 
mined out  of  the  hearing  of  each  other :  on  being  asked 
under  what  sort  of  tree  the  criminal  act  was  done,  the 
first  said  ''a  mastick  tree,''  the  other  ''a  holm  tree." 
The  judgment  of  Lord  Stowell  also  in  Evans  v.  JEhans^k) 
shews  how  a  supposed  transaction  may  be  disproved  by 
its  inconsistency  with  surrounding  circumstances.  '^  What 
had  you  for  supper  Y*  says  a  modem  jurist  (Z).  "  To  the 
merits  of  the  cause,  the  contents  of  the  supper  were  in 
themselves  altogether  irrelevant  and  indifferent.  But  if, 
in  speaking  of  a  supper  given  on  an  important  or  recent 
occasion,  six  persons,  aU  supposed  to  be  present,  give  a 
different  bill  of  fare ;  the  contrariety  affords  evidence 
pretty  satisfactory  though  but  of  the  circumstantial  kind 
that  at  least  some  of  them  were  not  there."  The  most 
usual  application  of  this  is  in  detecting  fabricated  alibis. 
They  seldom  succeed  if  the  witnesses  are  skilfully  cross- 
examined  out  of  the  hearing  of  each  other,  especially  as 
courts  and  juries  are  aware  that  a  false  alibi  is  a  favourite 
defence  with  guilty  persons,  and  consequently  listen  with 
suspicion  even  to  a  true  one. 

§  627.  2®.  Falsehood  in  toto  is  far  less  common  than  2«.  Misrepfe- 
misrepresentation.    Under  this  head  comes  exaggeration,  E^^^aon. 
the  dangers  of  which  have  been  pointed  out  in  the 
Introduction  (m).     There  are  however  other  forms  (n). 
E.  g.  "  Question — ^About  what  thickness  was  the  stick  Faltehood  in 
with  which  you  saw  Reus  strike  his  wife  Defuncta?  *l^"*"*y' 

(k)  I  Hagg.  Cons.  Rep.  105.  (m)  Sect.  I,  §  26. 

(0  2  Benih.  Jud.  £▼.  9.  «  (n)  1  Benth.  Jad.  £▼.  141. 
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Falsehood  to 
quality. 


Answer — About  the  thickness  of  a  man^s  little  finger. 
In  truth  it  was  about  the  thickness  of  a  man's  wrist 
Falsehood  in  this  shape  may  be  termed  falsehood  in 
quantity.  Question — With  what  food  did  the  gaoler 
Reus  feed  the  prisoner  Defunctus  ?  Answer — With  sea 
biscuit,  in  an  ordinarily  eatable  state.  In  truth,  the  bis- 
cuit was  rotten  and  mouldy  in  great  part  Falsehood  in 
this  shape  may  be  termed  fidsehood  in  quality,'* 


Geperality  and 
indiaUnctoeis. 


Equifocation. 


§  628.  Of  the  various  resorts  of  evasion  the  most  obvious 
and  ordinary  are  generality  and  indistinctness.  ^*  Dolosus 
versatur  in  generalibus  (o)"  '' Multiplex  indistinctum 
parit  confusionem  (p)"  Untruthful  witnesses,  as  well  as 
unreflecting  persons,  commonly  use  words  expressing 
complex  ideas,  and  entangle  facts  with  their  own  con- 
clusions and  inferences.  E.  g.  Question — What  did 
A.  B.  (i.  e.  the  plaintiff,  defendant,  &c.,  as  the  case  may 
be)  do  ?  or  say  ?  Answer — He  promised,  he  engaged,  he 
authorized,  he  ratified,  he  confessed,  he  admitted,  lie  kc. 
The  mode  of  detection  here  is  to  elicit  by  repeated  ques- 
tions what  actually  did  take  place,  thus  breaking  up  the 
complex  idea  into  its  component  parts,  and  separating 
fBiCtB  from  inferences.  Another  form  is  that  of ''  equivo- 
cation," or  verbal  truth  telling,  a  practice  much  resorted 
to  by  witnesses  who  are  regardless  of  their  oaths,  as  also 
by  others  who  delude  themselves  into  the  belief  that  de- 
ception in  this  shape  is,  in  a  religious  and  moral  point  of 
view,  either  not  criminal  or  criminal  in  a  less  degree  than 
actual  falsehood. 


Effect  of  interest      §  629.  The  maxim  ^*  Falsus  in  uno,  falsus  in  omni- 

ducing  vatxwT  ^^'  (?)  ^^Y  ^  pushed  too  far.     It  must  not  be  snp- 

testimoDy.         posed  that  all  the  untrue  testimony  given  in  courts  of 

justice  proceeds  from  an  intention  to  misstate  or  deceive. 


(o)  3  Co.  81  a. 
Ip)  Hob.  335.    See  2  Benth. 
Jud.  Ev.  147. 


(g)  Broom'i  Max.  zziv.  2nd 
Ed. 
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On  the  contrary,  it  most  usually  arises  from  interest  or 
bias  in  fitvour  of  one  party,  which  exercises  on  the  minds 
of  witnesses  an  influence  of  which  they  are  unconscious, 
and  leads  them  to  give  distorted  accounts  of  the  matters 
to  which  they  depose.  Again,  some  witnesses  have  a 
way  of  compounding  with  their  consciences — they  will 
not  state  positive  falsehood,  but  will  conceal  the  trutli,  or 
keep  back  a  portion  of  it;  while  others  whose  principles 
and.  whose  testimony  are  sound  in  the  main  will  lie  de- 
liberately when  questioned  on  particular  subjects,  es- 
pecially on  some  of  a  peculiar  and  delicate  nature.  The 
mode  of  extracting  truth  by  cross-examination  is,  how- 
ever, pretty  much  the  same  in  all  cases,  namely,  by 
questioning  about  matters  which  lie  at  a  distance,  and 
shewing  the  falsehood  of  the  testimony  by  comparing  it 
with  established  facts. 

{  630.  Although  in  enumerating  the  means  by  which  ad-  General  ob- 
verse witnesses  are  to  be  assailed,  Quintilian  puts  first  (r),  the  coune  of  ^ 
"  timidus  (testis)  terreri  potest,"  menacing  language  and  «»«n»n»iion  «« 
austerity  of  demeanor  are  not  the  most  eflScacious  wea- 
pons for  this  purpose ;  for  in  the  vast  majority  of  in- 
stances, an  artful  or  evasive  witness  is  more  efiectually 
dealt  with  by  putting  him  in  good  humour  with  himself, 
and  off  his  guard  as  to  the  designs  of  his  interrogator. 
The  word  ^*  terror*'  must  here  be  understood  with  re- 
ference to  remorse  of  conscience,  sense  of  shame,  dread 
of  disgrace  and  punishment,  and  a  sort  of  undefined 
apprehension  resulting  firom  them  all.  The  hardened 
villain  who  comes  into  the  witness-box  to  swear  to  un- 
mixed falsehood,  and  perseveres  in  that  intention  despite 
every  obstacle,  is  comparatively  rare.  On  most  minds 
the  well-known  sanctions  of  truth  are  in  continual, 
though  it  may  be  silent,  operation,  and  the  resolution  to 
deceive  has  frequently  yielded  to  their  force  when  ju- 

(r)  Svpra,  ^624. 
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diciously  displayed  to  the  mental  Tision.  Here,  and  in- 
deed in  examinations  ex  adverso  in  general,  the  great 
art  is  to  conceal,  especially  from  the  witness,  the  object 
with  which  questions  are  put. 

DftDgenof  iu         {  631.  But  if  cross-examination  be  a  powerful  engine, 

it  is  likewise  an  extremely  dangerous  one,  and  often  re- 
coils fearfully,  even  on  those  who  know  how  to  use  it 
The  young  advocate  should  reflect,  that,  if  the  transaction 
to  which  a  witness  speaks  really  occurred,  so  constant  is 
the  operation  of  the  natural  sanction  of  truth  (r),  that  he 
is  almost  sure  to  recollect  every  material  circumstance  by 
which  it  was  accompanied ;  and  the  more  his  memory  is 
probed  on  the  subject,  the  more  of  these  circumstances 
will  come  to  light,  thus  corroborating  instead  of  shaking 
his  testimony.     And  forgetfulness  on  the  part  of  wit- 
nesses of  immaterial  circumstances,  not  likely  to  attract 
attention,  or  even  slight  discrepancy  in  their  testimony 
respecting  them,  so  far  from  impeaching  their  credit  often 
rather  confirms  it.      Nothing  can  be  more  suspicious 
than  a  long  story  told  by  a  number  of  witnesses  agreeing 
down  to  the  minutest  details.     Hence  it  is  a  well-known 
f  rule,  that  a  cross-examining  advocate  ought  not,  in  ge- 
I  neral,  to  ask  questions  the  answers  to  which,  if  unfiaivour- 
i  able,  will  be  conclusive  against  him ;  as,  for  instance,  in 
>  a  case  turning  on  identity,  whether  the  witness  is  sure, 
or  will  swear,  that  the  accused  is  the  man  of  whom  he 
is  speaking.     The  judicious  course  is  to  question  him 
as  to  surrounding  or  even  remote  matters,  which  may 
j  shew  that  he  is  mistaken,  tiiat  his  memory  is  not  good, 
'  &c.     Under  certain   circumstances,  however,   perilous 
,  questions  must  be  risked ;  especially  where  a  favourable 
!  answer  would  be  very  advantageous,  and  things  already 
i   press  so  hard  against  the  cause  of  the  cross-examining 
I   advocate  that  it  could  scarcely  be  injured  by  an  un- 
favourable one. 

(r)  Introd.  sect  1,  §  16. 
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§  632.  The  words  "  longus  (testis)  protrahi  (potest)''  (s)  Ttikttive  wit- 
are  omitted  in  some  copies  of  Quintiliaiiy  but  are  retained 
in  the  best  editions,  and  have  every  appearance  of  genuine- 
ness. Their  meaning  is,  that  a  witness  who  either  from 
self-sufficiency,  a  desire  to  benefit  the  cause  of  the  op- 
posite party,  or  any  other  reason,  displays  a  loquacious 
propensity,  should  be  encouraged  to  talk,  in  order  that 
he  may  either  fall  into  some  contradiction,  or  let  drop 
something  that  may  be  serviceable  to  the  party  interro- 
gating. ''  Of  this  damning  kind,"  observes  the  author 
ofa  judicious  pamphlet  (0>  '^ are  witnesses  who  prove  too 
much ;  for  instance,  that  a  horse  is  the  better  for  what 
the  consent  of  mankind  calls  a  blemish  or  a  vice.  The 
advocate  on  the  other  side  never  desires  stronger  evi- 
dence than  that  of  a  witness  of  this  sort :  he  leads  the 
witness  on  from  one  extravagant  assertion  in  his  friend's 
behalf  to  another ;  and,  instead  of  desiring  him  to  miti- 
gate, presses  him  to  a^ravate,  his  partiality,  till  at  last 
he  leaves  him  in  the  mire  of  some  monstrous  contradic- 
tion to  the  common  sense  and  experience  of  the  court 
and  jury ;  and  this  the  advocate  knows  will  deprive  his 
whole  testimony  of  credit  in  their  minds." 

§  633.  The  course  of  cross-examination  to  be  pursued  Cooneof  cro«- 
m  each  particular  cause  should  be  subordinate  to  the  plan  should  be  lub- 
which  Uie  advocate  has  formed  in  his  mind  for  the  con-  Loen^pUn 

for  conduct  of 
(j)  Supra,  %  624.  a  militery  flogging,  assured  them  ^^  ^"*' 
it)  Hints  to  Witnesses  in  Courts  with  great  earnestness  that  there 
of  Justice,  by  a  Barrister  (Baron  was  nothing  in  it ;  he  had  seen  a 
Field).  London.  1815.     We  cite  soldier  receive  nint  hundred  and 
from  the  Law  Mag.  vol.  25,  p.  Jifty  lashes  and  not  mind  it  in  the 
361.   When  corporal  punishment  least.     It  never  occurred  to  this 
in  the  army  excited  so  much  in-  zealous  person,  that  if  that  were 
terest  some  time  since,  the  author  true,  the  usual  punishments  of 
met  a  young  officer  who  warmly  50,  100,  or  350  lashes  could  not 
defended  the  practice;  and  having  be  a  very  effective  means  of  en- 
first  taken  care  to  ascertain  that  forcing  military  diBcipline. 
none  of  his  hearers  had  witnessed 
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duct  of  it  Writers  on  the  art  of  war,  to  which  forensic 
battles  have  been  so  often  compared,  say  that  every  cam- 
paign should  be  conducted  with  some  definite  object  in 
view,  QTy  as  they  express  it,  that  no  army  should  be 
without  its  line  of  operation.  There  is,  however,  this 
difierence,  that  the  line  of  operation  of  an  army  can 
seldom  be  changed  after  fighting  has  begun,  whereas 
matters  transpiring  in  the  course  of  a  trial  frequently 
disclose  grounds  of  attack  or  defence  imperceptible  at 
its  outset ;  the  seizing  on  which,  and  adapting  them  to 
the  actual  state  of  things,  require  that  "  ingenio  velod 
ac  mobili,  animo  prsesenti  et  acri,''  which  Quintilian  in 
another  place  pronounces  so  essential  to  an  advocate  (u). 
But  the  analogy  is  very  close  in  one  respect.  Like  the 
general,  the  advocate  should  always  remember  whether 
he  is  the  attacking  or  defending  party,  and  beware  of 
undertaking  the  ofiensive  before  he  is  strong  enough,  or 
assuming  the  onus  probandi  when  he  ought  to  content 
himself  with  resisting  his  adversary.  This  is  a  very 
common,  because  very  natural  fault  in  the  defence  of 
criminal  cases.  Oftentimes  the  only  chance  of  escape  is 
that  the  proof  against  the  accused  may  fall  short,  and  all 
the  energies  of  his  advocate  should  be  directed  to  shew 
that  it  does  so.  But  if,  abandoning  this  defensive  atti- 
tude, he  talks  of  the  accused  as  an  innocent  man  whom 
it  is  sought  to  oppress,  denounces  the  prosecution  as 
founded  in  spite,  and  the  evidence  by  which  it  is  sup- 
ported as  based  on  perjury,  and  fails,  as  without  evi- 
dence or  facts  he  must  fail,  in  convincing  the  jury  of 
this,  the  condemnation  of  his  client  follows  as  matter  of 
course. 

Cooclosion.  §  634.  The  faculty  of  interrogating  witnesses  with 

efiect  is  unquestionably  one  of  the  arcana  of  the  legal 
profession,  and,  in  most  instances  at  least,  can  only  be 

(tt)  Qaintil.  Inrt.  Ont.  lib.  6,  c  4. 
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attained  after  years  of  forensic  observation  and  expe- 
rience. Cross-examination,  or  examination  ex  adverso, 
is  the  most  effective  of  all  means  for  extracting  truth, 
much  perjured  testimony  is  restrained  by  the  dread  of  it, 
and  few  pleasures  exceed  that  afforded  by  witnessing 
its  successful  application  in  the  detection  of  guilt  or  the 
▼indication  of  innocence.  And  although  mediocrity  is 
more  easily  attainable  in  direct  examination,  it  may  be 
a  question  whether  the  highest  degree  of  excellence  is 
not  more  rare  in  this  than  in  the  former.  For  it  requires 
mental  powers  of  no  inferior  order  so  to  interrogate 
each  witness,  whether  learned  or  unlearned,  intelligent 
or  dull,  matter  of  fact  or  imaginative,  simple-minded  or 
designing,  as  to  bring  his  story  before  the  tribunal  in 
the  most  natural,  comprehensible,  and  effective  form. 
Having  in  tlie  present  chapter  endeavoured  to  illustrate 
this  important  subject,  we  cannot  dismiss  it  without  a 
caution.  Maxims  of  every  kind  should  be  to  us  as 
guides — to  shorten,  as  has  been  well  observed,  the  turn- 
ings and  windings  of  experience — not  as  stem  masters  to 
stifle  the  inspirations  of  genius ;  and  the  greatest  advocate 
is  he  who,  perfectly  conversant  with  the  established  rules 
of  his  art,  knows  when  to  break  them,  alike  with  safety 
and  advantage. 
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STATUTES. 


8  &  9  Vict.  c.  113. 

An  Act  to  facilitate  the  Admission  in  Evidence  of  certain 
official  and  other  Documents,  [8th  Aagust,  1845.] 

Whxrxas  it  is  provided  by  many  statates  that  Tariooa  oertificateB, 
official  and  public  documents,  documents  and  proceedings  of  corpo- 
rations and  of  joint-stock  and  other  companies,  and  certified  copies 
of  documents,  bye-laws,  entries  in  registers  and  other  books,  shall 
be  receivable  in  evidence  of  certain  particulars  in  courts  of  justice, 
provided  they  be  respectively  authenticated  in  the  manner  pre- 
scribed by  such  statutes :  and  whereas  the  beneficial  effect  of  these 
provisions  has  been  found  by  experience  to  be  greatly  diminished 
by  the  difficulty  of  proving  that  the  said  documents  are  genuine; 
and  it  is  expedient  to  &cilitate  the  admission  in  evidence  of  such 
and  the  like  documents :  be  it  therefore  enacted  by  the  Queen's 
most  excellent  Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  this  present  parlia- 
ment assembled,  and  by  the  authority  of  the  same,  that  whenever  certein  doeu- 
by  any  act  now  in  force  or  hereafter  to  be  in  force  any  certificate,  ^,^tarrid«nce 
official  or  public  document,  or  document  or  proceeding  of  any  cor-  jirtUiout  proof  of 
poration  or  joint-stock  or  other  company,  or  any  certified  copy  of  fte.  of  penon 
any  document,  bye-law,  entry  in  any  register  or  other  book,  or  of  **"  '    *  **™*' 
any  other  proceeding,  shall  be  receivable  in  evidence  of  any  par- 
ticular in  any  court  of  justice,  or  before  any  legal  tribunal,  or  either 
house  of  paiiiament,  or  any  committee  of  either  house,  or  in  any 
judicial  proceeding,  the  same  shall  respectively  be  admitted  in  evi- 
dence, provided  they  respectively  purport  to  be  sealed  or  impressed 
with  a  stamp,  or  sealed  and  signed,  or  signed  alone,  as  required,  or 
unpressed  with  a  stamp  and  signed,  as  directed  by  the  respective 
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Courts,  kc.  to 
take  Judicial  no- 
tice of  signatiue 
<rf  equity  or  cum- 
mon  law  Judges, 
ftc. 


Copies  of  private 
acts,  printed  by 
Queen's  printer, 
Journals  of  parlia* 
ment,  and  pro- 
clamations, ad- 
missible as 
erldence. 


Persons  forging 
seal,  stamp,  or 
signature  of  car- 
tain  documents, 
or  print  any 
private  act  with 
false  purport, 
guilty  of  felony. 


acts  made  or  to  be  hereafter  made,  wiihont  any  proof  of  the  seal  or 
stamp,  where  a  seal  or  stamp  is  necessary,  or  of  the  signature  or  of 
the  official  character  of  the  person  appearing  to  have  signed  the 
same,  and  without  any  farther  proof  thereof  in  every  case  in  which 
the  original  record  could  have  been  received  in  evidence. 

2.  And  be  it  enacted,  that  all  courts,  jndges,  justices,  masters  in 
chancery,  masters  of  courts,  commissioners  judicially  acting,  and 
other  judicial  officers  shall  henceforth  take  judicial  notice  of  the 
signature  of  any  of  the  equity  or  common  law  judges  of  the  superior 
courts  at  Westminster,  provided  such  signature  be  attached  or  ap- 
pended to  any  decree,  order,  certificate,  or  other  judicial  or  official 
document 

3.  And  be  it  enacted,  that  all  copies  of  private  and  local  and 
personal  acts  of  parliament  not  public  acts,  if  purporting  to  be 
printed  by  the  Queen's  printers,  and  all  copies  of  the  journals  of 
either  house  of  parliament,  and  of  royal  proclamations,  purporting 
to  be  printed  by  the  printers  to  the  crown  or  by  the  printers  to 
either  house  of  parliament,  or  by  any  or  either  of  them,  shall  be 
admitted  as  evidence  thereof  by  all  courts,  judges,  justices,  and 
others,  without  any  proof  being  given  that  such  copies  were  so 
printed. 

4.  Provided  always,  and  be  it  enacted,  that  if  any  person  shall 
forge  the  seal,  stamp,  or  signature  of  any  such  certificate,  official  or 
public  document,  or  document  or  proceeding  of  any  corporation  or 
joint-stock  or  other  company,  or  of  any  certified  copy  of  any  docu- 
ment, bye-law,  entry  in  any  register  or  other  book,  or  other  pro- 
ceeding as  aforesaid,  or  shall  tender  in  evidence  any  such  certificate, 
official  or  public  document,  or  document  or  proceeding  of  any  cor- 
poration or  joint-stock  or  other  company,  or  any  certified  copy  of 
any  document^  bye-law,  entry  in  any  register  or  other  book,  or  of 
any  other  proceeding,  with  a  false  or  counterfeit  seal,  stamps  or 
signature  thereto,  knowing  the  same  to  be  &lse  or  counterfeit, 
whether  such  seal,  stamp,  or  signature  be  those  of  or  relating  to  any 
corporation  or  company  already  established,  or  to  any  corporation 
or  company  to  be  hereafter  established,  or  if  any  person  shall  forge 
the  signature  of  any  such  judge  as  aforesaid  to  any  order,  decree, 
certificate,  or  other  judicial  or  official  document,  or  shall  tender  in 
evidence  any  order,  decree,  certificate,  or  other  judicial  or  official 
document  with  a  fidse  or  counterfeit  signature  of  any  such  judge  as 
aforesaid  thereto,  knowing  the  same  to  be  fiilse  or  counterfeit,  or  if 
any  person  shall  print  any  copy  of  any  private  act  or  of  the  joomals 
of  either  house  of  parliament,  which  copy  shall  felsdy  purport  to 
have  been  printed  by  the  printers  to  the  crown,  or  by  the  printers 
to  either  house  of  parliament,  or  by  any  or  either  of  them,  or  if  any 
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person  shall  tender  in  evidence  any  sach  copy,  knowing  that  the 
same  was  not  printed  by  the  person  or  persons  by  whom  it  so  par- 
ports  to  have  been  printed,  every  such  person  shall  be  gnilty  of 
felony,  and  shaU  upon  conviction  be  liable  to  transportation  for 
seven  years,  or  to  imprisonment  for  any  term  not  more  than  three 
nor  lees  than  one  year,  with  hard  labour:  provided  also,  that 
whenever  any  such  document  as  before  mentioned  shall  have  been 
received  in  evidence  by  virtue  of  this  act,  the  court,  judge,  com- 
missioner, or  other  person  officiating  judicially  who  shall  have 
admitted  the  same,  shall,  on  the  request  of  any  party  against  whom 
the  same  is  so  received,  be  authorized,  at  its  or  at  his  own  discretion, 
to  direct  that  the  same  shaU  be  impounded,  and  be  kept  in  the 
custody  of  some  officer  of  the  court  or  other  proper  person,  until 
farther  order  touching  the  same  shaU  be  given,  either  by  such 
court,  or  the  court  to  which  such  master  or  other  officer  belonged, 
or  by  the  persons  or  person  who  constituted  such  court,  or  by  some 
one  of  the  equity  or  common  law  judges  of  the  superior  courts  at 
Westminster  on  application  being  made  for  that  purpose. 

5.  And  be  it  enacted,  that  this  act  shall  not  extend  to  Scotiand.    Not  to  extend  to 

6.  And  be  it  enacted,  that  this  act  may  be  repealed,  altered,  or  5j!!It«*^  of  .^ 
amended  during  this  present  session  of  parliament 

7.  And  be  it  enacted,  that  this  act  shall  take  eflfect  from  the  first  Commencement 
day  of  November  next  after  the  passing  thereof. 


14  k  15  Vict.  c.  09. 

An  Act  to  amend  the  Lam  of  Evidence. 

[7th  August,  1851.] 

Whxbxas  it  is  expedient  to  amend  the  law  of  evidence  in  divers 
particulars :  be  it  therefore  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  tiie  authority  of  the  same,  as  follows : 

1.  So  much  of  section  one  of  the  act  of  the  sixth  and  seventh  RedtednrorJio 
years  of  her  present  Majesty,  chapter  eighty-five,  as  provides  that  Yi't.  c.  ss,^  ^ 
the  said  act  shall ''  not  render  competent  any  party  to  any  suit,  ac-  ^vp^^i*^ 
tion,  or  proceeding  individi^ally  named  in  the  record,  or  any  lessor 
of  the  plaintiff,  or  tenant  of  premises  sought  to  be  recovered  in 
ejectment,  or  the  landlord  or  other  person  in  whose  right  any  de- 
fendant in  replevin  may  make  cognizance,  or  any  person  in  whose 
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FuUeitobe 
admissible  wit- 


Nothinf  hflfdn 
to  compel  person 
charged  with 
crlmLiai  offbnce 
to  give  evideiice 
tending  to  cri- 
minate himself, 
ftc. 


Not  to  apply  to 
proceedings  In 
consequence  of 
adultery,  8ce. 


Nothing  to  repeal 
any  provisions  of 
7  W.  4  ft  1  Vict. 
e.  26. 


Common  law 
courts  authoriaed 
to  compel  inspec- 
tion of  documents 
whenever  equity 
would  grant  dis- 
covery. 


immediate  aad  individQal  behalf  any  action  may  be  brought  or  de- 
fended, either  wholly  or  in  part,'*  is  hereby  repealed. 

2.  On  the  trial  of  any  issae  joined,  or  of  any  matter  or  question, 
or  on  any  inquiry  arising  in  any  suit,  action,  or  other  proceeding  in 
any  court  of  justice,  or  before  any  person  haying  by  law,  or  by 
consent  of  parties,  authority  to  hear,  receive,  and  examine  evidence, 
the  parties  thereto,  and  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  defended,  shall, 
except  as  hereinafter  excepted,  be  competent  and  compellable  to 
give  evidence,  either  viv&  voce  or  by  deposition,  according  to  the 
practice  of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  prooeeding. 

8.  But  nothing  herein  contained  shall  render  any  person  who  in 
any  criminal  proceeding  is  charged  with  the  commission  of  any 
indictable  ofience,  or  any  offence  punishable  on  summary  convic- 
tion, competent  or  compellable  to  give  evidence  for  or  against 
himself  or  herself,  or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  or  shall  in  any 
criminal  proceeding  render  any  husband  competent  or  compellable 
to  give  evidence  for  or  against  his  wife,  or  any  vnfe  competent  or 
compellable  to  give  evidence  for  or  against  her  husband. 

4.  Nothing  herein  contained  shall  apply  to  any  action,  suit, 
proceeding,  or  bill  in  any  court  of  common  law,  or  in  any  eccle- 
siastical court,  or  in  either  house  of  parliament,  instituted  in  con- 
sequence of  adultery,  or  to  any  action  for  breach  of  promise  of 
marriage. 

5.  Nothing  herein  contained  shall  repeal  any  provision  con- 
tained in  chapter  twenty-six  of  the  statute  passed  in  the  session  of 
parliament  holden  in  the  seventh  year  of  the  reig^  of  King  William 
the  Fourth  and  the  first  year  of  the  reign  of  her  present  majesty. 

6.  Whenever  any  action  or  other  legal  proceeding  shall  hence- 
forth be  pending  in  any  of  the  superior  courts  of  common  law  at 
Westminster  or  Dublin,  or  the  Court  of  Common  Pleas  for  the 
county  palatine  of  Lancaster,  or  the  Court  of  Pleas  for  the  county 
of  Durham,  such  court  and  each  of  the  judges  thereof  may  respec- 
tively, on  application  made  for  such  purpose  by  either  of  the 
litigants,  compel  the  opposite  party  to  allow  the  party  making  the 
application  to  inspect  all  documents  in  the  custody  or  under  the 
control  of  such  opposite  party  relating  to  such  action  or  other  legal 
proceeding,  and,  if  necessary,  to  take  examined  copies  of  the  same, 
or  to  procure  the  same  to  be  duly  stamped,  in  all  cases  in  which 
previous  to  the  passing  of  this  act  a  discovery  might  have  been 
obtained  by  filing  a  bill  or  by  .any  other  prooeeding  in  a  court  of 
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equity  at  the  instance  of  the  party  so  making  application  as  afore- 
said to  the  said  court  or  judge. 

7.  All  proclamations,  treaties,  and  other  acts  of  state  of  any  foreign  Foreign  and  oo- 
state  or  of  any  British  colony,  and  all  judgments,  decrees,  orders,  1»^  jSdmenti, 
and  other  judicial  proceedings  of  any  court  of  justice  in  any  foreign  J^^ST  1'*'^ 
state  or  in  any  British  colony,  and  all  affidavits,  pleadings,  and  without  proof  of 
other  legal  documents  filed  or  deposited  in  any  such  court,  may  be  wju^iciiachA^ 
proved  in  any  court  of  justice,  or  before  any  person  haying  by  law  SSSg'thT^e. 
or  by  consent  of  parties  authority  to  hear,  receive,  and  examine  ' 

evidence,  either  by  examined  copies  or  by  copies  authenticated  as 
hereinafter  mentioned ;  that  is  to  say,  if  the  docoroent  sought  to  be 
proved  be  a  proclamation,  treaty,  or  other  act  of  state,  the  authen- 
ticated copy  to  be  admissible  in  evidence  must  purport  to  be  sealed 
witii  the  seal  of  the  foreign  state  or  British  colony  to  which  the 
original  document  belongs;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial  proceeding 
of  any  foreign  or  colonial  court,  or  an  affidavit,  pleading,  or  other 
legal  document  filed  or  deposited  in  any  such  court,  the  authen- 
ticated copy  to  be  admissible  in  evidence  must  purport  either  to  be 
sealed  with  the  seal  of  the  foreign  or  colonial  court  to  which  the 
original  document  belongs,  or,  in  the  event  of  such  court  having  no 
seal,  to  be  signed  by  the  judge,  or,  if  there  be  more  than  one  judge, 
by  any  one  of  the  judges  of  the  said  court,  and  such  judge  shall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy  that 
the  court  whereof  he  is  a  judge  has  no  seal ;  but  if  any  of  the  afore- 
said authenticated  copies  shall  purport  to  be  sealed  or  signed  as 
hereinbefore  respectively  directed,  the  same  shall  respectively  be 
admitted  in  evidence  in  every  case  in  which  the  original  document 
could  have  been  received  in  evidence,  without  any  proof  of  the  seal 
where  a  seal  is  necessary,  or  of  the  signature,  or  of  the  truth  of  the 
statement  attached  thereto,  where  such  signature  and  statement  are 
necessary,  or  of  the  judicial  character  of  the  person  appearing  to 
have  made  such  signature  and  statement. 

8.  Every  certificate  of  the  qualification  of  an  apothecary  which  ApotheeariMcer- 
shall  purport  to  be  under  the  common  seal  of  the  Society  of  the  Art  dbte  without 
and  Mystery  of  Apothecaries  of  the  city  of  London  shall  be  received  ^"^^  ^  '^* 

in  evidence  in  any  court  of  justice,  and  before  any  person  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  any  proof  of  the  said  seal  or  of  the 
authenticity  of  the  said  certificate,  and  shall  be  deemed  sufficient 
proof  that  the  person  named  therein  has  been  from  the  date  of  the 
said  certificate  duly  qualified  to  practise  as  an  apothecary  in  any 
part  of  England  or  Wales. 
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Doeumenta  ad- 
mifsible  without 

£roof  of  Mtl,  fte. 
I  EDgland  or 
Wales  equally  ad- 
misaible  in  Ire- 
land. 


Documents  ad- 
missible  without 

Eroof  of  seal,  ke. 
I  Ireland  equally 
admissible  in 
England  and 
Wales. 


Documents  ad- 
missible without 
5 roof  of  seal,  ftc. 
1  England, 
Wales,  or  Ire- 
land equally  ad- 
missible in  the 
colonies. 


Registers  of 
British  tressels 
and  certificates  of 
registry  admis- 
sible as  prim& 
facie  evidence  of 
their  contents, 
without  proof  of 
signature,  ftc. 


0.  Every  docnment  which  by  any  law  now  in  force  or  hereafter 
to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  partienlar 
in  any  court  of  justice  in  England  or  Wales  without  proof  of  the 
seal  or  stamp  or  signature  authenticating  the  same^  or  of  the  judicial 
or  official  character  of  the  person  appearing  to  have  signed  the 
same,  shall  be  admitted  in  evidence  to  the  same  extent  and  for  the 
same  purposes  in  any  court  of  justice  in  Ireland,  or  before  any 
person  having  in  Ireland  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  without  proof  of  the  seal 
or  stamp  or  sigpaature  authenticating  the  same,  or  of  the  jndidal  or 
official  character  of  the  person  appearing  to  have  signed  the  same. 

10.  Every  document  which  by  any  law  now  in  force  or  hereafter 
to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  particular 
in  any  court  of  justice  in  Ireland  without  proof  of  the  seal  or  stamp 
or  signature  authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  the  same,  shall 
be  admitted  in  evidence  to  the  same  extent  and  for  the  same  pur- 
poses in  any  court  of  justice  in  England  or  Wales,  or  before  any 
person  having  in  England  or  Wales  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal  or  stamp  or  signature  authenticating  the  same,  or  of  the 
judicial  or  official  character  of  the  person  appearing  to  have  signed 
the  same. 

11.  Every  document  which  by  any  law  now  in  force  or  hereafter 
to  be  in  force  is  or  shall  be  admissible  in  evidence  of  any  particular 
in  any  court  of  justice  in  England  or  Wales  or  Ireland  without 
proof  of  the  seal  or  stamp  or  signature  authenticating  the  same,  or 
of  the  judicial  or  official  character  of  the  person  appearing  to  have 
sigpied  the  same,  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  any  court  of  justice  of  any  of  the 
British  colonies,  or  before  any  person  having  in  any  of  such  colonies 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official  character  of 
the  person  appearing  to  have  signed  the  same. 

12.  Every  register  of  a  vessel  kept  under  any  of  the  acts  relating 
to  the  registry  of  British  vessels  may  be  proved  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  either  by  the 
production  of  the  original  or  by  an  examined  copy  thereof,  or  by  a 
copy  thereof  purporting  to  be  certified  under  the  hand  of  the  penon 
having  the  charge  of  the  original,  and  which  person  is  hereby  re- 
quired to  fumiBh  such  certified  copy  to  any  person  applying  at  a 
reasonable  time  for  the  same,  upon  payment  of  the  sum  of  one 


APPENDIX.  755 

riiiUing ;  and  every  such  register  or  such  copy  of  a  register,  and 
also  every  certificate  of  registry,  granted  under  any  of  tne  acts 
relating  to  the  registry  of  British  vessels,  and  purporting  to  be 
signed  as  required  by  law,  shall  be  received  in  evidence  in  any 
court  of  justice,  or  before  any  person  having  by  law  or  by  consent 
of  parties  authority  to  hear,  receive,  and  examine  evidence,  as 
prini&  facie  proof  of  aU  the  matters  contained  or  recited  in  such 
register  when  the  register  or  such  copy  thereof  as  aforesaid  is  pro- 
duced, and  of  all  the  matters  contained  or  recited  in  or  endorsed  os 
such  certificate  of  registry  when  the  said  certificate  is  produced. 

18.  And  whereas  it  is  expedient,  as  far  as  possible,  to  reduce  the  Where  neeeuary 
expense  attendant  upon  the  proof  of  criminal  proceedings :  be  it  tum'or^omitui 
enacted,  that  whenever  in  any  proceeding  whatever  it  may  be  ^fneomwy^' 
necessary  to  prove  the  trial  and  conviction  or  acquittal  of  any  p«iuoe  ncord, 
person  charged  with  any  indictable  oflfence,  it  shall  not  be  necessary  tilled  under  hand 
to  produce  the  record  of  the  conviction  or  acquittal  of  such  person,  ^ 

or  a  copy  thereof,  but  it  shall  be  sufificient  that  it  be  certified  or 
purport  to  be  certified  under  the  hand  of  the  clerk  of  the  court  or 
other  officer  having  the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place^  or  by  the  deputy  of  such 
clerk  or  other  officer^  that  the  paper  produced  is  a  copy  of  the 
record  of  the  indictment,  trial,  conviction,  and  judgment  or  ac- 
quittal, as  the  case  may  be,  omitting  the  formal  parts  thereof. 

14.  Whenever  any  book  or  other  document  is  of  such  a  public  Examined  or  oer- 
nature  as  to  be  admissible  in  evidence  on  ita  mere  production  jfrom  docamenta  ad- 
\he  proper  custody,  and  no  statute  exists  which  renders  its  contents  ^ll^^  ^  ^^' 
provable  by  means  of  a  copy,  any  copy  thereof  or  extract  there- 
from sbaU  be  admissible  in  evidence  in  any  court  of  justice,  or 

before  any  person  now  or  hereafter  having  by  law  or  by  consent  of 
parties  authority  to  hear,  receive,  and  examine  evidence,  provided 
it  be  proved  to  be  an  examined  copy  or  extract,  or  provided  it  pur- 
port to  be  signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted,  and  which  officer 
is  hereby  required  to  furnish  such  certified  copy  or  extract  to  any 
person  applying  at  a  reasonable  time  for  the  same,  upon  payment 
of  a  reasonable  sum  for  the  same,  not  exceeding  fourpenoe  for 
every  folio  of  ninety  words. 

15.  If  any  officer  authorized  or  required  by  this  act  to  furnish  Certifying  a  fUse 
any  certified  copies  or  extracts  shall  wilfully  certify  any  document  demeanor. 

as  being  a  true  copy  or  extract,  knowing  that  the  same  is  not  a 
true  copy  or  extract,  as  the  case  may  be,  he  shall  be  guilty  of  a 
misdemeanor,  and  be  liable,  upon  conviction,  to  imprisonment  for 
any  term  not  exceeding  eighteen  months. 
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Court,  •».  may 
■dminliter  oatat. 


Penont  forging 
•eal,  ttamp,  or 
•ignature  of  oer- 
taln  documents, 
or  wilAilly  otter- 
ing same,  giiiltj 
of  felony. 


Act  not  to  extend 
to  Scotland. 

Interpretation  of 
"  Britiah  Co- 
lony." 


Commencement 
of  act. 


16.  Every  coart,  judge,  jnstioey  officer,  oommiaBioiier,  arbi- 
trator, or  other  person,  now  or  hereafter  haying  by  law  or  by  con- 
sent of  parties  authority  to  hear,  receiye,  and  examine  evidenee, 
18  hereby  empowered  to  administer  an  oath  to  all  such  witnesses  as 
are  legally  called  before  them  reepectiTely. 

17.  If  any  person  shall  forge  the  seal,  stamp,  or  signature  of  any 
document  in  this  act  mentioned  or  referred  to,  or  shall  tender  in 
eyidence  any  such  document  with  a  false  cr  counterfeit  seal,  stamp, 
or  SDgnatnre  thereto^  knowing  the  same  to  be  false  or  counterfeit, 
he  shall  be  guilty  of  felony,  and  shall  upon  conyiction  be  liable  to 
tran^Kxrtation  for  seyen  years,  or  to  imprisonment  for  any  term  not 
exceeding  three  years  nor  less  than  one  year,  with  hard  labour ; 
and  wheneyer  any  such  document  shall  haye  been  admitted  in  evi- 
dence by  virtue  of  this  act,  the  court  or  the  person  who  shall  have 
admitted  the  same  may,  at  the  request  of  any  party  against  whom 
the  same  is  so  admitted  in  evidence,  direct  that  the  same  shall  be 
impounded  and  be  kept  in  the  custody  of  some  officer  of  the  court 
or  other  proper  perscm  for  such  period  and  subject  to  snch  con- 
ditions as  to  tiie  said  court  or  person  shall  seem  meet ;  and  every 
person  who  shall  be  charged  with  committing  any  felony  under 
this  act,  or  under  the  act  of  the  eighth  and  ninth  years  of  her  pre- 
sent Majesty,  chapter  one  hundred  and  thirteen,  may  be  dealt  with, 
indicted,  tried,  and,  if  convicted,  sentenced,  and  his  ofience  may 
be  laid  and  charged  to  have  been  committed,  in  the  county,  dis- 
trict, or  place  in  which  he  shall  be  apprehended  or  be  in  custody ; 
and  every  accessory  before  or  after  the  feet  to  any  snch  ofience* 
may  be  deajt  with,  indicted,  tried,  and,  if  convicted,  sentenced, 
and  his  offence  laid  and  charged  to  have  been  committed,  in  any 
county,  district,  or  place  in  which  the  principal  offender  may  be 
tried. 

18.  This  act  shall  not  extend  to  Scotland. 

19.  The  words  *^  British  colony"  as  used  in  this  act  shall  apply 
to  all  tiie  Britidb  territories  under  the  government  of  the  East 
India  Company,  and  to  the  Islands  of  Guernsey,  Jersey,  Aldemey, 
Sark,  and  Man,  and  to  all  other  possessions  of  the  British  crown, 
wheresoever  and  whatsoeyer. 

20.  This  act  sbsJl  come  into  operation  on  the  first  day  of  No- 
vember in  the  present  year. 


APPBNDIX.  757 


16  &  17  VioT.  c.  83. 

An  Act  to  afnend  an  Act  of  the  Fourteenth  and  Fifteenth 
Victoriay  Chapter  Ninety-nine*         [20th  August,  1853.] 

Wherbas  the  law  touching  evidence  requires  further  amendment : 
Be  it  therefore  declared  and  enacted  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal,  and  commons,  in  this  present  parliament  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

1.  On  the  trial  of  any  issue  joined,  or  of  any  matter  or  question,  HosbandB  and 

...  '.J*  ja.  j*       •      witret  of  parties 

or  on  any  mquiry  arisuig  m  any  suit,  action,  or  other  proceeding  m  to  be  admiuible 
any  court  of  justice,  or  before  any  person  having  by  law  or  by  ^**>*«»«*  * 
consent  of  parties  authority  to  hear,  receive,  and  examine  evi- 
dence, the  husbands  and  vdves  o*f  the  parties  thereto,  and  of  the 
persons  in  whose  behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  instituted,  or  opposed  or  defended,  shall,  except 
as  herein-after  excepted,  be  competent  and  compellable  to  give 
evidence,  either  viva  voce  or  by  deposition  according  to  the  prac- 
tice of  the  court,  on  behalf  of  either  or  any  of  the  parties  to  the 
said  suit,  action,  or  other  proceeding. 

2.  Nothin?  herein  shall  render  any  husband  competent  or  com-  except  in  cri- 

^  .  mlnu  cases  and 

pellable  to  give  evidence  for  or  against  his  wife,  or  any  wife  com-  in  cases  of  adoi- 
petent  or  compellable  to  give  evidence  for  or  against  her  husband,  ^' 
in  any  criminal  proceeding,  or  in  any  proceeding  instituted  in  con- 
sequence of  adultery. 

8.  No  husband  shall  be  compellable  to  disclose  any  communica-  Husbands  and 
tion  made  to  him  by  his  wife  during  the  marriage,  and  no  wife  peiied  to  disclose 
shall  be  compellable  to  disclose  any  communication  made  to  her  by  e<»™™«»oi«*ti»n«- 
her  husband  during  the  marriage. 

4.  So  much  of  section  one  of  the  act  passed  in  the  session  of  so  much  of  sec- 
parliament  holden  in  the  sixth  and  seventh  years  of  her  present  vtcL^c!  Ss.  L 
majesty,  chapter  eighty-five,  as  provides  that  the  said  act  shall  not  Jjjjjf ^j^^J^^ 
render  competent  the  husband  or  wife  of  any  party  to  any  suit,  repaded. 
action,  or  proceeding  individuaJUy  named  in  the  record,  or  of  any 
lessor  of  the  plaintiff  or  of  the  tenant  of  premises  sought  to  be 
recovered  in  ejectment,  or  of  the  landlord  or  other  person  in  whose 
right  any  defendant  in  replevin  may  make  cognizance,  or  of  any 
lessor  (a)  in  whose  immediate  and  individual  behalf  any  action 

(a)  Sic  in  copy  iflsued  by  the  Queeo's  Printer. 
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may  be  brought  or  defended,  either  wholly  or  in  part,  is  hereby 
repealed. 

Short  ticto.  6.  In  citing  this  act  in  other  acts  of  parliament,  or  in  any  in- 

strument, document,  or  proceeding,  it  shall  be  sufficient  to  use  the 
expression,  ''  The  Evidence  Amendment  Act,  1863." 

Commeneenieiit        g.  This  act  shall  commence  on  the  eleventh  day  of  July  One 

thousand  eight  hundred  and  fifty-three. 
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No.  2. 


INSTANCES  OF  PRESUMPTIVE  EVIDENCE 

IN  CRIMINAL  CASES. 


I. 

Case  of  William  Ricliardspti,  Dumfries,  a.d.  1787  (a). 

In  the  antamn  of  1786,  a  young  woman  who  lived  with  her  parents 
in  a  remote  district,  in  the  stewartry  of  Kirkcudbright,  was  one 
day  left  alone  in  the  cottage,  her  parents  having  gone  out  to  their 
harvest-field.  On  their  return  home,  a  little  after  mid-day,  they 
found  their  daughter  murdered,  with  her  throat  cut  in  a  most 
shocking  manner.  The  circumstances  in  which  she  was  found, — 
the  character  of  the  deceased,  and  the  appearance  of  the  wound,  all 
concurred  in  excluding  any  presumption  of  suicide ;  white  the 
surgeons,  who  examined  the  wound,  were  satisfied,  that  it  had  been 
inflicted  by  a  sharp  instrument,  and  by  a  person  who  must  have 
held  the  instrument  in  his  left  hand.  On  opening  the  body,  the 
deceased  appeared  to  have  been  some  months  gone  with  child ;  and 
on  examining  the  ground  about  the  cottage,  there  were  discovered 
the  footsteps  seemingly  of  a  person  who  had  been  running  hastily 
from  the  cottage,  and  by  an  indirect  road,  through  a  quagmire  or 
Ik^,  in  which  there  were  stepping-stones.  It  appeared,  however, 
that  the  person  in  his  haste  and  confusion,  had  slipped  his  foot,. and 
stepped  into  the  mire,  by  which  he  must  have  been  wet  nearly  to 
the  middle  of  the  leg.  The  prints  of  the  footsteps  were  accurately 
measured,  and  an  exact  impression  taken  of  them ;  and  it  appeared 
that  they  were  those  of  a  person  who  must  have  worn  shoes,  the 
soles  of  which  had  been  newly  mended,  and  which,  as  is  usual  in 
that  part  of  the  country,  had  iron  knobs  or  nails  in  them.  There 
were  discovered  also,  along  the  track  of  the  footsteps,  and  at  certain 
intervals,  drops  of  blood;  and  on  a  stile,  or  small  gateway,  near  the 
cottage,  and  in  the  line  of  the  footsteps,  some  marks  resembling 
those  of  a  hand  which  had  been  bloody.   Not  the  slightest  suspicion 

(a)  Taken  from  Barnett's  Criminal  Law  of  Scotland,  p.  524. 
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at  thk  time  attached  to  any  particular  person  as  the  murderer ;  nor 
was  it  even  suspected  who  might  be  the  father  of  the  child  of  which 
the  girl  was  pregnant.  At  the  Aineral,  a  number  of  persons  of  both 
sexes  attended;  and  the  stewart-depute  thought  it  the  fittest  oppor- 
tunity of  endeavouring,  if  possible,  to  discover  the  murderer,  con- 
ceiving rightly,  that,  to  avoid  suspicion,  whoever  he  was,  he  would 
not,  on  that  occasion,  be  absent.  With  this  view,  he  called  together, 
after  the  interment,  the  whole  of  the  men  who  were  present,  being 
about  sixty  in  number.  He  caused  the  shoes  of  each  of  tbem  to  be 
taken  off,  and  measured ;  and  one  of  the  shoes  w^as  found  to  resemble 
pretty  nearly  the  impression  of  the  footsteps  hard  by  the  cottage. 
The  wearer  of  this  shoe  was  the  schoolmaster  of  Uie  parish ;  which 
led  immediately  to  a  suspicion,  that  he  must  have  been  the  &tber  of 
the  child,  and  had  been  guilty  of  the  murder,  to  save  his  character. 
On  a  closer  examination,  however,  of  the  shoe,  it  was  discovered 
that  it  was  pointed  at  the  toe,  whereas  the  impression  of  the  footstep 
was  rounded  at  that  place.  The  measurement  of  the  rest  went  on ; 
and  after  going  through  nearly  the  whole  number,  one  at  length  was 
discovered,  which  corresponded  exactly  to  the  impression,  in  dimen- 
sions, shape  of  the  foot,  form  of  the  sole,  apparently  newly  mended, 
and  the  number  and  position  of  the  knobs.  William  Richardson,  the 
young  man  to  whom  the  shoe  belonged,  on  being  asked  where  he 
was  the  day  the  deceased  was  murdered,  replied,  seemingly  without 
embarrassment,  that  he  had  been  all  that  day  employed  at  his 
master's  work;  a  statement  which  his  master  and  fellow-servants, 
who  were  present,  confirmed.  This  going  so  &r  to  remove  sus- 
picion, a  warrant  of  commitment  was  not  then  granted ;  but  some 
circumstances  occurring  a  few  days  thereafter,  having  a  tendency 
to  excite  it  anew,  the  young  man  was  apprehended  and  lodged  in 
jail.  On  his  examination,  he  acknowledged  he  was  left-handed ; 
and  some  scratches  being  observed  on  his  cheek,  he  said  he  had  got 
them  when  puUing  nuts  in  a  wood,  a  few  days  before.  He  stiU 
adhered  to  what  he  had  said,  of  his  having  been  on  the  day  of  the 
murder  employed  constantly  at  his  master's  work,  at  some  distance 
from  the  place  where  the  deceased  resided;  but,  in  die  course  of  the 
precognition,  it  turned  out,  that  he  had  been  absent  from  his  vftuk 
about  half  an  hour  (the  time  being  distinctly  ascertained)  in  the 
course  of  the  forenoon  of  that  day :  that  he  called  at  a  smith's  shop 
under  pretence  of  wanting  something,  which  it  did  not  appear 
he  had  any  occasion  for :  that  this  smith's  shop  was  in  the  way 
to  the  cottage  of  the  deceased.  A  young  girl,  who  was  some 
hundred  yards  from  the  cottage,  said,  that  about  the  time  the 
murder  was  committed  (and  which  corresponded  to  the  time  that 
Richardson  was  absent  from  his  fellow-servants),  she  saw  a  per- 
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GOD,  exactly  with  Bichardson's  dress  and  appearance,  running 
hastily  toward  the  cottage,  but  did  not  see  him  return,  though 
he  might  have  gone  round  by  a  small  eminence,  which  would 
interrupt  him  from  her  view,  and  which  was  the  Tery  track 
where  the  footsteps  had  been  traced.  His  fellow-servants  now 
recollected,  that,  on  the  forenoon  of  that  day,  they  were  em- 
ployed, with  Richardson,  in  driving  their  master's  carts,  and  when 
passing  by  a  wood  which  they  named,  Richardson  said  that  he 
must  run  to  the  smith's  shop,  and  would  be  back  in  a  short  time. 
He  then  left  his  cart  under  their  charge;  and  they  having  waited 
for  him  about  half-an-hour,  which  one  of  the  servants  ascertained, 
by  having  at  the  time  looked  at  his  watch,  they  remarked  on  his 
return,  that  he  had  been  longer  absent  than  he  had  said  he  would. 
To  which  he  replied,  that  he  had  stopped  in  the  wood  to  gather 
some  nuts.  They  observed  at  this  time  one  of  his  stockings  wet 
and  soiled,  as  if  he  had  stepped  into  a  puddle ;  on  which  they 
asked  where  he  bad  been?  He  said  he  had  stepped  into  a  marsh, 
the  name  of  which  he  mentioned ;  on  wfiich  his  fellow-servants 
remarked,  **  that  he  must  have  been  either  drunk  or  mad,  if  he 
had  stepped  into  that  marsh,'*  as  there  was  a  foot-path  which  went 
along  the  side  of  it.  It  then  appeared,  by  comparing  the  time  he 
was  absent  with  the  distance  of  the  cottage  from  the  place  where 
he  had  left  his  fellow-servants,  that  he  might  have  gone  there, 
committed  the  murder,  and  returned  to  them.  A  search  was  then 
made  for  the  stockings  he  had  worn  that  day.  Tbey  were  found 
concealed  in  the  thatch  of  the  apartment  where  he  slept ;  appeared 
to  be  much  soiled,  and  to  have  some  drops  of  blood  on  them.  The 
last  he  accounted  for,  by  saying,  first,  that  his  nose  had  been  bleed- 
ing some  days  before;  but  it  being  observed,  that  he  had  worn 
other  stockings  on  that  day,  he  next  said,  he  had  assisted  at  bleed- 
ing a  horse,  when  he  wore  these  stockings ;  but  it  was  proved, 
that  he  had  not  assbted,  but  had  stood  on  that  occasion  at  such  a 
distance,  that  none  of  tiie  blood  could  have  reached  him.  On  ex- 
amining the  mud  or  sand  upon  the  stockings,  it  appeared  to  cor- 
respond precisely  with  that  of  the  mire  or  puddle  adjoining  to  the 
cottage,  and  which  was  of  a  very  particular  kind,  none  other  of 
the  same  kind-  being  found  in  that  neighbourhood.  The  shoemaker 
was  then  discovered,  who  bad  mended  his  shoes  a  short  time  before ; 
and  he  spoke  distinctly  to  the  shoes  of  the  prisoner,  which  were 
exhibited  to  him,  as  having  been  those  he  had  mended.  It  then 
came  out,  that  Richardson  had  been  acquainted  with  the  deceased, 
who  waa  consideied  in  the  county  as  of  weak  intellects,  and  had  on 
one  occasion  been  seen  with  her  in  a  wood,  in  circumstances  that 
led  to  a  suspicion,  that  he  had  had  criminal  conversation  with  her ; 
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and  on  being  gibed  with  having  such  connexion  with  one  in  ha 
situation,  he  seemed  much  ashamed,  and  greatly  hurt    It  was 
proved  fiuther,  by  the  person  who  sat  next  to  him  when  the  shoes 
were  measuring,  that  he  trembled  much,  and  seemed  a  good  deal 
agitated ;  and  that,  in  the  interval  between  that  time  and  his  being 
apprehended,  he  had  been  advised  to  fly,  but  hia  answer  was, 
^^  Where  can  I  fly  to  ?  "    On  the  other  hand,  evidence  was  brought 
to  shew  that,  about  the  time  of  the  murder,  a  boafs  crew  from 
Ireland  had  landed  on  that  part  of  the  coast,  near  to  the  dwelling 
of  the  deceased ;  and  it  was  said  some  of  that  crew  might  have 
committed  the  murder,  though  their  motives  for  doing  so  it  was 
difficult  to  explain, ^it  not  being  alleged  that  robbery  was  their 
purpose,  or  that  any  thing  was  missed  firom  the  cottages  in  the 
neighbourhood.    The  jury  by  a  great  plurality  of  voices  found  him 
guilty.    Before  his  execution,  he  confessed  he  was  the  murderer, 
and  said  it  was  to  hide  his  shame  that  he  committed  the  deed, 
knowing  that  the  girl  was  with  child  to  him.    He  mentioned  also 
to  the  clergyman  whcT  attended  him,  where  the  knife  would  be 
found,  with  whic^  he  had  perpetrated  the  murder.    It  was  found 
accordingly  in  the  place  he  described  (under  a  stone  in  a  wall), 
with  marks  of  blood  upon  it 


II. 

Case  of  Mai^  Ann  Burdock,  Bristol,  a.d.  1835. 

Mary  Ann  Burdock  was  tried  before  the  Recorder  of  Bristd,  in 
April,  1885y  for  the  murder  of  Clara  Ann  Smith,  on  the  2drd  Oc- 
tober, 1893.  The  deceased,  who  was  an  elderly  lady,  possessed  of 
some  property,  went  to  live  with  the  accused,  who  kept  a  lodging- 
house  in  Bristol,  and  was  in  rather  bad  circumstances.  On  the 
day  in  question,  the  deceased  being  confined  to  her  bed  from  a 
cold,  the  accused  was  very  urgent  with  her  to  take  some  gruel, 
which  she  refused  for  some  time,  but  at  last  consented.  Shortly 
after  taking  it  she  was  seized  with  the  symptoms  of  poisoning  firom 
arsenic,  and  died  in  a  few  hours.  No  medical  assistance  was  pro- 
cured, nor  were  her  relatives  made  acquainted  with  her  death  by 
the  accused;  who  caused  her  to  be  privately  buried,  telling  the 
undertaker  that  an  old  lady  had  died  in  her  house,  who  had  no 
friends,  and  that  she  must  bury  her,  as  the  things  belonging  to  her 
were  worth  little  or  nothing.  The  interment  took  place  on  the 
81  St  October,  1833,  and  nothing  further  occurred  until  the  month 
of  December,  1884;  when  some  circumstances,  especially  a  change 
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in  the  habits  and  mode  of  life  of  the  accused,  having  excited  sus- 
picion, the  body  was  disinterred  on  the  24th  of  that  month,  and 
found  in  a  remarkably  good  state  of  preservation.  An  anatomical 
examination  of  the  body,  and  a  chemical  analysis  of  a  portion  of 
it,  which  have  received  great  praise  in  the  medical  and  scientific 
worlds,  detected  the  presence  of  arsenic ;  no  less  than  four  grains  of 
the  stdphuret  having  been  actually  procured  from  one  portion  of 
the  intestines,  while  the  poison  in  other  forms  was  extracted  from 
others;  and  the  suspected  party  was  accordingly  taken  into  cus- 
tody and  brought  to  triaL  In  addition  to  the  facts  already  stated,  % 
it  appeared  that,  some  days  before  the  death  of  the  deceased,  the 
accused  had  purchased  a  quantity  of  the  mJphuret  of  arsenic, 
under  the  g^undless  pretence  of  killing  rats ;  and  had  also  hired  a 
girl  to  wait  on  the  deceased,  whom  she  especially  cautioned  several 
times  to  be  very  careful  not  to  touch  any  thing  after  the  deceased, 
falsely  representing  her  as  ''  a  dirty  old  woman,  who  spat  in  every 
thing.''  It  appeared  also,  by  the  testimony  of  this  girl,  that  before 
administering  the  gruel  to  the  deceased,  the  accused  brought  it 
into  an  adjoining  room,  where  she  put  some  pinches  of  a  yeUow 
powder  into  it;  saying  to  the  witness  that  her  object  in  this  was  to 
ease  the  deceased  from  pain,  but  that  the  witness  was  not  to  tell 
the  deceased  that  there  was  anything  in  the  gruel,  as  if  she  knew 
there  was  she  would  not  take  it,  and  would  think  they  were  going 
to  kin  her.  The  accused  then  carefully  washed  her  hands  twice. 
While  the  deceased  was  in  the  ^agonies  of  death,  moaning  and 
rolling  about  in  her  bed,  the  accused,  who  was  in  the  room,  opened 
a  table  drawer,  took  out  some  bits  of  candle  and  a  rusblight,  saying 

to  the  servant,  ''Only  think  of  the  old  b h  having  these  things." 

This  expression  she  repeated  after  the  death  of  the  deceased,  on 
finding  some  other  articles  of  small  value.  She  cautioned  tiie 
servant  on  leaving  her  house  not  to  tell  anything  of  the  deceased, 
or  that  she  had  lived  with  her,  or  that  she  had  ever  seen  her,  the 
accused,  put  anything  into  the  gruel,  as  people  might  think  it 
curious.  On  this  evidence  Mary  Ann  Burdock  was  convicted  and 
executed. 
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III. 

Jacob,  JanSt  a.d.  1643(a). 

Quidam  Soffiridus  Wiggeri  dimicaverat  cum  alio,  cui  nomen 
Jacob.  Jans ;  illo  penes  se  non  habente  cultrnm ;  Jacobus  aliquoties 
Suffridum  suo  cultro  impetiemt :  donee  k  circumstantibas  ei  colter 
extortus  est,  cum  nemo  Suffiridum  vidisset  aot  sciret  esse  percossum. 
Is  exinde  in  eodem  loco  per  integram  fere  horam  sederat  in  scamno 
quodam,  nulla  de  yulnere  querel&.  Deinde  egressus  mox  rediit, 
pileum  tenens  refertum  suis  intestinis,  nee  multo  post  eztinctus  est, 
nuM  cum  alio  pagn&  rix&ve  habita.  Moribundns  aiebat,  4  Jacobo 
se  Tulneratum,  &  hie,  objectantibus  quibusdam  vulnus  Suffirido  io* 
flictum,  responderat  aliis  quidem,  non  esse  tam  graye  yuIdub  ;  alijis 
tacuerat  Post  mortem  Suffiidi,  Jacobus  accosatus  negabat  &ctum ; 
probabat  etiam,  Sufiridum  aliquot  septimanis  ante,  cum  apod  se- 
cretum  yincula  femoralium  solvere  non  posset,  cakro  ilia  diffindere 
conatum  esse,  tam  imprudenter,  nt  parum  abesset  quia  cultrnm 
ventri  impegisset.  Hoc  non  erat  impossibile,  quo  minus  &  tunc 
evenire  potuisset;  Curia  tamen  factum  perempt(»rium  non  exacts 
probatum  adeo  circumstantiis  undique  pressum  judicavit,  ut  non 
dubitaverit  Jacobum,  etsi  necdum  annos  XX  natum,  omissA  qoes- 
tione,  capitali  addicere  supplicio. 

This  case  has  been  inserted  as  illustratire  of  the  views  of  the 
civilians,  at  least  those  of  the  Dutch  school,  on  the  subject  of  pre- 
sumptive proof  in  criminal  proceedings.  It  has  been  selected  from 
others  for  the  reason,  that  notwithstanding  the  antiquity  of  the 
case  and  the  source  whence  it  is  taken,  no  evidence  not  receivable  by 
the  English  law,  as  it  stands  at  the  present  day,  appears  to  have 
been  adduced. 


For  other  instances  of  convictions  on  purely  presumptive  evi- 
dence, see  the  cases  of  Richard  Patch,  Surrey  Sp.  Ass.  1806 
(Report  by  Gumey) ;  of  F.  B.  Courvoiaier,  Sessions  Papers  of  the 
Cent  Cr.  Court. for  July,  1840  ;  of  John  Tawell,  Aylesbury  Sp. 
Ass.  1845,  WHls,  Circ.  £vid.  108,  8rd  ed. ;  and  those  of  W.  Howe, 
alias  Wood,  ui  284 ;  and  Smith  and  others,  id.  287. 

(a)  Huberus,  Prelectiooes  Juris  Civilis,  lib.  22,  tiu  3,  N.  4. 
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No.  3. 


CONFESSIONS  OF  WITCHCRAFT. 


As  a  Bpeciroen  of  the  confeseions  of  witchcraft  in  the  17th  century, 
we  snbjoin  the  examinations  of  two  of  the  Essex  witches  in  1646^ 
which  purport  to  have  been  taken  before  Sir  Harbottell  Grim- 
ston,  Knt  and  Baronet,  one  of  the  members  of  the  Hon.  the  House 
of  Commons,  and  Sir  Thomas  Bowes,  Knt.,  another  of  his  majesty's 
justices  of  the  peace  for  that  county  (a). 

'*  The  ezaminatiou  of  Anne  Gate,  alias  Maidenhead,  of  Much 
Holland,  in  the  county  aforesaid,  at  Mannintree,  0th  May,  1646. 

**  This  examinant  saith  that  she  hath  four  familiars,  which  she 
had  from  her  mother  about  two  and  twenty  years  since  ;  and  that 
the  names  of  the  said  imps  are,  James,  Prickeare,  Robyn,  and 
Sparrow ;  and  that  three  of  these  imps  are  like  mouses,  and  the 
fbuith  like  a  sparrow,  which  she  called  Sparrow :  to  whomsoever 
she  sent  the  said  imp  Sparrow,  it  killed  them  presently  :  and  that, 
first  of  all,  she  sent  one  of  her  three  imps  like  mouses,  to  nip  the 
knee  of  one  Robert  Freeman,  of  Little  Clacton,  in  the  county  of 
Essex  aforesaid,  whom  the  said  imp  did  so  lame  that  he  died  on 
that  lameness  within  half  a  year  after :  that  she  sent  the  said  imp 
Prickeare  to  kill  the  daughter  of  John  Rawlins,  of  Much  Holland 
aforesaid,  who  died  accordingly  within  a  short  time  after ;  and  that 
she  sent  her  said  imp  Prickeare  to  t))e  house  of  one  John  Tillet, 
which  did  suddenly  kill  the  said  Tillet:  that  she  sent  her  said  imp 
Sparrow  to  kill  the  child  of  one  George  Parby,  of  Much  Holland 
aforesaid,  which  child  the  said  imp  did  presently  kill ;  and  that 
the  ofienoe  this  examinant  took  against  the  said  George  Parby,  to 
kill  his  said  child,  was  because  the  wife  of  the  said  Parby  denied  to 
give  this  examinant  a  pint  of  milk :  that  she  sent  her  said  imp 
Sparrow  to  the  house  of  Samuel  Ray,  which,  in  a  very  short  time, 
did  kill  the  wife  of  the  said  Samuel ;  and  that  the  cause  of  this 
examinant's  malice  against  the  said  woman  was  because  she  refiised 
to  pay  to  this  examinant  twopence,  which  she  challenged  to  be  due 
to  her ;  and  that  afterwards  her  said  imp  Sparrow  killed  the  said 

(a)  4  How.  State  Trials,  pp.  817  et  ieq. 
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child  of  the  said  Samuel  Bay.  And  this  ezaminant  oonfeaseUi, 
that,  as  soon  as  she  had  received  the  said  four  imps  from  her  said 
mother,  the  said  imps  spake  to  this  examinant,  and  told  her  she 
must  deny  God  and  Christ,  which  this  examioant  did  then  assent 
to  (a)." 

The  confession  of  Rehecca  West,  taken  hefore  the  said  justices, 
21st  March,  1645: — ''This  ezaminant saith,  that,  about  a  month 
since,  Anne  Leach,  Eliiabeth  Gooding,  Hellen  Clark,  Anne  West, 
and  this  examinant,  met  altogether  at  the  house  of  Elizabeth  Clark, 
in  Mannyntree,  where  they  together  spent  some  time  in  praying 
unto  their  familiars,  and  every  one  of  them  went  to  prayers :  after- 
wards some  of  them  read  in  a  book,  the  book  being  Elizabeth 
Clark's :  and  this  examioant  saith,  that  forthwith  their  fiimiliais 
appeared,  and  every  one  of  them  made  their  several  propositions  to 
those  familiars,  what  every  one  of  them  desired  to  have  effected : 
that,  first  of  all,  the  said  Elizabeth  Clark  desired  of  her  spirit  that 
Mr.  Edwards  might  be  met  withal,  about  the  middle  bridge,  as  he 
should  be  come  riding  from  Eastberryhoult,  in  Surrey ;  that  his 
horse  might  be  scared,  and  he  thrown  down,  and  never  rise  again : 
that  the  said  Elizabeth  Gooding  desired  of  her  spirit,  that  she 
might  be  avenged  on  Robert  Tayler's  horse,  for  that  the  said 
Robert  suspected  said  Elizabeth  Gooding  for  the  killing  of  a  horse 
of  the  said  Robert  formerly  :  that  the  said  Hellen  Clark  desired  of 
her  spirit,  that  she  might  be  revenged  on  two  hogs  in  Misley- 
street  (being  the  place  where  the  said  Hellen  lived),  one  of  the 
hogs  to  die  presently,  and  the  other  to  be  taken  lame :  that  Anne 
Leach  desired  of  her  spirit  that  a  cow  might  be  taken  lame  of  a 
man's  living  in  Mannyntree,  but  the  name  of  the  man  this  exami- 
nant cannot  remember :  that  the  said  Anne  West,  this  examinanf  s 
mother,  desired  of  her  spirit  that  she  might  be  freed  from  all  her 
enemies,  and  have  no  trouble.  And  this  examinant  saith,  that  she 
desired  of  her  spirit  that  she  might  be  revenged  on  Prudence,  the 
wife  of  Thomas  Hart,  and  that  the  said  Prudence  might  be  taken 
lame  on  her  right  side.  And,  lastly,  this  examinant  saith,  that, 
having  thus  done,  this  examinant  and  the  other  five  did  appoint  the 
next  meeting  to  be  at  the  said  Elizabeth  Gooding's  house,  and  so 
departed  all  to  their  own  houses  {b)," 

(a)  4  Howell's  Sute  Trials,  p.  856.  (fr)  lb.  p.  840. 
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Absence, 

Presumption  of  death  from,  47 7> 
Abuses, 

Of  judicial  evidence,  76. 

Of  artificial  presumptions,  44,  398. 

Of  the  principle  of  incompetency,  69 — 72,  171. 
Accident, 

An  infirmative  hypothesis  affecting  real  evidence,  258. 
Accomplices, 

Evidence  of,  182,  220—223,  606. 
Accused  Persons, 

Presumed  innocent,  418. 

May  make  statements  in  their  defence,  600,  711. 
Acting  in  public  capacity,  presumption  from,  407,  422,  568. 
Adjective  Law, 

Judicial  evidence  a  branch  of,  91. 

Comes  to  perfection  later  than  substantive  law,  153. 
Admissibility  of  Evidence, 

Distinction  between,  and  weight  of,  94. 

Matter  of  law,  94. 

To  be  decided  by  the  Court,  94,  96. 

General  rule  respecting, — the  best  evidence  must  be  adduced,  94. 
See  Best  Evidence. 
Admissions, 

By  parties  to  a  suit — See  Self- regarding  Evidence. 

Of  documents  for  the  purposes  of  cause,  726 — 729. 
Adultery, 

Proof  of,  505. 

An  actual  marriage  must  be  proved,  417. 

Parties  not  competent  witnesses  in,  225. 

In  the  canon  law  not  proveable  by  confession  alone,  505. 

Continuance  of,  when  presumed,  406,  473. 
Affirmative, 

Facts,  10. 

The  only  real  ones,  10. 

Of  fiicts  or  propositions,  331. 
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Affxrmatite — Icomiitnied.) 

Onus  of  proving  lies  on  the  party  who  userts,  331,  335. 
See  Burden  of  Proof. 

Evidence  better  than  negative,  336. 
Agent, 

Admissions  by,  611. 

Cannot  delegate  his  authority,  611. 

Communications  to,  when  privileged  from  disclosure,  689. 
Alibi, 

When  true,  the  most  complete  of  all  defences,  41 4^ 

A  favourite  defence  with  guilty  persons,  741. 

AlLEOANS  SUAM  TDRPITUDINEM  (or  SUUM  crimen)  NON  est  AUDIENDUSt 

A  maxim  of  the  civil  law,  622. 

But  not  of  the  common  law,  622  -  626. 
Almanack,  321. 
Ambiouitt, 

Latent  and  patent  ambiguities,  284 — 288. 

Avoids  judgments,  verdicts,  and  awards,  700. 

Distinguished  from  unintelligibility  and  inaccuracy,  287. 
Ambiguous  instruments  and  acts  construed  to  have  a  lawful  meaning,  414. 
Amendment.    See  Variance. 
Ancient, 

Documents,  admissible  to  prove  handwriting,  303. 

Possession,  proveable  by  derivative  evidence,  576. 
Antecedent  conduct  or  position  of  accused. 

Presumptions  of  guilt  from,  517. 
Appointment  of  public  officers, 

Presumption  of  due,  407,  422,  568. 
Approvers,  220—223. 
Arbitrators, 

Bound  by  the  legal  rules  of  evidence,  118. 
Artificial, 

Legal  conviction,  77. 

Presumptions,  44,  379,  397,  398. 
Atheism, 

A  ground  of  incompetency  to  give  evidence,  212. 
Attendance  of  Witnesses, 

Exceptions  to  rule  requiring  the,  124 — 132. 
Attorney, 

A  competent  witness,  236. 

Communications  to,  privileged  from  disclosure,  5C,  689. 
Attornet-General, 

May  reply,  though  no  evidence  given  by  the  other  side,  706. 
Attributive  justice,  29,  30,  36. 
Autograph,  295. 
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Awards, 

PresumptiooB  in  favour  of,  426. 
VMd,  701. 


Bank  Books,  275. 
Bastardy, 

Presumption  against,  417. 

Corroborative  evidence  in,  671,  686. 
Bbginnino,  Order  of;  Ordo  Incipiendi  ;  or  Right  to  Begin, 

Principles  by  which  it  is  governed,  718 — 716. 

Decided  by  the  judge,  706,  716. 

Erroneous  ruling  respecting,  how  rectified,  716. 

Advantages  and  disadvantage  of,  717. 
Belief, 

In  human  testimony,  11,  169. 

Of  juries,  468. 

Religious, 

Want  of,  a  ground  of  incompetency,  207. 
Beneficial  Enjoyment, 

Presumptions  made  in  support  of,  457. 
Benefit, 

{resumption  of  willingness  to  accept,  468. 
Benefiting  others, 

False  confessions  from  desire  of,  647. 
Best  Evidence  must  be  given,  69,  94, 106,  864. 
Bigamy,  prosecutions  for. 

An  actual  marriage  must  be  proved,  417. 

Competency  of  second  husband  or  wife,  228. 
Bill  of  Exceptions,  781,  788. 
Bill  of  Exchange, 

Consideration  for,  presumed,  887,  495. 
Burden  of  Proof,  or  Onus  Probandi, 

Natural  principles  regrulating,  89,  881. 

Artificial  rules  of,  89,  882. 

General  test  for  determining,  884. 

Rules  of — 

1.  The  burden  of  proof  lies  on  the  party  who  asserts  the  affirma- 

tive, 3S5. 

2.  May  be  shifted  by  certain  presumptions,  and  by  primft  fiicie 

evidence,  840,  892,  898,  395. 

8.  Lies  on  the  party  who  has  peculiar  means  of  knowledge,  840. 
Sometimes  regulated  by  statute,  SZ5,  501. 
Technical  rules  of,  not  so  strictly  followed  when  they  press  against 

accused  persons,  113, 396. 
Incumbency  of  proof  decided  by  the  judge,  96. 
When  shifted  by  the  possession  of  stolen  property,  265. 

3    D 
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BU8INE88| 

PresumpdoDB  from  course  of,  472. 

DedantioDB  by  deceased  persons  in  course  of,  577. 

Secrets  of,  not  privileged  from  disclosure,  695. 

Calculus  of  Probabilities, 

Futile  attempts  to  apply  to  judicial  testimony,  85. 

Illustrations  from,  371. 
Camp  Fight,  88. 
Canon  Law, 

Number  of  media  of  proof  required  in,  78,  658. 

Adultery  cannot  be  proved  by  confession  alone,  505. 
Canonical  Purgation,  88. 
Causa,  evidence  in,  105. 
Causam,  evidence  extra,  105. 

Discussion  of  the  question  whether  rule  requiring  primary  evidence 
extends  to,  hZ^^bb^. 
Casual, 

Evidence,  26,  68. 

Tribunal,  94,  99. 
Certainty, 

Original  sense  o^  5. 

Secondary  mgnification — Moral  certainty,  6. 

Moral  certainty  of  guUt  required  in  criminal  cases,  114,  503. 
Chain  of  evidentiary  facts,  367,  370. 

Probative  force  of,  in  presumptive  proof,  370. 
Change  op  Life  or  Circumstances, 

Presumption  of  guilt  from,  393,  524. 
Character,  evidence  of. 

Generally  speaking,  not  receivable,  110,  823. 

Of  parties,  823—329. 

Of  witnesses,  329. 
Chemical  Tests  of  poison,  514,  592. 
Children, 

Testimony  of,  196—206. 

Dying  declarations  of,  204,  579. 
Circumstantial  Evidence, 

Diffirent  kinds  of,  22,  251,  254,  ^b. 

Conclusive,  22, 365. 

How  differing  from  estoppel,  618. 

Presumptive,  22,  365. 

See  Presumptive  Evidence. 

Admissible  as  well  as  direct,  865,  670,  672,  678. 

Comparison  between  and  direct  evidence,  867 — 870. 

Not  affected  by  the  rule  requiring  primary  evidence,  h^. 
Civil  Law, 

Number  of  media  of  proof  required  by,  74—79,  658. 
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Civil  Law — (amtinmd.) 

Proof  of  handwriting  in,  294. 

Rules  of,  as  to  competency  of  witnesses,  69,  71. 

Extravagant  weight  attached  by  to  confessions,  682.    See  also  699. 
Clergymen, 

Admissibility  of  confessions  made  to,  690—694. 

Confession  made  after  exhortations  of  to  confess,  receivable,  629,  690. 
Clerk  of  professional  adviser. 

Communications  to,  privileged  firom  disclosure,  689. 
CooENT  evidence  of  grant,  489. 
Coincidences, 

Form  the  elements  or  links  of  chains  of  presumptive  proof,  870. 

Are  either  moral  or  physical,  870. 

Force  of  physical  coincidences,  255. 
Collateral  Issues, 

Must  not  be  raised,  819,  829,  722. 
Commission, 

To  examine  witnesses,  46, 124,  127. 

Of  lunacy,  702. 
Common  Carriers,  496. 
Comparison, 

Ptoof  of  handwriting  by,  800—814. 
Not  in  general  receivable,  800. 

Used  in  a  wide  sense  by  our  ancient  lawyers,  816. 
Competency.    See  Witness. 
Conclusive, 

Decisions,  697. 

Evidence,  how  distinguished  from  estoppels,  618. 

Presumptions.    See  Presumption. 
Confession, 

By  party  not  examined  as  witness,  too  remote  to  be  legal  evidence,  110. 

Only  evidence  against  the  party  making,  110,  686. 

False  confessions.    See  Self-Disserving  Evidence. 
Confidential  Communications.    See  Privileged  Communications. 
Conflicting, 

Testimonies,  19,  657. 

Presumptions,  408 — 411.    See  Presumption. 

Estoppels.    See  Estoppels. 
Confusion  of  mind, 

Presumption  of  guilt  horn,  681. 
Conjectural  evidence,  not  receivable,  109,  110,  111. 
Connexion, 

Between  law  and  facts,  1. 

principal  and  evidentiary  fiicts,  99,  109,  110,  820,  880. 

Evidence  without,  valuable  as  indicative  evidence,  112. 
Consent, 

Whether  and  how  £ur  rules  of  evidence  may  be  relaxed  by,  116 — 121. 
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Consideration, 

For  instnimeDte  under  seal  conclusively  presumed,  277,  495. 

For  bills  of  exchange  a:nd  promissory  notes  presumed,  though  re- 
buttable, 387,  472. 

Of  parol  agreements  must  be  proved,  277,  495. 
Conspiracy, 

Evidence  on  charges  of,  588,  584. 
Construction  op  Instruments, 

Presumptions  relating  to,  414,  427. 
Contempt  of  Court, 

Presumption  against,  418. 
Continuance  of  things  in  their  existing  state,  presumption  of,  478—481. 
Contracts, 

Under  seal,  277,  495. 

Not  under  seal,  277,  495. 

Abroad,  489. 
Convictions  bt  Magistrates,  424. 
Copies, 

Various  kinds  of,  564 — 568. 
Corpus  delicti,  Proof  of. 

In  general,  503 — 515. 

By  oonfessorial  evidence,  506,  631. 

In  conspiracy,  583. 
Corroborative  Evidence, 

Of  accomplices,  222,  223. 

In  bastardy,  671,  686. 

In  perjury,  670—674. 
Counsel, 

Communications  to,  privileged  from  disclosure,  56,  689. 

Duty  of  at  trial,  706,  711. 

Practice  respecting  allowance  of  in  criminal  cases,  707 — 711. 

Competent  witness,  236—243. 
County  Courts, 

Competency  of  witnesses  in,  224,  231. 
Course  op  Nature, 

Noticed  by  law,  321. 

Presumptions  derived  from,  464—469. 

Stronger  than  casual  presumptions,  406. 
Courts  of  Justice, 

Presumed  to  know  the  law,  412. 
Covin, 

Avoids  all  acts,  288. 

Presumption  against,  416. 
Credibility.  See  Witness. 
Criminal  Conversation,  actions  for. 

An  actual  marriage  must  be  proved,  417. 

Parties  not  competent  witnesses,  225. 
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Criminal  ProcbbdinoS) 

Rules  of  evidence  in  general  the  same  as  in  ciyil,  113. 
Exceptions,  118. 

Rules  of  evidence  not  relaxed  by  consent  in,  116. 

Presumpdve  evidence  in.    See  Presumptive  Evidence. 

Confessions  in.    Ste  Sblf-disservino  Evidence. 

Difference  as  to  the  effect  of  evidence  in  civil  and  criminal  proceed- 
ings. 

Must  be  moral  certainty  of  guilt  in  criminal  proceedings,  114, 50S. 
Intent  more  material  in  them  than  in  civil  proceedings,  115. 
Criminate,  questions  tending  to.    See  Witness. 
Cross- Examination, 

Right  of,  121,707. 

Advantages  of,  121,  747. 

Leading  questions  allowed  on,  718. 

Rules  for  conducting,  787 — 746. 

Dangers  of,  744. 
Crown, 

No  prescription  against,  480. 

Presumption  of  grants  firom,  442. 
Customs,  local,  must  be  proved,  27. 
Date,  821,  471. 
Deaf  and  Dumb  Persons, 

May  be  witnesses,  190. 

How  examined,  190. 
Death, 

Presumption  o(  from  absence,  477. 

Proof  of  cause  of  in  homicide,  510—^16,  690,  692. 
Debt, 

Presumption  of  continuance  of,  478. 
Declarations, 

On  questions  of  public  and  general  interest,  &c.  575. 

By  members  of  a  family  on  questions  of  pedigree,  575. 

By  deceased  persons,  577. 

Against  their  interest,  577. 
In  the  course  of  business,  577. 

By  persons  in  expectation  of  death.    See  Dying  Declarations. 

Of  intention  to  commit  offence. 

Presumption  of  guilt  from,  522. 

Substituted  for  oaths  in  certain  cases,  224. 
Deed, 

What,  65,  277. 

Consideration  for,  presumed,  277,  495. 

Impeachable  for  fraud,  277,  288. 

How  proved,  278,  426,  606. 

Estoppel  by,  616,  617. 
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Dbpicibnct  of  Intellect, 

A  groond  of  incompeteney,  188. 
Delay, 

RcjectioB  of  eTideoce  as  tending  to  ooiBe,  45,  696. 
Demeanour  of  Witness,  17,  12JI. 

Depositions  before  justices  of  the  peace,  131,  132,  551 — 553, 574. 
Derivatitb,  unoriginal,  transmitted,  or  second-hand  Evidence. 
Nature  of,  24. 
Forms  of,  24,  570. 

Oral  evidmiee  through  oral,  or  "  Hearsay  evideBce,"  24,  570. 
Written  through  oral,  24,  570. 
Written  through  written,  24,  570. 
Oral  through  written,  24,  570. 
Reported  real  evidence,  24,  570. 
Distinguishable  from  res  gestm,  573. 
And  from  res  inter  alios  acta,  582. 
Infirmity  of,  24,  570. 

Must  be  resorted  to  in  philosophical  and  historical  investigatioiis,  54. 
History  of  the  English  law  respecting,  140—145,  140—151,  546. 
In  general  not  admissible  as  evidenee  in  cawtk,  54^  108. 
Exceptions,  573. 

Testimony  of  de<$eased  witness  on  former  trial,  573. 

Matters  of  public  and  general  interest,  574. 

Pedigree,  575. 

Ancient  possession,  576. 

Declarations  by  deceased  persons  against  their  interest,  577* 

in  die  course  of  buaineas,  578. 
Dying  declarations,  204,  579. 
Admissible  as  evidence  extra  causam,  550. 
Desertion,  fiJse  confessions  of,  647. 
Direct  Evidence, 
Original  sense,  22. 

Secondary  sense  in  jurisiffudenoe,  22,  365. 
Not  infallible,  115,  532,  533. 

Comparison  between  and  presumptive  evidence,  367 — 370. 
Direction, 

To  juries  respecting  artificial  presumptions,  400,  401, 483,  463. 
Discrediting  Witnesses, 
The  adversary's,  721—724. 
The  party's  own,  724—726. 
Discretion, 

Of  judge  in  the  reception  of  evidence,  105,  117,  120, 148,  705. 
Disgrace,  questions  tending  to,  163-^167. 
Documents, 
What,  271. 
Distinguished  from  *'  Instruments,"  274^ 
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Documents — (eontinued,) 

How  obtained  when  in  poosetsion  of  opposite  party,  272. 

a  third  party,  272. 

Admissibility  and  legal  construction  of,  when  received,  decided  by  the 
judge,  273. 

AU  other  questions  respecting  them  for  the  jury,  278. 

Secondary  significations  of  *<  Written  evidence*'  and  "  Evidence  in 
writing,"  273,  281. 

Different  sorts  of  writings,  276. 

Public,  275,  565. 

Private,  275. 

Judicial,  275,  564. 

Not  judicial,  275,  565. 

Of  record,  275,  698. 

Not  of  record,  275. 

Proof  of  public  documents,  276,  562, 666 — 568. 

Deeds,  277. 

Proof  of,  278,  606. 

.Instruments  not  under  seal,  278. 

Meaning  of  the  rule  that  **  parol  evidence  is  inCsrior  to  written,  Stc, 
280—284. 

Documents,  though  not  evidence,  may  be  used  9m  memoranda  to  refresh 
memory  of  witnesses,  288. 

Extrinsic  evidence,  when  receivable  to  explain  written  instruments, 
284—291. 

Interlineations  and  siasures  in,  291. 

Stamps,  292.  ' 

Admission  of  for  purposes  of  a  cause,  726. 

Inspection  of  when  in  the  custody  or  under  die  control  of  opposite 
party,  729. 

Presumption  against  having  been  tortiously  come  by,  418. 
Domestic  Jurisdiction, 

Different  from  public,  84*-86. 
Domicil, 

Presumptions  relating  to,  488. 
Double  Principle  op  Decision,  88, 108. 
Drunkenness, 

Incompetency  of  witnesses  from,  170. 

Self-disserving  statements  by  parties  in  a  state  of,  608. 
Duration  op  Lipe, 

Presumptions  respecting,  476 — 481. 
Duress, 

Instruments  avoided  by,  288. 

Confession  obtained  by  not  receivable,  629. 
Duty, 

Presumption  of  discharge  of,  415. 
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Dying  Declarations, 
Admiaiibility  of,  679. 
Of  in&nts,  204^  679. 


Easements, 

Presumption  of  extinguishment  of,  466. 
Enjoyment, 

Presumptions  in  support  of,  467 — 463. 
Enmity, 

To  litigant  party  an  objection  to  the  credit  of  witness,  249. 
Equivocation,  742. 
Erasures  in  instruments,  291. 
Estoppels, 

What,  611,  612. 

How  they  differ  from  condusive  evidence,  613. 

Use  of,  613. 

Have  a  larger  operation  in  civil  than  in  criminal  proceedings,  627* 

Rules  relative  to,  614. 

In  general  must  be  mutual,  614. 

In  general  affect  only  parties  and  privies,  614. 

Conflicting  estoppels  neutraliie  each  other,  616. 

Different  kinds  of,  616. 

By  matter  of  record,  616. 

By  deed,  617. 

By  matter  in  pais,  618. 

Res  judicata,  a  form  of,  702. 

In  criminal  cases,  627-^29. 

Found  in  almost  every  system  of  jurisprudence,  188,  613. 
In  English  law  at  a  very  early  period,  139. 
Evasion  of  Justice, 

Presumption  of  g^ilt  arising  from,  624 — 629. 

Undue  weight  formerly  attached  to,  46,  628. 
Evasive  responsion. 

Presumption  of  guilt  horn,  664. 
Evidence,  in  general. 

Original  sense  of,  8. 

Secondary  sense  in  jurisprudence,  8. 

Principal  and  evidentiary  bets,  9. 

Ab  intra,  10. 

Ah  extra,  10. 

Natural,  or  mural,  27. 

Direct,  22. 

Indirect,  22. 

Conclusive,  22. 

Presumptive,  22.    See  Pbbsuxptivb  Evidence. 
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Evidence,  in  general — {continued.) 
Real,  2S.    See  Real  Evidence. 
Personal,  28. 
Original,  23. 

Unoriginal,  derivative,  transmitted,  or  second-hand,  24.    See  Deriva- 
tive Evidence. 
Preappointed  or  preconstituted,  25,  68,  68.    See  Preappointed  Evi- 
dence. 
Casual,  26,  68. 

Written,  68,  278,  280.    See  Documents. 
Verbal,  280,  282. 
Parol,  280,  282. 
Historical,  36,  51—55. 
Philosophical,  96,  51,  54. 
Evidence,  judicial. 
What,  27,  91. 

Its  rules  exclusionary  or  investitive,  27. 
Necessity  and  use  of,  28,  93. 

Necessity  for  limiting  the  discretion  of  tribunals  in  determining 

facts,  82. 
Necessity  for  speedy  action  of  tribunals,  36. 
In  framing  rules  of  judicial  proof,  the  consequences  of  decisions 

must  be  looked  to,  47. 
Difference  between  the  securities  for  legal  and  historical  truth,  61. 
Principal  abuses  of,  76. 

Artificial  leg^  conviction,  77. 
Double  principle  of  decision,  88. 
Varies  with  substantive  law,  customs  of  society,  &c.,  89. 
Divisible  into  two  kinds,  365. 
Direct,  365. 
Circumstantial,  365. 
Conclusive,  365. 

Presumptive,  365.    See  Presumptive  Evidence. 
Evidence,  English  law  of. 
Definition,  91. 
General  view,  91 — 135. 

Characteristic  features,  94  ~  121. 

Admissibility  of  evidence  matter  of  law,  weight  of  evidence 

matter  of  foct,  94. 
Common  law  tribunal  for  deciding  issues  of  foct,  96. 
Rules  regulating  the  admissibility  of  evidence — The  bett  m- 
denee  mutt  be  given,  69,  94,  106,  364. 

Tribunals  must  not  decide  on  their  personal  knowledge, 

108. 
Original  evidence  should  in  general  be  exacted,  108. 
Tliere  must  be  an  open  and  visible  connexion  between 
the  principal  and  evidentiary  facts,  109. 
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Evidence,  English  law  of— (eonHmied.) 

But  evidence  not  answering  this  condition  may  be 
useful  as  "  Indicative"  evidence,  112.  See  Indica- 
tive Evidence. 
Discretion  of  judge  in  certain  caaes,  105. 
Whether  rules  of  evidence  may  be  relaxed  by  consent, 
116. 
Other  remarkable  features,  121 — 135. 

Yivft  voce  examination  and  cross-examinatioii  of  witnesses, 

121. 
Publicity  of  judicial  proceedings,  122. 
History  of  the  rise  and  progress  of,  136 — 154. 
A  noble  system  taken  as  a  whole,  155. 
Defects  in,  155—158. 

See  Instruments  of  Evidence  —  Irrelevancy  —  Practice — 
Rules. 
Evidentiary  Facts.    See  Evidence. 
Exaggeration,  21,  741. 
Examination, 
Of  witnesses. 

Direct  examination,  or  examination  in  chief,  736. 

Leading  questions  not  in  general  allowed,  718,  721. 
Rules  for  conducting,  736,  737. 
Cross-examination,  or  examination  ex  adverse,  736. 
Advantages  of,  121. 
Leading  questions  allowable,  718,  721. 
Rules  for  conducting,  737--*746. 
On  the  voir  dire,  170,  568. 
Of  infant  by  judge,  to  ascertain  competency,  203. 
Of  accused  persons, 

Before  justices  of  the  peace,  131. 
On  trial,  not  allowed  in  English  law,  636. 
Examined  Copies,  564. 
Exchequer, 
Tallies,  271. 

Judgments  in  rem  in,  702. 
Exclusionary  Rules  of  Evidence,  76.    See  Evidbncs— JudiciaL 
Execution  of  Deed, 

Proofof,  116,  278,  606. 
Exemplifications, 

Under  the  great  seal,  564. 

seal  of  courts,  564. 
Ex  officio, 

Matters  noticed  by  tribunals,  320,  321. 
Expense, 

Evidence  rqected  as  tending  to  oause,  45,  696. 
Expert,  590,  592.    See  Opinion  of  Witnesses. 
Expletive  Justice,  29. 
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Extinguishment  of  Rights, 

Presumption  of,  454. 
Extrajudicial, 

Acts,  426,  427. 

Self-disserving  statements,  or  "Confessions,"  001, 629--631, 660^658. 

Non-responsion,  653. 

ETasive  responsion,  664. 

False  responsion,  656. 
Extrinsic  Evidence, 

When  receivable  to  contradict,  vary,  or  explain  written  instruments, 
284-291. 

Fabrication  of  Evidence, 

Presumption  from,  483,  485,  486. 
Fact, 

Weight  or  value  of  evidence  is  matter  of,  94. 

Tribunal  for  trial  of  issues  of,  96,  98,  676,  707. 

Presumptions  of.    Set  Presumption. 

False  confessions  through  mistake  of,  641. 
Facts, 

Connexion  between  law  and,  1. 

Investigation  of  by  judicial  tribunals,  1,  2. 

Foundation  of  belief  in,  10. 

Divisions  of, 

Physical  and  psychological,  9. 
Events  and  states  of  things,  10. 
Positive,  or  affirmative,  and  negative,  10. 
Factum  probandum,  8. 
Factum  probans,  8. 

False  Confessions  of  Guilt.    See  Self-disserting  Evidence. 
Falsehood, 

Sometimes  promoted  by  the  sancttons  of  truth,  16. 

In  quantity,  741. 

In  quality,  742. 
False  Responsion, 

Presumption  of  guilt  from,  655. 
Fear, 

Indicated  by  passive  deportment. 
Presumption  of  g^ilt  from,  529. 

Indicated  by  a  desire  for  secrecy. 
Presumption  of  guilt  from,  681. 
Felony, 

Counsel  in  cases  of,  707^712. 

At  what  age  infant  may  be  guilty  of,  198,  881,  382,  466. 
Fictions, 

Nature  of,  382. 

Use  of,  888. 

Must  not  prejudice  innocent  parties,  888. 
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Fictions — (emttinued,) 

Must  have  a  possible  subject  matter,  884. 
Affirmative  fictions,  S85. 
Negative  fictions,  385. 
Fictions  by  relation,  386. 
Relating  to  persons,  385. 
things,  386. 
place,  386. 
time,  386. 
Fixed  Tribunals,  94,  99. 

Flight  from  Justice.    See  Evasion  of  Justice. 
Footmarks, 

Presumption  of  guUt  firom,  393. 
Foreign  Laws, 

Must  be  proved  as  facts,  27. 
Foreign  Marriages,  489. 
Forfeiture, 

Witness  not  bound  to  answer  questions  tending  to  subject  bim  to,  162. 

FOROERT, 

Of  evidence,  presumption  from,  485 — 488. 

Of  real  evidence,  258 — 263. 

Record  may  be  shewn  a,  704. 
Forms, 

Necessity  for  in  judicial  evidence,  26,  36. 

For  preappointed  evidence,  63 — 66. 
Fraud, 

Presumption  against,  388,  416. 

Vitiates  all  acts,  288. 

Even  judicial,  288,  703. 

Party  cannot  set  up  his  own,  288,  626. 
French  Law, 

Number  of  media  of  proof,  79. 

Experts,  693. 

Presumption  of  survivorship  in  a  common  calamity,  479. 

Proof  of  handwriting,  294. 
Friendship, 

With  litigant  party,  an  objection  to  the  credit  of  a  witness,  249. 

Secrets  of,  not  protected,  695-. 

Generality, 

One  of  the  resources  of  evasion,  742. 
Gestation, 

Ordinary  duration  of,  465. 

Protracted,  465. 

Shortened,  467. 
Gift, 

Presumption  against,  468. 
Exception,  407,  467»  468. 
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Glasses,  810. 
Grand  Jurors, 

Proceedings  of,  privileged  from  disclosure,  688. 
Grant, 

Presumption  of,  429,  439. 

firom  the  Crown,  442. 

Non -existing,  title  by,  438 — 442,  444. 
Guilt, 

Presumption  against,  888, 408,  603. 

Handwriting, 

Proof  of  by  resemblance  to  that  of  supposed  writer,  294—317. 

Infirmative  circumstances  affecting,  315. 
Roman  law  294. 
French  law,  294. 

Ancient  practice  in  England,  316. 
Hearsay  Evidence, 

Inaccuracy  of  this  expression  in  English  law,  109,  572. 
Often  confounded  with  res  gestse,  573.    See  Derivative  Evidence. 
Highway, 

Presumption  of  dedication  of,  452 — 454. 
Hindu, 
Law, 

As  to  the  testimony  of  women,  71. 

children,  197. 
number  of  media  of  prooff  657. 
Allows  false  testimony  in  certain  cases,  213. 
Witness, 

Form  of  swearing,  211. 
Historical  Evidence, 

General  nature  of,  36,  51 — 54. 

Mistakes  firom  confounding  it  with  legal  evidence,  54. 
History  of  the  Rise  and  Progress  of  the  English  Law  of  Evi< 

dencb,  136—152. 
Holograph,  295. 
Homicide, 

Presumption  of  malice  in,  499. 

from  previous  quarrels,  393. 
Human  Mind, 

General  view  of,  3 — 7. 

Tendency  of,  to  believe  human  testimony,  11. 

to  hasty  conclusions  in  certain  cases,  368,  515. 
Human  Testimony, 

Credit  due  to,  17—22. 
Husband  and  Wife, 

When  competent  witnesses  for  or  against  each  other.     See  Witness. 
Communications  between,  privileged  from  disclosure,  232, 694,  695. 
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Hubbard  aitd  Wife — {eomHtaed.) 

Testimony  of,  not  receivable  to  disprove  sexual  intercoarae  between 
them,  695. 

Identity,  115,  596. 
Idiotct, 

A  ground  of  incompetency,  189,  195. 

Presumptions  respecting,  189,  388. 

loNORANCE  OF  LaW, 

No  excuse  for  crime,  43,  412. 

Presumption  against,  412. 

False  confessions  from,  641,  642. 
Illegality, 

Presumption  against,  413. 
Illeoitimacy, 

Presumption  against,  887,  417. 

Proof  of,  387,  417. 
Immaterial  Averments, 

Need  not  be  proved,  345. 

unless  they  affect  what  is  material,  346. 
Immaturity  of  Intellect, 

A  ground  of  incompetency.    See  Children. 
Immorality, 

Presumption  against,  417. 
Impossibility, 

Two  kinds  of,  physical  and  Aonl,  19. 

Never  presumed,  884. 

or  feigned,  884. 

Avoids  judgments,  700. 

and  awards,  701. 
Impossible  Offences, 

Confessions  of,  648. 
Improbability,  19. 
Inacccuracy  of  language  in  written  instruments, 

Not  to  be  confounded  with  ambiguity  of  language,  287. 
Incompetency.    See  Witness. 
Incompleteness, 

More  usual  than  &bricaAioii,  21. 

An  infirmative  hj^thesis  affecting  extrajudicial  confessioiiBy  65^ 
Inconsistency, 

Avoids  judgments  and  verdicts,  700. 

and  awards,  701. 
Incumbency  of  Proof.    See  Burden  of  Proof. 
Indicative  Evidence, 

Meaning  of,  112. 

Chief  uses  of,  112,  113. 

Instances  of,  113, 163, 585. 


INDBX.  783 

Indirect  Evidence, 
What,  22. 
DiffereDce  between  it  and  circumstantial,  22,  365. 

InDI8TINCTNE88, 

A  resource  of  evasive  witnesses,  742. 
Inducement  to  confess,  627,  629,  690. 
Infamy, 

Incompetency  from,  184. 
Abolished,  186. 
Infants, 

Capacity  of,  to  commit  crime,  198. 

to  bear  testimony,  196^206. 
Presumptions  respecting,  388,  464, 465. 
See  Children. 
Infirmative  Facts  or  Hypotheses,  254. 
Affecting  real  evidence,  258—265.  . 

Self- criminative  evidence,  632— >656. 
(Those  affecting  other  forms  of  evidence  will  be  found  under  their 
respective  heads.) 
Injuring  others,  desire  of, 

A  cause  of  false  confessions,  648. 
Innkeepers,  496. 
Innocence,  presumption  of,  888,  413. 

Favoured  in  law,  408. 
Insanity, 

Presumption  against,  388,  407,  473,  499. 
Presumption  of  continuance  of,  473. 
Incompetency  of  witness  from,  188 — 196. 
Inspection, 

Of  documents  in  the  custody  or  under  the  control  of  the  opposite 

party,  729. 
Of  real  evidence,  251, 252, 253. 
Instruments, 

Of  evidence,  159. 

Three  kinds— Witnesses,  Real  Evidence,  and  DoeufneiitB,  159. 
Secondary  signification  of,  159,  274. 
Under  seal,  277, 495. 
Not  under  seal,  278,  495. 

Presumption  from  eloigning,  destroying,  fabricating,  &c.,  483 — 488, 
491. 
Intellect,  incompetency  for  want  of. 
Deficiency  of,  188—196. 
Immaturity  o^  196—206. 
Intendments  of  Law.    See  Presumption. 
Intent, 

Plays  a  greater  part  in  criminal  than  in  civil  cases,  115. 
Presumption  of  from  acts,  469, 498—501. 
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Imterbst, 

Declaradons  of  deceased  persons  against  their,  577. 

Incompetency  from,  151,  180. 
Abolished,  186,  187. 
Interlzneations,  291. 
Ikternational  Law, 

Presumptions  in,  488 — 490. 
Interpreter, 

Communications  to,  when  privileged  from  disclosure,  689. 
Interrogation, 

Of  witnesses,  rules  for  conducting  the,  734—747. 

Of  accused  persons  on  the  continent,  6S4. 

Arguments  in  favour  of  judicial  interrogation,  687. 
against  it,  637. 
Interrooatories, 

Examination  of  witnesses  on,  124—131. 

Must  not  be  leading,  145,  718. 
Intoxication, 

A  ground  of  incompetency,  170. 

Self-disserving  statements  during,  608. 
Investigation  of  facts  by  judicial  tribunals,  1. 
Investitive  Rules  op  Evidence.    See  Evidence,  Judicial 
Irrebuttable  Presumptions.    See  Presumption. 
Irregularity, 

Presumption  against,  424,  425. 
Irrelevancy  of  evidence. 

Grounds  of,  320,  329. 

iRRELIOIONy 

Presumption  against,  419. 
Irresponsible  Agency, 

An  infirmative  hjrpothesis  affecting  real  evidence,  258. 

May  be  negatived  by  presumptive  evidence,  510. 
Issue, 

Evidence  must  be  solely  directed  to  matters  in,  188, 319. 

Sufficient  to  prove  substance  of,  138,  345. 

Collateral,  must  not  be  raised,  329,  722. 

From  courts  of  equity,  675. 

Bom  alive,  72. 


Judge  at  Trial, 

Is  charged  with'the  general  conduct  of  the  proceedings,  96. 
Determines  all  questions  of  law  and  practice,  96,  707. 

the  admissibility  of  evidence,  96. 
Decides  facts  on  which  admissibility  of  evidence  depends,  98,  707* 
if  there  is  any  evidence  for  the  jury,  97. 
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Judge  at  Trial- (cofi/tfi««dL) 

Sums  the  case  up  to  the  jury,  96. 
May  put  questions  to  witnesses,  707. 
And  inspect  media  of  proof,  707. 
May  he  a  witness,  245,  246. 
His  notes  not  evidence,  281. 
In  what  sense  counsel  for  accused  persons,  709. 
Errors  of,  how  rectified,  97,  731. 
Bound  by  the  rules  of  evidence,  148,  705,  but 

Has  a  discretion  with  reference  to  rules  of  practice  respecting,  105, 148, 
705. 
JuDOMENTs.    See  Res  Judicata  pro  veritate  accipitur. 
Judicial, 

Evidence.     See  Evidence,  Judicial. 
Acts,  presumptions  in  favour  of,  424. 
Notice,  320,  321. 
Writings,  275,  698. 
Portion  of  records,  698. 
Statements,  601. 
Confessions,  627. 
Jurisdiction,  425. 
Juror, 

May  he  a  ^tness,  244. 

Evidence  of,  not  receivable  to  impeach  verdict,  689. 
Jury,  functions  of, 

Determine  facts,  97. 

and  law  so  far  as  finding  general  verdicts,  98. 
Cannot  find  on  their  personal  knowledge  of  the  matter  before  them, 

82,  108,  244,  245. 
May  use  their  general  knowledge,  245. 
May  put  questions  to  witnesses,  707. 
May  inspect  media  of  proof,  707. 
Formerly  witnesses,  153. 
Gradual  change  in  their  functions,  153. 
Bound  by  the  rules  of  law,  96,  97,  104,  148. 

and  the  rules  of  evidence,  94,  96,  148. 
and  by  those    regulating  the    hurden  of 
proof,  403,  404. 
Belief  of,  in  certain  cases,  463. 

New  trial  granted  for  misconduct  or  mistake  of,  97,  401. 
Justice, 

Is  either  expletive  or  attributive,  29. 


Keeper  of  Record-, 

May  speak  to  their  conditioD,  but  not  to  their  contents,  281,  597. 
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Knowledge, 

Original  and  proper  lenae,  5. 

Three  kinds  of— intuitive,  demonttrattve,  aendtive,  5,  d. 

Secondary  sense,  6. 


Lamps,  810. 
Laecbnt, 

Presumption  of  guilt  in,  from  poaieoaion  of  the  stolen  propor^,  26^> — 
270. 
Law, 

Nature  of,  1. 

Ignorance  of,  no  excuse  for  crime,  43,  412. 

False  confessions  through  mistake  of,  641,  642. 
Law  of  Evidence, 

Definition,  91. 

Characteristic  features  of,  94. 

History  of  the  rise  and  progress  of,  136 — 152. 

Advantages  of,  155. 

Imperfections  of,  155 — 158. 
Laws  of  Foreign  Nations, 

Must  he  proved  as  facts,  27. 
Leading  Questions, 

Rule  respecting,  718. 

Exceptions,  720. 

Expediency  of  leading  when  allowable,  721. 
Legal, 

Sanction  of  truth,  57. 

Evidence,  54,  163.    And  te§  Evidence,  Judicial. 

Presumptions,  39,  41. 

Instinct  or  sense,  110. 

Memory,  431. 
Legitimacy, 

Presumption  of,  887,  417* 

How  disproved,  387,  417, 41& 
Letter, 

Not  in  general  a  written  inatrumeot,  545. 

Presumption  of  date  of,  471. 
Licences, 

Presumption  of,  457. 
Life, 

Presumption  of  continuance  of,  476    481. 
Light  Presumptions.    See  Presumption. 
Limit, 

To  number  of  witoeases  in  the  laws  of  wme  oountries,  47. 
Lis  mot  a,  575. 
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Living, 

Proofs,  272. 

Memory,  431,  488. 
Loan, 

Presamption  against,  468. 
Lost  Document, 

Secondary  evidence  of,  may  be  given,  566, 

Presumed  to  have  been  duly  stamped,  398,  427. 
Lunatic, 

Self-disserving  statements  by,  608. 
Competency  of,  to  give  evidence,  188 — 196. 


Malice, 

Presumption  of,  from  slaying,  499. 
Maritime  Law, 

Presumptions  in,  490 — 492. 
Mark,  proof  of,  297. 
Marriage, 

Presumption  of,  from  acknowledgment,  cohabitation,  and  reputation, 
417. 

Registers,  157,  566, 

Foreign,  489. 
Matters, 

Judicially  noticed,  820,  821. 

Deemed  notorious,  820,  822. 

Of  record,  estoppel  by,  616. 

In  pais,  estoppel  by,  616,  618. 
Means  and  opportunities  of  committing  an  oppbnce, 

Presumption  of  guilt  firom,  518. 
Media  of  Proof, 

The  exacting  several,  a  mode  of  guarding  against  mkdecifion,  78.    See 
Quantity  of  Evidence. 
Medical  Men, 

Communications  to,  not  privileged  from  disclosure,  690. 
Memoranda, 

To  refresh  the  memory  of  witnesses,  288,  284. 
Memory, 

Living,  481,  488. 

Legal,  481. 

Of  witnesses,  18. 
Menace, 

Instrumentt  obtained  by,  void,  288.    See  Thaeavs. 
Mendacity,  in  report. 

An  infinnative   hypothesis  applicable  to   extn^ndicial   confessions, 
650. 

3e2 
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Military  Duty, 

Falie  GonfeirioiM  to  eacape  from,  647. 
Misinterpretation, 

Ad  infinnattve  hypothesis  applicahle  to  eztngudicial  confessions,  660. 
Misprision  of  Treason, 

Proceedings  on  trials  for,  679—688. 
Misrepresentation, 

More  frequent  than  fahrication,  21,  741. 
Missing  Ship, 

Presumption  of  loss  of,  490. 
Mistake, 

Self-dissenring  statements  made  through, 
Offact,  610,  641. 
Of  law,  610,641,642. 
Mixed  Presumptions.    See  Presumption. 
Models,  253. 
Modus  decimandi. 

Presumption  of,  438,  450—455. 
Mohammedan  Law,  as  to  the  competency  of  witnesses,  70,  71. 
Monomania,  190—194. 
Moral, 

Evidence,  27. 

Sanction  of  truth,  18. 

Certainty,  6,  114,  503. 

of  giiilt  required  in  criminal  cases,  114,  508. 

Presumptions  derived  from  the  course  of  nature,  464,  467. 
Moravians, 

Affirmation  of,  receivable,  216,  217. 
Mosaic  Law, 

Examination  of,  relating  to  a  plurality  of  witnesses,  657 — 660,  679, 
680. 
Motives  to  commit  an  offence. 

Presumption  of  guilt  from,  518,  519. 
Municipal  Law,  30. 


Nations, 

Presumption  of  comity  among,  488. 
Natural, 

Evidence,  27. 

Presumptions,  877. 

Natural  consequences  of  acts,  469,  498,  499. 

Sanction  of  truth,  12. 
Nature,  Course  o^ 

Judicially  noticed,  821. 

Presumptions  from,  889,  406. 


INDEX.  789 

Nec£88ART  inferences,  22,  254,  865,  534. 
Negative, 

Facta,  10. 

AvermeDtB,  837,  838. 

Fictions,  885. 

When  to  be  proved,  835—837. 
New  Trial, 

In  civil  cases,  97,  378,  879,  396,  401,  402,  782. 

In  criminal  cases,  788. 

NiEFTT, 

Proof  of,  679. 
NoifENCLATURE  of  the  Law  of  Evidence, 
Objectionable  in  some  respects,  158. 

NON  COMPOS  MENTIS, 

A  ground  of  incompetency,  189 — 196. 
Non-existing  Grant, 

Tide  by,  488-442. 

inconveniences  of,  444. 
Non-observance    of    prescribed   Forms    for   preappointed   Evi- 
dence, 66* 
Non-responsion, 

Presumption  of  guilt  from,  658. 
Non-user, 

Presumptions  from,  454—456. 
Notice  to  produce,  272,  556—559. 
Notorious,  matters  deemed. 

Few  such  in  courts  of  justice,  82,  3S,  108. 

Exceptions,  152,  320,  821. 
NuL  TiEL  Record, 

Proof  on,  565. 
Number  of  Witnesses.    See  Quantity  of  Evidence. 


Oaths, 

Antiquity  of,  57—59,  206. 
Nature  of,  57—61. 
Abuses  of,  61—68. 

History  of,  in  English  law,  151,  174—179. 
Forms  of,  in  English  law,  210—212. 
Refusal  to  take,  215. 

Persons  excused  by  law  from  taking,  215-217* 
Declarations  substituted  for,  in  certain  cases,  6Z,  224,  281. 
Voluntary,  prohibited  by  law,  6S. 
Offences, 

Division  of,  into  Delicta  facti  transeuntis  and  Delicta  facti  perma- 

nentis,  504,  588. 
Caution  required  when  of  ancient  date,  414. 
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Opfice, 

Pretumptioni  from  coune  of  practice  in,  472. 

Public,  472. 

Private,  472. 

Copies,  564. 
OrriciAL, 

Appointments,  preaumptions  in  favour  o^  421,  422,  568. 

Acts,  presumptions  in  favour  of,  421,  494. 

Preappointed  evidence,  not  sufficient  attention  paid  to,  &c,  157. 
Onomastic  Signature,  295. 
Onus  Probamdi.    See  Burden  of  Proof. 
Opinion  of  Witnesses, 

Not  in  general  receivable  as  evidenee,  144,  587. 

Exceptions, 

Questions  of  science,  skill,  &c— Evidence  of  <'  Experts,"  590 — 

595. 
Opinions  founded  on  fiicts  whicb  cannot  be  biought  before  the 
tribunal,  596,  597. 

Tbis  rule  known  in  former  times,  144. 
Opportunities  of  committing  an  Offence, 

Presumption  of  guilt  from,  518. 
Oppressive  Conduct, 

Presumption  against,  418. 
Ordeal, 

Trial  by,  38. 
Ordering  Witnesses  out  of  Court,  243,  712. 

Order  of  Beginning,  or,  Ordo  IncipieDdL   See  BBaiNNiNO»  Order  op. 
Orders  of  Justices, 

Presumptions  in  favour  of,  424. 
Original  Evidence,  23. 

Exaction  of,  a  feature  of  English  law,  108,  589. 
Ouster, 

Presumption  agrainst,  418. 


Parent, 

Presumption  of  gift  from  to  child,  407,  467,  468. 
Parol, 

Evidence, 

In  what  sense  inferior  to  written,  280 — 284. 
No  degrees  of,  107. 
Contract,  282. 
Parties,  to  suit  or  proceeding, 

Formerly  incompetent  witnesses,  217. 

Exceptions,  218—224. 
Statutory  exceptions,  224,  225. 
In  what  cases  incompettncy  still  retained,  225. 
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Payment, 

In  general  must  be  proved,  474. 

Presumption  of,  474. 
Pecuniary, 

Interest  in  csuse  goes  to  credit  of  witness,  248. 

death  of  a  party,  presumption  of  homicide  firom,  893. 
Pedigree, 

Derivative  evidence  receivable  to  prove,  575. 
Perjury, 

'Evidence  to  prove,  665 — 674. 

Record  of  former  proceedings  no  defence,  704. 
Perpetuating  testimony,  157. 
Personal, 

Knowledge,  tribunals  must  not  act  on,  82,  108. 

Evidence,  23. 

Injury,  married  woman  competent  witness  against  her  husband  in,  227. 
Petty  Juror.    See  Juror. 
Pews,  presumption  of  right  to,  442. 
Physical, 

Facts,  9. 

Impossibility,  19,  789. 

Presumptions  from  the  course  of  nature,  464. 

Coincidences  and  dissimltaritiea,  266—257. 
Physiognomy, 

Not  legal  evidence  against  a  party,  110. 
Pleading, 

Estoppel  by,  616. 

In  eriminal  cases,  628. 
Plenary  Confessions.    See  SELr-RBGARDiNO  Evidence. 
Plurality  of  Witnesses.    See  Quantity  or  Evidbnob. 
Poisoning, 

Proof  of  corpus  delicti  in,  518—515. 

Chemical  testa  of,  514,  592. 
Political, 

Sanction  of  truth,  57,  667. 
Possession, 

Presumptions  from,  42,  895,  428 — 468. 

Of  stolen  property,  presumption  of  guilt  from,  265—270. 

Proof  of  ancient,  576. 
Practice,  Forensic,  respecting  evidence, 

Rules  of,  less  inflexible  than  the  rules  of  evidence,  105,  148,  705. 

Course  of  a  trial,  705—712. 

Principal  incidents  of,  connected  with  evidence,  712. 
Ordering  witnesses  out  of  Court,  248,  712,  713. 
Order  of  beginning,  718—718. 
Practice  respecting  *<  Leading  Questions,"  718 — 721. 
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Practice,  Forensic — (conHmied.) 

Discrediting  adversary's  witnesses,  721 — 724. 

When  a  party  may  discredit  his  own  witnesses,  724 — 726. 

Proof  of  documents,  726—729. 

Inspection  of  documents  in  the  custody,  or  under  the  control,  of 

the  opposite  party,  162,  729—731. 
Ways  of  questioning  the  ruling  of  a  court  or  judge  on  matters  of 
evidence,  731—733. 
Rules  of,  known  to  our  ancient  lawyers,  144,  145. 
Preappointed  or  preconstituted  Evidence, 
What,  25,  26,  68,  187. 
Prescribed  forms  for,  63 — 66. 

Consequence  of  non-observance  of,  66. 
In  English  law  sufficient  attention  not  paid  to  offidal,  157.  1 

Preparations  for  the  CoMif  ission  op  an  Offence. 

Presumption  of  guilt  from,  519. 
Prescription, 

Found  in  the  laws  of  most  countries,  42. 
In  English  law,  429-438,  444. 
Evidence  of,  from  modem  user,  432,  444. 
Presumption, 

Original  and  proper,  sense  of,  372. 
Secondary  sense  of,  in  jurisprudence,  89,  378,  874. 
Necessity  for  legal  presumptions,  39,  378. 
Popular  sigrnification,  375. 

Sometimes  found  in  jurisprudence  in  this  sense,  375. 
Kinds  of,  377,  378. 

Presumptions,  or  intendments,  of  law — pnesumptiones  seu  posi- 
tiones  juris,  41, 377,  378—388. 
Kinds  of,  41,  380. 

Irrebuttable,  or  conclusive — prssumptiones  juris  et  de 
jure,  41,  380. 

Fictions  of  law,  382—387. 
Rebuttable,  or  inconclusive  —  prssumptiones  juris,  or 
pnesumptiones  juris  tantum,  41,  880,  887. 
Presumptions  of  fact— prsBsumptiones  hominis,  377y  888—402. 
Grounds  and  sources  of,  388 — 390. 
Probative  force  of,  391—897. 

Classification  of,  into  violent,  probable,  and  light  or  rash, 
390. 
Objections,  391. 
Illustration,  392. 
Division  of,  with  reference  to  their  effect  on  the  burden 
of  proof,  392. 
Slight  presumptions,  392,  393. 
Strong  presumptions,  392,  395. 
Mixed  presumptions— Presumptions  of  mixed  law  and  fact — Pre- 
sumptions of  fiact  recognized  by  law,  878,  897—402. 
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Prbs  UMPTiON  ~  (con/imied  ) 

Direction  to  juries  respecting  presumptions  of  fact  and  mixed  pre> 

sumptions,  400. 
New  trials  for  disregard  by  juries  of  presumptions  of  fact,  or  of 

mixed  law  and  fact,  401. 
Abuse  of  artificial  presumptions,  44,  898. 
Conflicting  presumptions,  403. 
How  arising,  403. 
Rules  respecting,  404. 

Special  presumptions  take  precedence  of  general  ones, 

404. 
Presumptions  derived  from  the  course  of  nature  are 

stronger  than  casual  presumptions,  406. 
Presumptions  are  favoured  which  give  validity  to  acts, 

407. 
The  presumption  of  innocence  is  favoured  in  law,  408. 
Presumptions  of  law  and  fact  usually  met  in  practice,  411 — 497* 

(These  will  be  found  under  their  respective  titles.) 
Presumptions  in  criminal  law,  4'97— 502. 
Generally,  498. 
Criminal  intent  presumed  from  certain  acts,  498. 

transferred  from  one  act  to  another,  500. 
Presumption  of  higher  degree  of  guilt,  500. 
Statutory  presumptions  in  criminal  law,  500. 
Presumptions  for  the  protection  of  accused  persons,  502. 
Presumptive  Evidence, 

Original  signification,  6,  23. 
Secondary  sense  in  jurisprudence,  28,  365. 
A  species  of  circumstantial  evidence,  22,  365. 
Equally  admissible  with  direct  evidence,  365,  502. 
Comparison  between  and  direct  evidence,  367 — 370. 
Probative  force  of  a  chain  of,  370. 

Not  excluded  by  rule  requiring  primary  evidence,  866,  569. 
Necessity  for  resorting  to,  more  frequent  in  criminal  cases  than  in 
civil,  502. 
Presdiiptive  Evidence  in  criminal  cases, 
Rules  of,  503—517. 

1.  There  must  be  clear  and  unequivocal  proof  of  the  corpus  delicti, 

503—515. 

2.  The  hypothesis  of  guilt  should  be  consistent  with  all  the  facts 

proved,  515,  516. 
Usual  forms  of  inculpatory,  517 — 532. 

Reducible  to  three  general  heads,  517. 
Real  evidence,  517. 
Evidence  derived  from  the  antecedent  conduct  or  position  of 

the  accused,  517. 
Evidence  derived  horn  the  subsequent  conduct  of  the  accused, 
517. 
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Prssdmptive  Evidence  in  criminal  ctmeB-^emUimied.) 

(The  seTerel  fDimt  will  be  found  under  tbeir  respectiTe  titles.) 
General  obserrationi  on.  532 — 588. 
Previous, 

Attempts  to  commit  offence,  presumption  of  guilt  from,  519. 
Conviction,  when  receivable  in  evidence,  327. 
Quarrels,  presumption  of  homicide  from,  898. 
Prima  Facie, 

Evidence,  895. 
Case,  840,  418. 
Primary, 

Rules  of  evidence,  137,  138,  818^863. 
Evidence—What,  107,  589. 

Must  in  general  be  produced,  107,  589. 

Discussion  of  the  question,  whether  this  extends  to  evidence 
extra  causam,  539 — 556. 
Excuses  for  dispensing  with,  556. 
Document  lost,  556. 

destroyed,  556. 

in  possession  of  adversary,  frc.,  556. 

a  third  party,  ftc,  556. 
Notice  to  produce,  556-^659. 
Exceptions  to  general  rule — 

When  production  pbystcally  impossible,  562. 

highly  inconvenient  on  physical  grounds,  562. 

moral    grounds,    — 
proof  of  public  do- 
cuments, 6^ — 568. 
Principal  Facts.    See  Evidence. 
Private  Writings,  277. 
Privilege, 

Of  witnesses,  in  not  answering  certain  questions,  162->  168. 
Privileged  Communications,  50,  607,  687 — 695. 
Political,  687. 
Judicial,  688. 
Professional,  689. 
Social,  694. 
Probability,  6,  19. 

Preponderance  of  sufficient  in  civil  cases,  114; 
Procreation, 

Power  of,  presumed,  889,  464. 
Professional, 

Communications,  when  privileged  from  disclosure,  56,  689. 
Promise  of  Marriage, 

Generally— Presumption  from,  470. 

Parties  not  competent  witnesses  in  action  for  breach  of,  225. 
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Promissory  Note, 

Consideration  for,  presamed,  S87,  495. 
May  be  disproved,  387. 
Proof, 

Primary  signification,  7. 

Secondary  signiftcation,  8. 

Division  of,  into  "living"  and  '*dead,"  272,  622. 
Prosecutor, 

A  competent  witness,  218. 

Cannot  address  the  jury,  237,  706. 
Protestations  op  Innocence, 

Superstidon  respecting,  536. 
Proximatb, 

Judicial  evidence  should  be,  83,  108, 109. 
Psychological  Facts,  9,  597. 
Public, 

Judicature,  how  differing  from  domestic,  34—36. 

Rights,  favoured,  442,  454. 

Policy,  evidence  rejected  on  grounds  of,  50,  68,  687-- <)96. 

Interest,  matters  of,  provable  by  derivative  evidence,  574. 

Documents  or  writings,  152,  275,  276,  562,  565. 

Office,  presumptions  from  course  of  business  in,  472. 

Officers,  presumption  of  due  appointment  of,  422,  568. 

Press,  misconduct  of,  527. 
Publicity  of  judicial  proceedings, 

A  characteristic  feature  of  English  law,  94,  122. 

Salutary  effects  of,  122,  182. 


Quakers, 

Affirmation  of,  receivable,  216,  217. 
Quantity  op  Evidence, 

The  exacting  a  certain  number  of  witnesses,  or  other  media  of  proof,  a 

security  against  misdecision,  73. 
Arguments  for  a  plurality  of  witnessci  in  all  cases,  658. 
Aiguments  against  it,  660. 
English  law  on  this  subject,  657—686. 

General  rule— No  particular  mimber  of  witnesses  or  media  of 
proof  required,  657. 
Origin  of  this  rule,  664^ 
Exceptions,  665. 

At  common  law,  665. 

Prosecutions  for  peijury,  665. 
Proof  of  wills  in  certain  cases,  675. 
Trial  by  witnesses,  675. 
Claims  of  villenage  or  niefty,  679. 
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Quantity  op  Evidence — (ecuOinued.) 
By  statute,  679. 

Triali  for  treason  and  misprision  of  treason,  679. 
Bastardy,  686. 
Other  exceptions,  686. 
No  artificial  weight  attached  to  the  testimony  of  the  two  wit- 
nesses, 686. 
Laws  of  other  nations  on  this  subject,  73—80,  657—662. 
Civil  and  Canon  law,  74—79,  658—662. 
Mosaic  law,  78,  657—660,  679. 
Mohammedan  law,  74. 
Hindu  law,  657. 
Limits  to  number  of  witnesses  imposed  by  the  laws  of  some  coun- 
tries, 47. 
Quarrels, 

Presumption  of  homicide  from,  893. 
Quasi, 

Presumptiones  juris,  897. 
Public  documents,  586. 
Questions, 

Privilege  in  not  answering  certain.    Se$  Witness. 

QUINTILIAN, 

Excellence  of  his  rules  for  the  interrogation  of  witnesses,  785. 
Erroneous  notion  from  misapprehension  of  a  passage  in  his  works,  735^ 


Rash  Presumptions,  890 — 892.    See  Presumption. 

Ratification,  886. 

Real  Evidence,  251 — 270. 

What,  28,  251. 

Direct,  251. 

Circumstantial,  251,  254 — 259. 

Immediate,  28,  251. 

Reported,  28,  251,  258. 

Infirmative  hypotheses  affecting,  25&— '264. 
Accident,  258. 
Forgery,  258,  259—268. 
Appearance  the  result  of  lawful  action,  258,  268. 

Sometimes  fallacious  as  to  the  quality  of  crime,  264. 

Presumption  of  larceny  from  possession  of  stolen  property,  265 — ^270. 
Rebuttable  Presumptions,  41.    See  Presumption. 
Rebutting  Case,  706. 
Receipt, 

Presumption  of  payment  from,  879,  895. 

Does  not  exclude  other  proof,  288. 
Recital, 

Estoppel  by,  617. 
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Record, 

Imports  absolute  verity,  275,  415,  698. 

Difference  between  substantive  and  judicial  portions  of,  698,  699. 
May  be  shown  forged,  704. 
Estoppels  by,  616,  702. 
Proof  of,  562—568. 
Refreshing  memort  of  Witnesses,  283,  284,  800. 
Registers, 

Of  births,  marriages,  and  deaths,  157,  275,  565. 
Relation, 

Fictions  of,  885,  886. 
Rllations, 

Domestic  and  Social, 

A  source  of  false  testimony,  249. 
Between  the  Sexes, 

A  source  of  false  testimony,  248. 
A  cause  of  false  confessions,  645. 
Release, 

Presumption  of,  475. 

Old  mode  of  removing  incompetency,  181. 
Religion,  want  of. 

Presumption  against,  208,  419,  500. 
A  ground  of  incompetency,  206—217. 
How  ascertained,  208—210. 
Religious, 

Sanction  of  truth,  14,  58. 
Rem, 

Judgments  in,  275,  586,  702. 
Remote, 

Evidence,  33,  109,  110,  322. 
Reply, 

Right  to,  706,  707. 
Reputation, 

Perjury  committed  to  preserve,  249. 
Derivative  evidence  by,  574,  575. 
Res  gestjk, 

Sometimes  confounded  with  hearsay,  573. 

and  with  res  inter  alios  acta,  583. 
and  with  self-serving  evidence,  600. 
Res  inter  alios  acta  alteri  nocere  non  derbt,  581—586. 
Meaning  of  this  rule,  581. 

Distinction  between  and  derivative  evidence,  582. 
Not  to  be  confounded  with  res  gestse,  583. 
Exceptions  to  the  rule,  585. 
Antiquity  of  this  rule,  139. 
Roman  law  respecting,  140,  581. 
Res  inter  alios  judicata  alteri  nocere  non  derbt,  582,  699.    S$€ 
Res  judicata  pro  veritate  accipitur. 
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Res  judicata  pro  veritate  accxpitur,  48,  697—704. 
Recognized  in  the  jurisprudeoce  of  all  ooantriei,  43. 
And  in  criminal  lawi  498. 
Meaning  of  the  maxim,  275,  697 — 699. 
Casea  in  which  it  applies,  701. 

The  thing  must  be  the  same,  701. 
The  parties  most  be  the  same,  698,  699,  701. 
Exceptions,  702. 

Judgments  in  rem,  702. 
Other  instances,  702. 
Cases  in  which  judgments,  verdicts  and  awards,  are  null,  &'c.,  699—701. 
Judgments  to  be  conclusive  must  be  pleaded,  702. 
And  are  impeachable  for  fraud,  708. 
And  may  be  shewn  forged,  704. 
Resolutions  of  the  Judges,  under  6  &  7  WilL  IV.  c  114,  551. 

Practice  under  them,  562. 
Revocation, 

Presumption  of,  471,  475. 
Right  to  begin.    See  Beginning,  order  of. 
Rules, 

Of  judicial  evidence. 

Necessity  for.    See  Evidbnce»  JudiciaL 
In  English  law — 

In  general  rules  of  law,  94,  148. 

The  same  in  civil  and  criminal  proceedings,  1 13,  817,  602. 

Different  kinds  of,  105. 

Evidence  in  causA,  105. 

extra  causam,  105. 
Forensic  practice.    See  Practice. 
Primary  rules,  137,  318. 
Secondary  rules,  137,  138,  318. 
Discretion  of  judge  respecting,  105,  148,  705. 
Whether  they  can  be  relaxed  by  consent,  116—121,  719. 
Of  presumptive  proof  in  criminal  cases,  503 — 517. 
Respecting  estoppels,  614,  615. 

For  conducting  the  examination  and  cross-examination  of  witncaws, 
734  -747. 
Rumour, 

Received  as  evidence  by  the  civilians,  78,  536. 
But  not  in  English  law,  573. 
Exceptions,  573. 


Sanctions  of  Truth, 

The  natural  sanction,  12,  744. 
moral  sanction,  13. 
religious  sanction,  14^  58. 


IMUBX. 


799 


Sanctions  of  Tkvtv— (continued,) 

Powerful  influence  of  these,  15,  743. 
Sometimes  promote  falsehood  instead  of  truth,  15. 
'  The  legal,  or  political,  sanction,  57,  667. 
Sanity, 

Presumption  of,  888,  407,  499. 

Preferred  to  that  of  innocence,  407,  499. 
Science, 

Opinion  evidence  on  matters  of,  590 — 595. 
Seaworthiness, 

Presumption  of,  490. 
Secondary, 

Rules  of  evidence,  137,  138,  &c.,  318,  364—704. 
Evidence — 

Meaning  of,  107,  272,  539. 

Must  be  legitimate  evidence,  559. 
No  degrees  of,  107,  559. 
Not  in  general  receivable  uDtil  absence  of  primaiy  evidence  ac- 
counted for,  107,  539,  556.  See  Primary  Evidence. 
Secrets  of  State, 

Privileged  from  disclosure,  687. 
Securities, 

Difference  between  the,  for  legal  and  historical  truth,  51. 
For  the  truth  of  legal  evidence,  57. 
Sblf-disservino  Evidence.    See  Sblf-rboardino  Evidence. 
Self-reoardino  Evidence, 
What,  598. 

Is  either  self-serving  or  self-disserving,  598. 
Self-serving  evidence,  598,  599. 

In  general  not  receivable,  598,  599. 
Exceptions,  113,  599,  600,  711. 
Self- disserving  evidence,  600. 

In  general  receivable,  598,  599. 
How  supplied,  t.e.  by— > 
Words,  600. 
Writing,  600. 
Signs,  600. 
Silence,  601. 
Different  kinds  of,  601. 
Judicial,  601. 
Extngudidal,  601. 
Admissions,  601. 
Confessions,  601. 
Plenary,  601,  602. 
Not  plenary,  601,  602. 
Admissible  as  primary  evidance  of  written  documents,  569,  602. 
Exceptistt^  278»  606. 
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Self- KEG ARDiNo  Evidence— {con/tmiAel.) 
To  whom  made,  607. 
State  of  mind  of  party  making,  608. 
Drunkenness,  608. 
Talking  in  sleep,  608. 
Persons  of  unsound  mind,  608. 
Made  under  mistake,  610. 
Of  fact,  610. 
law,  610. 
By  whom  made,  611. 
Estoppel.    See  Estoppels. 

Self-disserving  statements  in  criminal  cases,  or  '*  Confessions,'* — 
Estoppels  in,  627. 

Judicial  confession,  627. 
Pleading,  628. 
Collateral  matters,  628. 
Admissibility  of  extrajudicial,  629. 
Must  be  made  freely,  629. 

Inducements  to  confess,  629. 
Decided  by  the  judg^,  630. 
Effect  of  extrajudicial,  630. 

Never  conclusive,  630. 
Sufficient  if  believed,  631. 
Infirmative  hypotheses  affecting  self  criminative  evidence,  632  —  656. 
Practice  of  the  civilians,  632. 
Continental  practice,  634. 
Common  law  practice,  635. 

Arguments  in  favour  of  judicial  interrogation  of  accused  persona, 
637. 

against  it,  637. 
Causes  of  false  self-criminative  statements,  640. 

Motive  often  impossible  to  ascertain,  640. 
Divisible  into  two  classes,  641. 

1.  Result  of  mistake,  641. 

Of  fact,  641. 
law,  642. 

2.  lu  expectation  of  benefit,  643. 

To  escape  vexation  arising  out  of  the  charge,  643. 
From  collateral  objects,  644. 
Relating  to  the  party,  644. 

1.  To  stifle  inquiry,  644. 

2.  Tsdium  vitae,  645. 

8.  Relation  between  the  sexes,  645. 

4.  Vanity,  646. 
Other  instances,  646. 

When  thvd  parties  are  involved,  647. 

5.  Desire  of  benefiting  others,  647. 

6.  injuring  others,  648. 
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Selp-keoardino  Evidence — (catUinued,) 

Confessions  of  impossible  offences,  6i8. 

Additional  infirmatiye  circumstances  applicable  to  extrajudicial 
confessions,  650. 
Mendacity,  660. 
Misinterpretation,  651. 
Incompleteness,  652. 
Non-responsion,  653. 

Infirmative  hypotbeses,  653,  654. 
Evasive  responsion,  654. 

In6rmative  hypotheses,  654. 
False  responsion,  655. 
Legitimate  use  of  instances  of  false  confessions,  656. 
Self-serving  Evidence.    See  Self-regarding  Evidence.  , 
Separatists, 

Affirmation  of,  receivable,  216,  217. 
Sexes, 

Relation  between,  a  source  of  false  testimony,  248. 

a  cause  of  false  confessions,  645. 
Sexual  Intercourse, 

Presumed  from  marriage,  470. 
May  be  disproved,  387. 

But  not  by  the  married  parties,  695. 
Male  under  fourteen  presumed  incapable  of,  465. 
Signs, 

Self-disserving  evidence  supplied  by,  600. 
Silence, 

Self- disserving  evidence  supplied  by,  601.    See  Non- responsion. 
Slight  Presumptions,  393.    See  Presumption. 
Social, 

Matters  judicially  noticed,  321. 

Communications,  when  privileged  from  disclosure,  694. 
Relations,  a  source  of  false  testimony,  248,  249. 
Society,  presumptions  from  habits  of,  469 — 472. 
Somnambulism,  258. 
Sovereign, 

Presumed  to  know  the  law,  412. 
May  be  a  witness,  232—235. 
Not  compellable  to  give  evidence,  161. 
Foreign,  489. 
Special  Presumptions, 

TAke  precedence  of  general  ones,  401'.    See  Presumption. 
Specialty, 

Consideration  for  presumed,  277,  495. 
Payment  of,  when  presumed,  474. 
Spoliator, 

Presumptions  in  disfavour  of,  481 — 488,  491 

3f 
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Stamps,  292,  427. 
Statute, 

Peculiar  modes  of  proof  authorized  by,  91,  S64,  565. 

Burden  of  proof  imposed  by,  S35,  501. 

Artificial  presumptions  established  by,  45,  501. 
Stifling  Inquiry, 

Object  of,  a  cause  of  false  confessions,  644. 
Stolen  Property, 

Presumption  of  larceny  from  possession  of,  265—270. 

Not  praesumptio  juris,  897. 
Strangers, 

In  general  not  affected  by  estoppels,  585,  614. 

Exceptions,  586,  614. 
Strong  Presumptions,  893,  395.    Se€  Presumption. 
Subalternate, 

Principal  and  evidentiary  facts,  9,  330. 
Subscribing  witnesses  to  Deed, 

Formerly  a  species  of  jury,  277,  549,  607. 
Substance  of  Issue, 

Sufficient  to  prove  the,  138,  345. 
Suicide, 

Presumption  in,  499. 

Difficult  sometimes  to  distinguish  from  murder,  511,  513. 
Superstitious  Notions, 

Mischievous  effect  of,  in  the  administration  of  justice,  535. 
Surrender, 

Presumption  of,  454—456,  475. 

by  trustees  for  years,  460 — M3. 
Survivorship, 

Presumption  of,  where  several  persons  perish  by  a  common  calamity. 
478. 
Rules  of  die  civil  law,  479. 

French  law,  479. 
English  law,  480. 
Symbolic, 

Representation,  159,  271,  272. 

Signature,  2^5. 
Swearing, 

Forms  of,  59—61,  210—212. 


Tedium  Vita, 

A  cause  of  false  confession,  645. 
Talkative  Witnesses, 

How  dealt  with,  745. 
Talking  in  Sleep,  111,  608. 
Tallies  of  the  Exchequer,  27-L 
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Tampekino  with  Officeks  of  Justice, 

Presumption  of  guilt  from,  525 — 529. 
Testimony, 

Natural  tendency  of  mind  to  believe,  11. 

Grounds  of  belief  in,  11—17. 

Credit  due  to,  17 — 22. 

Presumed  true  in  courts  of  justice,  419. 

Of  deceased  witness,  when  provable  by  derivative  evidence,  573. 
Threats  to  commit  an  Offence, 

Presumption  of  guilt  from,  522—  524. 
Time, 

Fictions  as  to,  886. 

Immemorial,  430,  431. 
Title  Deeds, 

Privilege  of  not  producing,  272. 
Tortious  Conduct, 

Presumption  against,  418. 
Trade, 

Presumptions  from  usages  of,  469 — 472. 
Tradesmen's  Boors, 

Admissible  as  evidence  by  the  laws  of  various  countries,  78,  81,  578. 

But  not  by  the  English  law,  578. 
Transmitted  Evidence,  24.    See  Derivative  Evidence. 
Transportation, 

Desire  of,  a  cause  of  false  confessions,  647. 
Treason,  trials  for. 

Number  of  witnesses  required  in,  679  -  685. 

Counsel  for  accused  in,  707 — 711. 

Doubtful  if  husband  and  wife  competent  witnesses  against  each  other 
in,  229. 
Trial, 

By  judge  and  jury- 
Description  of,  96—99. 
Advantages  of,  99 — 105. 
Course  of,  705—712. 
Principal  incidents  of,  with  respect  to  evidence,  712—733. 

By  witnesses,  675. 

By  ordeal  and  camp  fight,  38. 

By  canonical  purgation  and  wager  of  law,  88,  62. 
Tribunals,  different  kinds  of — 

Judicial,  639. 

Inquisitorial,  113,  634,  688. 

Fixed,  99. 

Casual,  99. 

Ordinary,  91. 

Summary,  35,  91. 

Common  law  tribunal  for  deciding  issues  of  fiict,  96. 
Advantages  of,  104. 
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Trustees, 

Presumption  of  conveyances  from,  4^9  -463. 
Truth,  sanctions  of. 

The  natural  sanction,  12. 

The  moral,  13. 

The  religious,  H. 

The  legal  or  political  sanction,  37. 


Uncertainty, 

Avoids  judgments,  verdicts,  and  awards,  700,  701. 
Unintellioibility  in  written  Instruments, 

How  it  differs  from  ambiguity,  287. 
Unoriginal  Evidence.    See  Derivative  Evidence. 
Unseaworthiness, 

Presumption  of,  490. 
Unsound  Mind,  Persons  op, 

When  incompetent  as  witnesses,  188 — 196. 

Self-disserving  sutements  made  by,  608. 
Usage, 

When  admissible  to  explain  written  instruments,  289. 
Usages  op  Trade, 

Presumptions  fit>m,  469,  472. 
User, 

Presumptions  from  possession  and  user,  428 — 468. 


Vanity, 

A  cause  of  fiUse  confessions,  646. 
Variance  between  Pleading  and  Proof, 

When  fatal,  152,  352. 

Statutes  empowering  amendment  of,  349,  352^368. 
Verbal  Evidence, 

Inferior  to  written,  63,  281. 
Meaning  of  this,  281. 

How  differs  from  *' parol,"  282. 
Verdict, 

Jury  may  find  general  or  special,  99. 

Evidence  of  jurors  not  receivable  to  vary  or  explain,  689. 

Void,  700. 

Perverse,  97. 
Vexation, 

Rejection  of  evidence  as  calculated  to  cause,  45,  696. 

False  confessions  to  escape,  643,  644. 
Vice, 

Presumption  against,  417. 
View,  258. 
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ViLLENAQE,  PrOOP  OFt 

Not  by  the  testimony  of  women,  72. 

Doubtful  if  by  one  witness,  679. 
Violent, 

PresumptioD,  890,  892,  672. 
Viva  voce  Examination, 

In  genera)  required  by  English  law,  121. 
Great  advantages  ot,  121. 

Exceptions,  124^132. 
Voir  dire, 

Examination  on  the,  170,  568. 
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Wager  of  Law,  88,  62. 
Wills, 

Proof  of,  65,  188,279. 
Presumptions  in  favour  of,  427. 
Avoided  by  insanity,  195. 
Witchcraft, 

Confessions  of,  648. 
Without  Prejudice, 

Communications  made,  not  receivable  in  evidence,  607. 
Witness, 

What,  159,  160. 

Persons  compellable  to  give  evidence,  161 — 168. 

Privilege  of  witnesses  in  not  answering  questions,  162 — 167,  329. 

Questions  tending  to  criminate  or  expose  to  forfeiture,  Arc,  162, 

168,  210,  272. 
Questions  tending  to  degrade,  168—167. 
Incompetency  to  give  evidence,  169—247. 
Distinction  between,  and  credibility,  169. 
Policy  of,  questionable,  67,  151,  187. 
Abuses  of,  69—78,  171. 

History  of  English  law  relating  to,  151,  172—187. 
8&4WilL  IV.  c  42. .183. 
6&7  Victc.  85..183,  185. 
14  &  15  Victc.  99..  187. 
16  &  17  Victc.  83..  187. 
Not  presumed,  169. 
How  ascertained,  170. 
Leaning  of  tribunals  against,  170,  187. 
Grounds  of,  still  existing  in  English  law, 

1.  Want  of  reason  and  understanding,  188 — 206. 
Deficiency  of  intellect,  188—196. 
Immaturity  of  intellect  (i.  e.  testimony  of  children),  196— 
206. 
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2.  Want  of  religion,  206—217. 
Oath  required  from,  206. 
Different  kinds  of, 

1.  Want  of  religioua  knowledge,  207. 

2.  Want  of  religious  belief,  207—214. 

S.  Refusal  to  comply  with  religious  forms,  210—217. 
Persons  excused  from  taking  oaths,  216 — 217. 
8.  Interest,  217— 232. 

1.  Parties  to  suit,  217—225. 

Exceptions,  218—225. 

2.  Husbands  and  wives  of  parties,  226—232. 

Exceptions,  226—232. 
Persons  erroneously  supposed  incompetent  witnesses,  232  —247. 

1.  The  Sovereign,  232—235. 

2.  Attorney  in  a  cause,  236. 

3.  Counsel  in  a  cause,  236 — 248. 

4.  Jurors,  244,  245. 

5.  Judges,  245—247. 
Credibility  of,  17—19,  169,  247. 

Grounds  of  suspicion  of  oral  testimony,  247 — 250. 

1.  Pecuniary  interest,  248. 

2.  Relations  between  the  sexes,  248. 

3.  Other  domestic  and  social  relations,  249. 

4.  Desire  to  preserve  reputation,  249. 

5.  Interest  in  or  sympathy  for  others,  250. 
Effect  of  interest  and  bias,  247,  742. 

Checks  on, 

Viv&  voce  examination  and  cross-examination,  121. 

Publicity  of  judicial  proceedings,  122. 

Exceptions,  124—132. 
Number  of, 

Required  by  law.    See  Quantity  op  Evidence. 

Limited  by  the  laws  of  some  countries,  47. 
Practice  respecting. 

Ordering  out  of  court,  243,  712. 

Discrediting  adversary's,  829,  721. 
one's  own,  724. 

Leading  questions,  718—721. 

Rules  for  conducting  the  examination  and  cross-examination  o^ 
734—747. 
Subscribing  written  instrument,  278,  606. 
Trial  by,  664,  675—679. 
Women,  Testimony  of. 

Rejected  by  the  laws  of  some  countries,  71. 

And  formerly  in  certain  cases  by  the  English  law,  72. 
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Words, 

Self-disserving  eyidence  supplied  by,  600. 

WftlTINO, 

Evidence  in,  difference  between  and  written  evidence,  278. 

Self- disserving  evidence  supplied  by,  600. 
Writings, 

Public,  275,  276,  562,  565. 

Private,  275,  277. 

Judicial,  275,  564,  698. 

Not  judicial,  275. 

Of  record,  275,  562,  564,  698. 

Not  of  record,  275. 
Written  Evidence, 

Difference  between  and  evidence  in  writing,  278. 

In  wbat  sense  superior  to  parol  or  verbal  evidence,  68,  280. 
Wrongful  Conduct, 

Presumption  against,  418. 


CORRIGENDA. 

In  p.    71,  note  (r),/or  "  Part  2,  ch.  2,"  read  "  Part  2,  ch.  1,  sect  2." 

140,  note  im),fir  "  Part  S,  bk.  2,  ch.  1  &  2,"  read  "  Part  8,  bk.  2,  ch. 

2  &  3  " 
144,  note  («),/or  "  IVrfterwtte"  reaJ  **  JUynelL" 
278,  note  (A), /or  "  ch.  6  "  nforf  «  ch.  6  &  7." 
845,  line  9,/or  "rejecit"  read  "rqicit" 

402,  note  (n),  for  **  Doe  d.   Jenkins  v.  Harvey "   rea<2  "  JcmAsm  ▼. 

Hortwy.'' 

403,  first  ride  note,^r  "presumptioni"  read  **  praesumptioni.*' 
449,  fifth  side  note, /or  "  6th  section  "  read  "  2nd  section." 

461,  note  (b)tfor  **  Doed.  GoodHtle  v.  Jones"  read  "  GoodtUle  d.  Jones 

▼.  Jones,** 
649,  note  {r),fir  "Note  8"  r^oii  "  No.  3." 
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